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REQUEST FOR RELIEF 

The District Court enjoined enforcement of Secretary of State Directive 

2020-016.  That directive requires Ohio’s eighty-eight county boards of election to 

accept absentee ballots at dropboxes located at their offices, but prohibits boards 

from installing dropboxes elsewhere.  The District Court enjoined the prohibition 

on off-site dropboxes, concluding that it violates the fundamental right to vote.  

The injunction allows county boards to put as many dropboxes as they want wher-

ever they want.  The District Court further enjoined Ohio’s Secretary of State 

“from prohibiting a board from deploying its staff for off-site ballot delivery.” 

The Secretary moves for a stay pending appeal and an immediate administra-

tive stay.  A stay pending appeal is needed because the District Court’s ruling is un-

likely to survive appeal and will do immense damage if allowed to remain in effect 

only to be vacated later.  The Secretary seeks an administrative stay to preserve the 

status quo during the pendency of its stay-pending-appeal request.  See, e.g., United 

States v. McGowan, No. 20-1617, 2020 U.S. App. LEXIS 21257, at *1–2 (6th Cir. 

June 28, 2020).  The Secretary respectfully requests that the administrative stay 

issue before Noon on Friday, October 9.  And he requests that the Court rule on 

this stay motion by Tuesday, October 12, leaving the Secretary with time, if nec-

essary, to seek a stay next week in the Supreme Court. 
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INTRODUCTION 

“Welcome to Groundhog Day.”  Glossip v. Gross, 576 U.S. 863, 893 (2015) 

(Scalia, J., concurring).  Over and over again, this Court reverses district courts for 

anointing themselves “overseers and micromanagers” of “the minutiae of state 

election processes.”  Ohio Democratic Party v. Husted, 834 F.3d 620, 622 (6th Cir. 

2016); accord Mays v. LaRose, 951 F.3d 775, 780, 792 (6th Cir. 2020).  And, over 

and over again, the Supreme Court stays lower-court injunctions that alter the ad-

ministration of impending elections.  Republican Nat’l Comm. v. Democratic Nat’l 

Comm., 140 S. Ct. 1205, 1207 (2020) (per curiam); Andino v. Middleton, No. 20A55, 

2020 U.S. Lexis 4832, *2–3 (U.S. Oct. 5, 2020) (Kavanaugh, J., concurring in grant 

of stay); Purcell v. Gonzalez, 549 U.S. 1, 4–5, (2006) (per curiam); Little v. Reclaim 

Idaho, 140 S. Ct. 2616, 2616–17 (Roberts, C.J., concurring in the grant of stay).   

This court below made the same mistakes.  Even though absentee voting has 

already started in Ohio, the District Court enjoined the Secretary of State’s Di-

rective 2020-016, which prohibits county boards of elections from using “dropbox-

es”—secure receptacles for accepting absentee ballots—anywhere other than at 

their offices.  The District Court determined that the Directive’s prohibition of off-

site dropboxes violates the fundamental right to vote.  (This will come as a surprise 

to the many State that do not use dropboxes at all.)  The upshot of its ruling and 
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injunction is that, without a stay and a reversal, Ohio’s eighty-eight county boards 

of election will each decide for themselves how many off-site dropboxes to use and 

where to put them.  And without a stay, boards can begin accepting ballots in ways 

not authorized by state law immediately. 

This injunction is baseless.  It threatens irreparable harm to voters and the 

integrity of the upcoming election.  The Court should issue an immediate adminis-

trative stay, award a stay pending appeal, and then reverse.  

STATEMENT 

 1.  Ohioans may vote in many ways.  They may vote in person on Election 

Day.  See Ohio Rev. Code §3501.32.  They may cast an early in-person vote for 

more than four weeks before Election Day.  See Ohio Rev. Code §3509.051; Di-

rective 2019-28 §1.04, https://bit.ly/3ccyhqu.  Finally, and relevant here, voters 

may cast an absentee ballot.  See Ohio Rev. Code §§3509.02–.05. 

“There is no dispute that Ohio is generous when it comes to absentee vot-

ing—especially when compared to other states.”  Mays, 951 F.3d at 779–80.  Ohio 

allows any voter, for any reason or no reason at all, to request an absentee ballot.  

Ohio Rev. Code §3509.03.  For this election, as in past elections, the Secretary 

eased the already-easy absentee process by mailing applications to all registered 

voters.  See Directive 2020-13, https://bit.ly/34SlM1K.   
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Absentee voting began on October 6, 2020.  Ohio law gives voters two op-

tions for delivering their absentee ballots.  First, they may “mail” those ballots “to 

the director.”  Ohio Rev. Code. §3509.05.  Second, if they prefer, voters may “per-

sonally deliver” their ballots “to the director” by the close of polls on Election 

Day.  Id.  The statute does not expressly allow for delivery to “dropboxes.”  Ohio 

did permit the use of dropboxes (for the first time) in temporary legislation applica-

ble only to the 2020 Primary; that legislation required each county board of elec-

tions to install a dropbox outside its office.  See 2020 Am.Sub.H.B. 197, §§32(C) & 

(E)(1).  Although that legislation expired, Secretary LaRose determined that boards 

could continue to use these dropboxes while still complying with §3509.05 of the 

Ohio Revised Code—the section that regulate absentee-ballot delivery.  Delivery to 

a dropbox located at the board’s office, he determined, constituted a method of 

“personally deliver[ing]” a ballot “to the director.”  §3509.05(A).  Based on this 

interpretation, the Secretary issued Directive 2020-016.  The Directive instructs 

that county boards of election “must continue to use the drop box that was in-

stalled outside each board of elections pursuant to H.B. 197 for the 2020 Primary 

Election.”  Directive 2020-016, R.31-1, PageID#735.  The Directive does not, how-

ever, allow for the use of dropboxes located anywhere else:  it prohibits off-site 

dropboxes. 
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2.  This case began in late August when a collection of individuals and organ-

izations sued the Secretary, claiming that Directive 2020-016, by prohibiting off-

site dropboxes, violates the fundamental right to vote.  Compl., R.1, PageID#27–29.  

The plaintiffs also claimed that limiting absentee-ballot dropboxes to a single loca-

tion violates the Equal Protection Clause.  Id., PageID#29–30.  Based on these 

claims, the plaintiffs moved to preliminarily enjoin the Directive.  Mot. for Prel. 

Inj., R.13, PageID#96.     

The District Court at first determined to press ahead, notwithstanding a 

then-ongoing state-court suit challenging the Directive’s legality under state law.  

The presiding judge, Judge Polster, mistakenly believed that the local board of elec-

tions, the Cuyahoga County Board of Elections, had voted on a plan to install off-

site dropboxes if permitted to do so.  Tr., R.83, PageID#2344.  Upon learning that 

this board instead wanted to use manned ballot collection in a parking lot adjacent 

to the Board and at six public libraries, the court’s attention pivoted to that plan—a 

plan that had nothing to do with the plaintiffs’ challenge to the prohibition on off-

site dropboxes.  Tr., R.83, PageID#2657–60.  Judge Polster eventually decided to 

hold the case in abeyance pending resolution of the state suit.  But his order post-

poning a ruling required the Secretary to work with the Cuyahoga County Board of 

Elections, a non-party, to find ways to accommodate something like the Cuyahoga 
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County plan.  Order, R.77, PageID#2270–71.  The Secretary and the Board worked 

together; indeed, they were already working together, as the Secretary told the 

court.  Tr., R.84, PageID#2696.  And the Secretary agreed to let employees of the 

Cuyahoga County Board of Elections collect ballots from voters, in person, from a 

parking lot across the street.   Notice, R.79, PageID#2273. 

With the federal case paused, the Secretary prevailed in the aforementioned 

state suit; the Ohio Court of Appeals held that Secretary LaRose lawfully issued 

Directive 2020-016, and it reversed a trial-court order enjoining the Directive.  See 

Ohio Democratic Party v. LaRose, 2020-Ohio-4778 (Ohio Ct. App. 2020).  Shortly 

thereafter, the Secretary issued another directive making clear that county boards 

could, in addition to placing dropboxes at their offices, allow “permanent or tem-

porary board employees” to “collect absentee ballots outside the office of the 

board of elections from electors personally delivering their absentee ballots to the 

board.”  Directive 2020-012, https://www.ohiosos.gov/globalassets/elections

/directives/2020/dir2020-22.pdf.  This will allow voters to personally deliver their 

ballots to a person, rather than a dropbox, without having to go inside the board’s 

office.  What is more, this directive will permit officials to accept ballots not only at 

the address of the board of elections, but also at any immediately adjacent area—
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for example, the parking lot across the street from the Cuyahoga County Board of 

Elections. 

The state appellate court’s order reignited the federal proceedings.  The Dis-

trict Court denied the request for a preliminary injunction and dismissed the case.  

But its ruling rested on a misreading of the new directive:  the District Court falsely 

believed that the new directive would allow county boards to accept personal deliv-

ery, in person, wherever they wished, not just outside their offices.  This, the Dis-

trict Court determined, would prevent anyone’s rights from being violated.  Op., 

R.88, PageID#2833.  The District Court concluded by expressing a “fervent[] 

hope[] that now that voting has begun, the litigation over drop boxes and off-site 

ballot collection will come to an end.”  Id.  And, in a footnote, the court volun-

teered the following:  “When I rode my bicycle past the Cuyahoga County board 

offices at 8:30 this morning on my way to the federal courthouse, the line of people 

waiting to vote were [sic] already very long.”  Id., n.2.   

The plaintiffs moved for reconsideration, noting that the District Court mis-

understood the new directive.  The District Court granted the motion without al-

lowing the Secretary to respond.  It determined that the lack of off-site dropboxes 

“may have the effect of deterring many people from voting or forcing them to risk 

their health by voting in-person.”  Op., R.91, PageID#2922 (emphasis added).  The 
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Court dismissed the adequacy of the many other options that Ohio offers voters, 

noting that some people do not trust the mail to deliver ballots on time, that others 

might find dropboxes located at boards of elections inconvenient, and that others 

may wish to avoid voting in person, either early or on Election Day.  Id., Page-

ID#2919–20.  The Court then determined that the bar on off-site dropboxes did not 

serve any important state interests.  Id., PageID#2922–24  On that basis, it deter-

mined that the plaintiffs would likely prevail in proving a violation of the funda-

mental right to vote.  (The court rejected the plaintiffs’ Equal Protection Clause 

claim.  Id., PageID#2924 n.18.)  After finding the other preliminary-injunction fac-

tors satisfied, the court enjoined Directive 2020-016.  It further enjoined the Secre-

tary from “prohibiting a board from deploying its staff for off-site ballot delivery.”  

Id, PageID#2927–28.   

The order granting a preliminary injunction also denied the Secretary’s re-

quest for a stay pending appeal.  Id., PageID2928.  The Secretary immediately ap-

pealed. 

ARGUMENT 

Four factors dictate the appropriateness of a stay pending appeal:  “(1) the 

likelihood that the party seeking the stay will prevail on the merits of the appeal; (2) 

the likelihood that the moving party will be irreparably harmed absent a stay; (3) 
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the prospect that others will be harmed if the court grants the stay; and (4) the pub-

lic interest in granting the stay.”  SEIU Local 1 v. Husted, 698 F.3d 341, 343 (6th 

Cir. 2012) (quoting Michigan Coal. of Radioactive Material Users, Inc. v. Griepentrog, 

945 F.2d 150, 153 (6th Cir. 1991)).  “These factors are not prerequisites that must 

be met, but are interrelated considerations.”  Griepentrog, 945 F.2d at 153.  The 

Secretary satisfies each.  

I. Without a stay, the State and the public are at risk of serious irreparable 
harm, while the plaintiffs will not be injured by a stay. 

The Secretary is likely to prevail on the merits.  See below 9–20.  As a result, 

he will satisfy the remaining stay-pending-appeal factors:  the State always suffers 

irreparable harm when its lawful regulations are enjoined, see Thompson v. DeWine, 

959 F.3d 804, 812 (6th Cir. 2020) (per curiam); no one will suffer any relevant harm 

by being made to comply with a lawful regulation; and the public interest is always 

served by “giving effect to the will of the people by enforcing the laws they and 

their representatives enact,”  Id.  But this is the rare case in which these factors jus-

tify a stay without regard to the strength of the case on the merits.  The reason is 

this:  a stay that preserves the status quo pending an appeal will prevent irreparable 

harm to Ohio and the public, and it will do so without imposing harm on the plain-

tiffs or anyone else.   
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Without a stay, election officials and the Secretary will risk wasting time and 

resources planning to carry out the 2020 election in conformity with a ruling that 

does not survive appeal to this Court or the Supreme Court.  The boards, for their 

part, may spend taxpayer money acquiring additional dropboxes, only to learn that 

the money was wasted.  More concerning, the boards and the Secretary will be ir-

reparably harmed by any time and energy wasted preparing to host off-site drop-

boxes.  Further, their decisions to install dropboxes (or not) are sure to spawn fur-

ther, time-consuming litigation:  litigants will challenge cross-county disparities 

(Why does Cuyahoga County have more dropboxes than Hamilton County?), in-

tracounty disparities (Why is there a box in Hilliard but not Grove City?), and is-

sues specific to individual dropboxes (Does the dropbox on Main Street violate the 

Americans with Disabilities Act?).  Election officials do not have time for these 

added tasks and distractions.  The lead-up to an election is an incredibly busy time, 

during which election officials and the Secretary must complete numerous “tasks 

necessary to preserving the integrity of the election process, maintaining a stable 

political system, preventing voter fraud, and protecting public confidence.”  Mays, 

951 F.3d at 787.  Any additional tasks distract from handling these important duties.  

The Court can avoid the irreparable harm that comes from subjecting the Secretary 

and the boards to unnecessary distractions by staying relief pending appeal. 
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Even more important is the risk of harm to the public.  Failing to grant a stay 

means subjecting the public to a serious risk of voter confusion.  “Court orders af-

fecting elections, especially conflicting orders, can themselves result in voter con-

fusion and consequent incentive to remain away from the polls.  As an election 

draws closer, that risk will increase.”  Purcell, 549 U.S. at 4–5.  That is all the more 

reason to stay remedies in election-law cases if at all possible:  doing so ensures that 

any changes are implemented only after the case ends, which ensures that voters 

are not confused by ephemeral, constantly evolving election rules in the run-up to 

an election.  In this case, for example, a stay ensures that no voters will be led astray 

by county-issued plans to accept absentee ballots off-site—plans that will become 

illegal, and cease to exist, if the injunction is vacated.   

What is more, a stay will harm no one.  First, because Ohio offers so many 

opportunities to vote, see above 3–4, because it made absentee voting so easy even 

before it began using on-site dropboxes, see Mays, 951 F.3d at 779–80, no one will be 

denied the right to vote based on the unavailability of off-site dropboxes.  Second, 

to the extent the Court thinks there is any possible merit to the plaintiffs’ claims, 

this case can be adjudicated on an expedited basis, leaving the county boards of 

election with time in the weeks before Election Day to install dropboxes.  Finally, 

the Supreme Court’s string of cases staying injunctions of election laws during the 



12 

COVID pandemic all but guarantees that a stay will issue anyway, whether here or 

at One First Street.     

Moreover, even if the equites were a closer call, the plaintiffs’ delay in pros-

ecuting this case weighs against them.  Ohio law has long required absentee voters 

to “personally deliver” their ballots “to the director.”  Ohio Rev. Code 

§3509.05(A).  And the plaintiffs do not allege that any county has ever used off-site 

absentee dropboxes (or off-site personal delivery options) during previous elec-

tions.  Despite Ohio’s past practices, the plaintiffs waited until late August to file 

this case, months after the COVID-19 pandemic began affecting lives across Ohio, 

and two weeks after the Secretary issued the challenged directive.  Then, they 

waited another ten days after that to move for a preliminary injunction.  Such delay 

in an election case provides reason enough to stay, and indeed deny, relief.  See 

Fishman v. Schaffer, 429 U.S. 1325, 1330 (1976) (Marshall, J., in chambers).  To de-

ny a stay at this late date would create a split with the Seventh Circuit, which just 

yesterday granted a stay of a COVID-inspired order extending the due date for ab-

sentee ballots in Wisconsin:  it is simply too late in the cycle, the Seventh Circuit 

explained, to allow alterations to election procedures based on a disease that every-

one has known about for months.  See Democratic Nat'l Comm. v. Bostelmann, Nos. 
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20-2835, 20-2844, 2020 U.S. App. LEXIS 31950, at *3 (7th Cir. Oct. 8, 2020) (per 

curiam). 

II. The Secretary will likely succeed on the merits. 

On the merits, this Court is exceedingly likely to rule for the Secretary.  In-

deed, the plaintiffs will not likely prevail in preserving the preliminary injunction if 

only because it is too close to the election to justify an injunction.  See Republican 

Nat’l Comm., 140 S. Ct. at 1207; Purcell v. Gonzalez, 549 U.S. at 4–5.  More funda-

mentally, however, the Directive passes constitutional muster.  The plaintiffs in this 

case say that the Directive, by limiting each county to a single dropbox location, 

burdens the right to vote in violation of the First and Fourteenth Amendments, and 

improperly treats people differently, in violation of the Equal Protection Clause.  

Under binding circuit precedent, every one of these claims is to be assessed using 

the same test:  the Anderson-Burdick test.  See Obama for Am. v. Husted, 697 F.3d 

423, 428–30 (6th Cir. 2012); Mays, 951 F.3d at 791–92.  The Directive passes mus-

ter under that test. 

 1.  The Anderson-Burdick test is a “flexible standard.”  Burdick v. Takushi, 

504 U.S. 428, 434 (1992).  It requires courts to “weigh ‘the character and magni-

tude of the asserted injury to the rights protected by the First and Fourteenth 

Amendments that the plaintiff seeks to vindicate’ against ‘the precise interests put 
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forward by the State as justifications for the burden imposed by its rule,’ taking into 

consideration ‘the extent to which those interests make it necessary to burden the 

plaintiff's rights.’”  Id. at 445–46 (quoting Anderson v. Celebrezze, 460 U.S. 780, 789 

(1983)).  In fewer words, the test balances voting burdens against state justifica-

tions. 

The test operates on a sliding scale.  Laws that impose “severe” burdens re-

ceive strict scrutiny.  Id. at 434.  Laws that impose minimal burdens receive “a form 

of review akin to rational-basis review.”  Ohio Council 8 Am. Fed’n of State v. Husted, 

814 F.3d 329, 338 (6th Cir. 2016).  When a law’s burden “is somewhere between 

minimal and severe,” the analysis remains “flexible.”  Schmitt v. LaRose, 933 F.3d 

628, 641 (6th Cir. 2019).  And for all less-than-severely-burdensome laws, Anderson-

Burdick presumes that the State’s important interests in regulating elections will 

“usually be enough to justify reasonable, nondiscriminatory restrictions.”  Cling-

man v. Beaver, 544 U.S. 581, 587 (2005) (quotations omitted). 

Three points about burden-measuring are especially relevant here.  First, the 

“severe burden” label is reserved for burdens that “totally den[y]” exercise of the 

right at issue.  Mays, 951 F.3d at 786; Thompson v. DeWine, —F.3d —, 2020 U.S. 

App. LEXIS 30651, at *8 (6th Cir. Sept. 16, 2020).  Second, to assess the burden 

voters face, a court must account for “all opportunities the[] parties had to exercise 
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their rights,” Kishore v. Whitmer, — F.3d —, 2020 U.S. App. LEXIS 26827, at *7–8 

(6th Cir. 2020) (quotations omitted), even if they “cho[se] to not participate in” a 

less-burdensome option, Mays, 951 F.3d at 786.  Third, in measuring the severity of 

the burden, States are accountable only for the burdens they impose.  Thompson, 959 

F.3d at 810.  As a result, the State cannot be held responsible for increased burdens 

caused by COVID-19.  Id.; Thompson, 2020 U.S. App. LEXIS 30651 at *8; Morgan 

v. White, 964 F.3d 649, 652 (7th Cir. 2020). 

2.  The Directive is constitutional under Anderson-Burdick because it imposes 

moderate-at-most burdens on voting rights and advances compelling state interests. 

Burden.  Ohio’s approach to dropboxes imposes a less-than-severe burden 

on voting rights.  There is no constitutional right to vote by absentee ballot.  Mays, 

951 F.3d at 792.  So the Directive, by mandating the use of one dropbox per county 

and thus facilitating absentee voting, is not a “burden” on voting rights at all.  In 

any event, given the many options to vote in Ohio, the absence of off-site dropboxes 

cannot reasonably be regarded as a more-than-minimal burden on anyone’s right to 

vote.  This Court has repeatedly praised Ohio for making it easy to vote early and by 

absentee ballot.  Id. at 779–80; Ohio Democratic Party, 834 F.3d at 628.  Again, as 

laid out above, voters may vote in person on Election Day, in-person for weeks be-

fore election day, or by absentee ballot (without needing an excuse).  These many 
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options ensure that every Ohioan will be able to safely and reliably vote, without re-

gard to the existence of dropboxes.  A voter who wants to vote in person, but wants 

to avoid crowds because of the pandemic, may vote early in-person weeks before 

the election, when fewer people are likely to be voting.  Voters who want to avoid 

other people altogether may vote absentee by mail.  Those who like the dropbox op-

tion, but worry about traffic or long lines, may drop off their ballots during off 

hours for weeks before Election Day.  The takeaway is this:  Ohio’s flexible options 

allow each voter to choose the path best for them.  Ohio can hardly be blamed for 

any voter’s “choice to not participate in the[se] opportunities.”  Mays, 951 F.3d at 

786.  Nor can it be blamed for any added difficulty caused to voters by the COVID-

19 pandemic:  that is not state action for which the State can be held responsible.  

See Thompson, 959 F.3d at 810.   

In equal-protection cases, the Court has sometimes asked whether unequal 

treatment of voters is itself a severe burden on rights.  See, e.g., Obama for Am., 697 

F.3d at 428–30; Mays, 951 F.3d at 784–86.  Here, the answer is “no.”  For one 

thing, the Directive does not impose any unequal treatment:  it ensures that every 

voter has access to the same number of dropboxes, and thus ensures equal treat-

ment.  Indeed, enjoining the Directive might have created equal-protection prob-

lems, as the injunction empowers each county board of elections to decide how 
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many dropbox locations to host, which will almost certainly result in disparate bur-

dens across the State.  Regardless, even if there were a way to spin the Directive as 

an imposition of unequal treatment, the many opportunities to vote early and by ab-

sentee ballot without off-site dropboxes would make any such burden minimal. 

State justifications.  Because the challenged Directive imposes either no 

burden or a minimal burden on voting rights, it passes constitutional muster if it has 

any rational basis at all.  Ohio Council 8, 814 F.3d at 338.  The Directive satisfies that 

relaxed test.  Indeed, the limitation on off-site dropboxes serves four state interests 

so important that the Directive would be justified even if it imposed “intermedi-

ate” burdens on voting rights.  Thompson, 2020 U.S. App. LEXIS 30651, at *7.  

First, the Directive ensures a uniform standard for voters and election offi-

cials:  every voter gets one dropbox in his or her county.  Ironically, the relief that 

the plaintiffs seek in the name of equal protection would lead to inequality.  With-

out the Directive, each of the eighty-eight boards could make varying decisions, and 

some may choose to have no dropbox at all.  The Directive, in contrast, “promotes 

uniformity, which in turn promotes the fair administration of elections.”  Ohio Org. 

Collaborative v. Husted, 189 F. Supp. 3d 708, 741 (S.D. Ohio 2016), reversed on other 

grounds by Ohio Democratic Party, 834 F.3d 620.  By “limiting counties to one” 
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dropbox location, the Directive “helps ensure everyone has the same opportunity 

to vote.”  Id.   

Second, the Directive advances Ohio’s well-established and compelling inter-

est in ensuring that voting takes place in a secure and orderly fashion.  See Thomp-

son, 959 F.3d at 811; see also Ohio Democratic Party, 834 F.3d at 632–36.  Limiting 

boards’ use of dropboxes to on-site locations serves these interests.  For one thing, 

the on-site option is more secure than an off-site alternative, as boards can more 

easily monitor on-site dropboxes.  (The Directive requires monitoring around the 

clock.  Directive 2020-016, R.31-1, PageID#735.)  For another, having the dropbox 

location at the board also makes it easier for bipartisan teams of election officials to 

regularly collect dropped-off absentee ballots.  See id.  If dropboxes were located at 

off-site locations, election administrators would necessarily have to divert resources 

away from the myriad other tasks that must be completed during election season.  

See Mays, 951 F.3d at 788.  By limiting the number of dropboxes, the State advances 

its interest in ensuring that each county board of elections is protected from having 

to divert resources that will be needed elsewhere.  The Directive advances the same 

interest by helping the State avoid time-consuming litigation that is sure to result 

from boards’ decisions to install dropboxes (or not) and where to do so (or not).  See 

above 10–11. 
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Third, the limitation on dropbox locations prevents the sort of voter confu-

sion that can lead to the discounting of votes.  The Directive now provides very 

clear rules for all absentee voters to follow:  every absentee voter has access to the 

dropbox located at her county board of elections and no other dropbox.  That clear 

guidance matters.  Voters must return their ballots to their counties’ boards of elec-

tions—ballots returned to the wrong board of elections may go uncounted.  See 

Ohio Rev. Code §3509.05(A); cf. also SEIU Local 1, 698 F.3d 341.  As dropbox loca-

tions proliferate, so do the odds that voters will inadvertently return a ballot to a 

dropbox affiliated with the wrong county board of elections—especially because 

some cities in Ohio, including large cities like Columbus, span multiple counties.  

The State has an obvious and compelling interest in producing clear rules that limit 

the number of rejected ballots.     

Finally, by promoting security and uniformity, the Directive promotes the 

State’s compelling interest in protecting “public confidence in the integrity of the 

electoral process.”  Crawford v. Marion Cty. Election Bd., 553 U.S. 181, 197 (2008) 

(opinion of Stevens, J.).  Our success as a nation depends upon the public’s ac-

ceptance that those in office are there because of the voters’ will.  That need for 

public acceptance creates a compelling interest in avoiding the hasty implementa-

tion of new voting methods.  The State has never before used off-site dropboxes.  
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To allow their installation at this late stage would require the State to develop, on 

the fly, safeguards to protect against tampering, destruction, and other forms of 

abuse.  Putting aside the difficulty of accomplishing all that, the use of improvisa-

tional voting methods implemented unequally across the State will have the inevita-

ble (if unjustified) effect of sowing doubt.  And doubt regarding the validity of the 

results in a Presidential election—perhaps this election especially—is the stuff of 

which national crises are born.  

* 

Ohio’s interests in a uniform, secure, and orderly absentee-voting process, 

along with its compelling interest in public confidence in election returns, justify 

the decision to have a single dropbox location per county.   

3.  The District Court’s contrary merits analysis fails.  It agreed that the Di-

rective will impose less-than-severe burdens—that is why it applied “intermedi-

ate” scrutiny rather than strict scrutiny.  Op., R.91, PageID#2922.  The intermedi-

ate level of scrutiny under Anderson-Burdick is not hard for States to satisfy:  neutral 

election laws survive this form of scrutiny whenever they advance “important 

regulatory interests.”  Clingman, 544 U.S. at 586–87 (quotations omitted).  Thus, 

even onerous regulations (like laws making it impossible for late-jailed citizens to 

vote if they fail to take advantage of early-voting opportunities) will be upheld un-
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der intermediate scrutiny if they advance important government interests (like the 

interest in orderly election administration).  See Mays, 951 F.3d at 784–90.  The 

laws here promote such interests, as explained above.  The District Court held oth-

erwise, but its reasoning does not withstand the slightest scrutiny.   

For example, the court acknowledged that the Directive promoted uniformi-

ty.  But it held that Ohio had no “valid underlying reason” for the uniform rule (no 

off-site dropboxes) that the Directive makes uniform.  Op., R.91, PageID#2923.  

This overlooks the inherent value of uniformity.  As a constitutional matter, ensur-

ing that elections are administered in a uniform fashion throughout the State is a 

valid reason to mandate a fixed number of dropbox locations rather than leaving it 

up to each county.  See Bush v. Gore, 531 U.S. 98, 107 (2000).  

The District Court next stated that there “is no evidence in the record that 

suggest that multiple drop boxes cannot be as secure as the single drop box required 

at each board of elections.”  Op., R.91, PageID#2923.  But the question is not 

whether off-site dropboxes can be equally secure.  They almost certainly could be 

with enough planning.  The question in this case is whether, when the Secretary 

issued the Directive in August, forbidding off-site dropboxes promoted the State’s 

election-integrity concerns.  It did:  the boards of elections already had experience 

using on-site dropboxes because of the 2020 primary, and the Secretary promoted 



22 

the State’s interest in preventing fraud and mistakes by sticking with the tried and 

true instead of allowing on-the-fly experimentation with a method (off-site drop-

boxes) the State had never attempted.  The Secretary, contrary to the District 

Court, introduced evidence about these concerns.  See, e.g., Tr., R.83, Page-

ID#2490–91, 2515–16, 2632.  In contrast, the plaintiffs—the parties that bore the 

burden of proof—did not introduce evidence establishing that off-site dropboxes 

can be installed wherever county boards wish without risking election security.   

Finally, the District Court saw fit to accuse Secretary LaRose of hypocrisy:  

the court insisted that the asserted state interests were “undercut by” the Secre-

tary’s “own recent public statements that his preference was for multiple dropbox-

es.”  Id., PageID#2923.  (It even went so far, at the hearing, as to ask the Secre-

tary’s witness whether she thought the Secretary had been “disingenuous” in his 

public statements.  Tr., R.83, PageID#2636.)  Extemporaneous public statements 

have no role to play in determining the legitimacy of the state interests on which 

the policies here rest.  Anyway, the Secretary did not contradict himself.  The Sec-

retary would prefer to have multiple dropboxes, but he would like to see this done 

through the legislative process, not by executive fiat, and not so close to an elec-

tion. 
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In sum, the District Court provided no sound basis for deeming that the Di-

rective—which guarantees every voter, for the first time ever in a Presidential elec-

tion, access to a dropbox—violates the Constitution.  And the District Court itself 

recognized as much at one point.  The day after holding a twelve-hour evidentiary 

hearing, the District Court made two important findings on the record.  First, the 

Court noted that it was “obviously far, far, far too late to be debating what the pro-

cedures are going to be for an election that begins 12 days from now.”  Second, the 

Court recognized that this case does not involve “a constitutional issue or a statu-

tory issue.”  Tr., R.84, PageID#2382–83.  The District Court was right then.  Why 

it changed course is unclear.  This Court should stay the injunction and reverse. 
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CONCLUSION 

The Court should grant an administrative stay and a stay pending appeal. 
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION

A. PHILIP RANDOLPH INSTITUTE, ) CASE NO.  1:20-CV-01908
OF OHIO, ET AL., )

)
Plaintiffs, ) JUDGE DAN AARON POLSTER

vs. )
) OPINION AND ORDER

FRANK LAROSE, )
)

Defendant. )

Before the Court is Plaintiffs’ Motion for Reconsideration of the October 6, 2020 Opinion 

and Order. Doc #: 89.  For the following reasons, the Motion is GRANTED. The Court re-opens 

the case, and the Plaintiffs’ Motion for Preliminary Injunction, Doc #: 13, is GRANTED.

I. Introduction 

The power of a federal judge to enjoin an order of a duly elected state official should be 

exercised only when it is essential to vindicate a vital constitutional right, and when all methods 

short of doing so have been tried. That is the case here.

As the Court has stated previously, the evidence presented at the September 23 hearing 

identified a very serious looming problem in Cuyahoga County which jeopardized the right to vote 

for many citizens who were concerned about the reliability of the mail and wanted to personally 

deliver their ballots. First, there are many people without cars for whom travel to the board to 

deliver their ballots would be very difficult.  Second, the physical site of the board, with the drop 

box located in the middle of a small parking lot on E.30th and Chester, cannot accommodate a 

significant number of cars coming to deliver ballots. The evidence presented showed that the 

Cuyahoga County board of elections initially was considering remote drop boxes, but that after 
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Secretary LaRose issued Directive 2020-16, the board voted 4-0 on September 14 to deploy staff 

to receive ballots both at a parking lot controlled by the Cleveland Metropolitan School District, 

located one block north and across the street from the board office, and at six public libraries 

throughout the county.  

While the Secretary has maintained the problem in Cuyahoga County and the plan the 

Cuyahoga County board adopted is not a part of this litigation over drop boxes, the Court disagrees.   

The Cuyahoga County board only voted for its plan to deploy staff to receive ballots off-site 

because the Secretary had prohibited off-site drop boxes. It has been clear throughout this litigation 

that the main rationale behind that prohibition was the Secretary’s now-rejected interpretation of 

Ohio law.   He believed Ohio law limited personal delivery to board premises; the Ohio Court of 

Appeals said there is no such limitation. The Secretary is continuing to restrict boards from 

implementing off-site collection, and he appears to be doing so in an arbitrary manner.

On October 6, the Court issued a short order dismissing this case without prejudice after 

concluding that Directive 2020-22, which the Secretary issued October 5, granted permission to 

all county boards of election to deploy staff to receive absentee ballots at designated off-site 

locations, subject to procedures ensuring safety and security. As stated in that order, the Court

interpreted Directive 2020-22 to permit Cuyahoga County to implement the procedure voted by 

the board in September to have staff receive absentee ballots at designated libraries throughout 

Cuyahoga County.

The Court has reviewed the e-mail the Secretary’s office sent to the Cuyahoga County 

board on October 7 explaining that the Court incorrectly interpreted Directive 2020-22. See Doc 

89-5, Ex. E to Motion for Reconsideration, Email from Bridget Coontz to Mark Musson (Oct. 7,

2020). The Court cannot reconcile the e-mail and the language of Directive 2020-22. The e-mail 
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states that “the Secretary previously approved the portion of the Cuyahoga County Board’s Plan 

to accept absentee ballot delivery from voters using staffed, bipartisan teams outside the Cuyahoga 

County Board’s office,” but that Directive 2020-22 did not authorize board staff to receive ballots 

at six public libraries, nor did it authorize any other board in Ohio to deploy its staff to receive 

ballots off-site. Id. If “outside the office of the board of elections” means only outside on the 

board’s premises, then it doesn’t permit collection one block away and across the street. If “outside 

the office of the board of elections” means anywhere beyond the board’s premises, which is how 

the Court originally construed it, the Directive permits both the site one block away and across the 

street and the six public libraries, as well as any other site the Cuyahoga County board chooses, or 

any off-site location another county board wishes to use in its county. It appears the Secretary has 

arbitrarily drawn the “outside” boundary somewhere beyond a board’s premises but not as far as

a library a few miles away. This leaves the Court and the boards with no working definition of 

where “outside” collection is permissible.1

For the reasons set forth below, I am granting the motion for reconsideration, as my 

October 5 order was based on my incorrect interpretation of the Secretary’s latest Directive, and I 

am re-opening the case and granting Plaintiffs’ motion for preliminary injunction. On October 2, 

the Ohio Court of Appeals held that Ohio law does not require that voters who wish to deliver their 

completed ballots to the board of elections deliver the ballots to the board office itself, and that 

off-site drop boxes are therefore permissible. Secretary LaRose has nevertheless chosen to keep in 

place Directive 2020-16, which he issued August 12.

1 For example, limiting “outside” collection solely to board premises also would seem to prohibit the Hamilton County 
board from deploying its staff on November 3 the way it deployed them on April 28, 2020, the last day of the primary 
election. The line of cars trying to reach the board of elections to deliver ballots stretched more than a mile onto the 
highway, so perhaps “outside” extends that far. Staff members went out with plastic trays to collect the ballots.
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The Court has given the Secretary every opportunity to address the problem identified at 

the September 23 hearing, and he has been unwilling or unable to do so. At this late date, with 

voting already underway, the Court has no alternative but to address the constitutionality of 

Directive 2020-16, and any subsequent directives which emanate from it. The right to vote 

guaranteed by the First and Fourteenth Amendments is without question one of the most important 

rights guaranteed by our Constitution. The COVID-19 pandemic, coupled with the anxiety over 

whether the U.S. Postal Service will be able to handle the unprecedented number of ballots being 

returned by mail, is posing unprecedented challenges to voters and boards of election. Under these 

unprecedented circumstances, Plaintiffs have made a substantial showing that Secretary LaRose’s 

prohibitions on off-site drop boxes and ballot delivery are unconstitutional, and Plaintiffs have 

demonstrated all the other conditions necessary to warrant the Court issuing a preliminary 

injunction.

II. Background and Procedural History

On August 26, 2020, Plaintiffs, who are non-partisan civil rights organizations and 

individual voters, filed this suit to challenge Defendant Ohio Secretary of State Frank LaRose’s 

(the “Secretary”) Directive 2020-16, which pertains to the use of secure drop boxes for the 

November 3, 2020 election. On September 4, 2020, Plaintiffs filed a motion for preliminary 

injunction asking the Court to enjoin enforcement of Directive 2020-16 to the extent that it would 

limit county boards of elections to a single ballot drop box at the board office. Doc #: 13.2 The 

Secretary and Intervenors3 filed briefs in opposition. Doc ##: 30, 31. Plaintiffs filed a reply. Doc 

2 Unless otherwise indicated, the Court uses the “Directive” throughout this Opinion to refer to the specific portion of 
Directive 2020-16 that Plaintiffs challenge. 
3 Intervenors are: Donald J. Trump for President, Inc., the Ohio Republican Party, the Republican National Committee, 
and the National Republican Congressional Committee.  Doc #: 27. 
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#: 34. On September 23 and 24, 2020, the Court held a hearing at which time the parties presented 

witnesses and other evidence.

On September 25, the Court issued an Order that addressed many of the background facts 

relevant to Plaintiffs’ Motion. See Doc #: 77.4 In that Order, the Court referred to the parallel state 

court litigation, where the trial court had enjoined the portion of the challenged Directive. Id. at 5–

6. The Court stated that the resolution of the state court litigation might moot this case if the highest 

court to rule upheld the trial court’s decision. Id. at 6. Because a federal court should address 

constitutional questions only as a last resort, this Court held in abeyance any ruling on Plaintiffs’ 

Motion. Id. Because of the looming problem in Cuyahoga County identified at the hearing, the 

Court ordered the Secretary to work closely with the Cuyahoga County board to address the 

problem and ordered the Secretary to file a report on those efforts. Id. at 6–7.

On September 30, the Secretary filed his report, stating he had approved the portion of the 

Cuyahoga County board’s plan to have board staff collect absentee ballots at a parking lot owned 

by the Cleveland Metropolitan School District that is one block away and across the street from 

the board office. Doc #: 79. The Secretary continued to prohibit the remaining portion of the plan,

which would have permitted voters to deliver ballots to board staff at six public libraries 

throughout the county. See Doc #: 77 at 5. On October 2, the Court ordered the Secretary to explain 

why he was prohibiting board staff from receiving ballots at public libraries. See non-document 

Order (Oct. 2, 2020). 

Later on October 2, the 10th District Court of Appeals upheld the state trial court’s 

determination that the Secretary’s interpretation of R.C. 3509.05 is not reasonable, and that the 

statute neither prohibits nor requires ballot drop boxes at locations other than the boards of 

4 Additional relevant facts will be discussed in the analysis below.
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elections. See Ohio Democratic Party et al. v. LaRose, No. 20AP432 (Ohio Ct. App. Oct. 2, 2020).

The Court of Appeals reversed the injunction, however, leaving in place the prohibition in 

Directive 2020-16 on drop boxes at locations other than board offices.

On October 5, the Secretary filed his response to the Court’s October 2 Order and did not 

explain why he maintained the prohibition on the Cuyahoga board’s plan, other than to say 

“nothing in Ohio law requires the Secretary to permit one county to provide more voting 

opportunities than are available in any other county.” Doc #: 86 at 2. On that day, the Secretary 

also issued Directive 2020-22, which the Court interpreted to allow off-site staffed collection of 

ballots because it did not limit collection location as Directive 2020-16 limited drop box location.

Based on that interpretation, the Court determined no board is being prohibited from doing 

anything it voted to do with respect to off-site collection of ballots, and therefore there was no 

problem an injunction would remedy. Accordingly, the Court dismissed the case without prejudice.

Doc #: 88.

Plaintiffs now request reconsideration of the Opinion and Order dismissing the case

because the Court incorrectly interpreted Directive 2020-22, and in fact the Secretary continues to

limit off-site collection of ballots. On October 7, the Secretary notified the Cuyahoga County board 

via e-mail that the Court’s interpretation was incorrect and the Cuyahoga County board is not 

authorized to receive ballots at six public libraries and other boards are not authorized to deploy 

staff to receive ballots off-site. Doc #: 89-5. Because the Secretary continues to prohibit certain 

off-site ballot collection, which is not prohibited under state law, the Court now considers 

Plaintiffs’ claim that this prohibition is unconstitutional and must be enjoined. 
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III. Standard of Review 

To be entitled to injunctive relief, Plaintiffs must show (1) they have a strong likelihood 

of success on the merits, (2) they would suffer irreparable harm absent the injunction, (3) issuance 

of the injunction would not cause substantial harm to others, and (4) the public interest would be 

served by issuance of an injunction. See Leary v. Daeshner, 228 F.3d 729, 736 (6th Cir. 2000); see

also Obama for Am. v. Husted, 697 F.3d 423, 428 (6th Cir. 2012). “[T]he four considerations 

applicable to preliminary injunctions are factors to be balanced and not prerequisites that must be 

satisfied.” In re Eagle-Picher Indus., Inc., 963 F.2d 855, 859 (6th Cir. 1992). “These factors simply 

guide the discretion of the court; they are not meant to be rigid and unbending requirements.” Id.

IV. Analysis

Plaintiffs argue that the Directive violates: 1) their rights under the First and Fourteenth 

Amendments to the United States Constitution pursuant to Anderson/Burdick, and 2) their Equal 

Protection rights under the Fourteenth Amendment to the United States Constitution pursuant to 

Bush v. Gore. Before the Court considers the merits of these claims, it must address whether 

Plaintiffs have standing to sue. 

A. Standing

Whether a plaintiff has standing to bring suit is a “threshold question in every federal case.” 

Grendell v. Ohio Supreme Court, 252 F.3d 828, 832 (6th Cir. 2001). “To establish standing, a 

plaintiff must show a concrete and particularized injury that is actual or imminent, a causal 

connection between the injury and the conduct complained of, and likelihood that a favorable 

decision will redress the injury.” Ne. Ohio Coal. for the Homeless v. Husted, 837 F.3d 612, 624 

(6th Cir. 2016) (“NEOCH”). At the preliminary injunction stage, plaintiffs must show they are 

likely to successfully prove standing. See U.S. Student Ass’n Foundation v. Land, 585 F. Supp. 2d 
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925, 942 (E.D. Mich. 2008). “When one party has standing to bring a claim, the identical claims 

brought by other parties to the same lawsuit are justiciable.” NEOCH, 837 F.3d at 623–24 (citing 

Dep't of Commerce v. U.S. House of Representatives, 525 U.S. 316, 330 (1999)).

1. Standing of Organizational Plaintiffs 

The Organizational Plaintiffs are all non-partisan Ohio entities that, among other things, 

provide voter services and education. They claim the Directive has directly injured them because 

they “diverted limited resources, including staff and volunteer time, to fielding calls from members 

and chapter presidents about the Directive and how it will impact members.” Doc #: 13 at 14.5

a. Injury

“[A] drain on an organization’s resources … constitutes a concrete and demonstrable injury 

for standing purposes.” Miami Valley Fair Hous. Ctr., Inc. v. Connor Grp., 725 F.3d 571, 576 (6th 

Cir. 2013) (organization alleged that it has had to “divert its resources, its staff time and energy” 

to addressing defendant’s conduct). 

Organizational Plaintiffs claim they are directly injured by the Directive because it has 

required them to divert resources to increased education and outreach efforts in response to the 

Directive. Doc #: 13 at 14; Doc #: 34 at 5. Their staff have fielded calls from members and 

constituents about ballot drop boxes, and they have had to pause other work critical to their 

organizations. Doc #: 34 at 5; Doc #: 83, September 23, 2020 Hr’g Tr. at 324:7–325:15. The 

Secretary asserts this is not a cognizable injury because drop boxes have never been used at 

locations other than boards of elections, and Organizational Plaintiffs merely are expending 

resources to tell voters their voting options have not changed. Doc #: 31 at 10–11. In contrast, if 

5 Plaintiffs asserted in the Motion that they also were suing on behalf of their members, but they did not reply to 
Defendant’s arguments regarding associational standing or otherwise argue how they have satisfied that standard. 
Therefore, the Court concludes Plaintiffs have abandoned their associational standing argument. 
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every county has discretion to install a different number of drop boxes at a variety of locations, the 

Organizational Plaintiffs will have to divert resources and tailor its message to each of Ohio’s 88 

counties. Id. at 11.

The Secretary relies on the Sixth Circuit’s decision in Fair Elections Ohio v. Husted, 770 

F.3d 456, 459–60 (6th Cir. 2014), which determined that “it is not an injury to instruct election 

volunteers about absentee voting procedures when the volunteers are being trained in voting 

procedures already.” There, the Court noted that Plaintiffs did not provide any evidence as to how 

the law at issue changed the organizations’ activities. 770 F.3d at 459. In a later case, the Sixth 

Circuit distinguished the facts of Fair Elections and found an organizational plaintiff had standing, 

saying “[w]hereas the Fair Election (sic) plaintiff merely exhausted ‘efforts and expense [in] 

advis[ing] others how to comport with’ existing law, NEOCH has immediate plans to mobilize its 

limited resources to revise its voter-education and get-out-the-vote programs on account of [the 

change in law].” NEOCH, 837 F.3d at 624 (quoting Fair Elections, 770 F.3d at 460).

The Organizational Plaintiffs here are more like the plaintiff in NEOCH than in Fair 

Elections. In this unique election season, the Organizational Plaintiffs likely are expending their 

resources in ways they have never had to, including to educate the unprecedented number of 

absentee voters—whether they plan to deliver their ballots by mail or to a drop box—and to advise 

voters on COVID-19 restrictions in place at polling locations. But the Organizational Plaintiffs 

have put forward credible evidence that they have had to divert resources specifically because of 

the Directive. See Doc #: 83 at 313:5–314:10, 324:7–325:15; Doc #: 68, Roberts Dep. at 10:14–

11:11; Doc #: 69, Washington Dep. at 19:1-17, 21:5-23:6. Accordingly, Organizational Plaintiffs 

have demonstrated they are likely to succeed in showing an injury due to the Directive. 
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b. Causation

Plaintiffs plainly explain how their injury is caused by the Directive. See Doc #: 13 at 8–9

(addressing “The Effect of the Directive”). The Secretary mistakenly relies on Thompson v. 

DeWine in support of his argument that Plaintiffs are claiming their rights are being violated due 

to factors that are not attributable to Secretary LaRose. First, the conclusion the Secretary relies 

on pertains to the merits of the Thompson plaintiffs’ claim, which the Sixth Circuit would not have 

reached if it determined plaintiffs lacked standing. Second, the Court in Thompson considered 

whether Ohio’s preexisting ballot initiative requirements burdened plaintiffs’ First Amendment 

Rights in the context of COVID-19 and attendant restrictions. 959 F.3d 804, 809 (6th Cir. 2020). 

But because Ohio’s COVID-19 restrictions exempted First Amendment protected activity, the 

Court’s conclusion that there was no “state action” and the State was likely to prevail on the merits 

rested on a determination that “none of Ohio’s pandemic response regulations changed the status 

quo of the activities Plaintiffs could engage in.” Id. To the contrary, here, the Secretary 

implemented a new prohibition via the Directive. Thus, Plaintiffs’ alleged injuries are fairly 

traceable to the Secretary.

c. Redressability

Plaintiffs seek an injunction prohibiting the Secretary from enforcing the Directive’s 

limitation on ballot drop boxes to one location per county. An injunction will allow them to 

continue to allocate resources as they intended prior to the Secretary’s issuance of the Directive.

Contrary to the Secretary’s and Intervenors’ arguments that Plaintiffs’ claims rest on speculation 

that the boards of elections will act, Plaintiffs have shown that if a Court enjoins the Directive’s 

limitation on drop boxes at locations other than the board of elections, at least one board will act 

to allow multiple delivery locations. See Doc #: 83 at 105–08, 162–65. Further, by arguing that the 
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relief Plaintiffs seek will result in spin-off litigation,6 the Secretary implicitly acknowledges that 

county boards of elections will authorize multiple drop box locations if permitted to do so. 

For all these reasons, Organizational Plaintiffs have demonstrated a substantial likelihood 

of proving standing. 

2. Standing of Individual Plaintiffs 

The Individual Plaintiffs are voters that intend to use ballot drop boxes to submit their 

absentee ballots. Doc #: 13.

a. Injury

Individual Plaintiffs claim that the prohibition on multiple drop box locations imposes a 

burden on their right to vote. In support, they provide several reasons why they intend to vote by 

returning absentee ballots to drop boxes rather than voting in person or by mailing their ballots,

and the burden of having only one delivery location per county. See, e.g., Doc #: 13-14, Connally 

Decl. at ¶¶ 4–7; Doc #: 57, Connally Dep. at 5:20–8:6; Doc #: 13-17, Rikleen Decl. at ¶¶ 10–13; 

Doc #: 67, Rikleen Dep. at 11:5–19; Doc #: 60, Griffin Dep. at 9:19–13:21. The Court finds that 

at least one Individual Plaintiff, C. Ellen Connally, has shown a likelihood of proving an injury. 

The Secretary suggests Plaintiffs are not injured by the prohibition because they “have so 

many other available voting options that they are simply rejecting.” Doc #: 31 at 7. The Secretary’s 

attempts to diminish Plaintiffs’ injuries are unavailing. First, the Secretary states Plaintiffs do not 

want to mail their ballots because they “subjectively fear” the USPS. Id. The concerns about USPS 

are not only legitimized by the organization itself,7 but by two federal courts8 and the Secretary

6 Plaintiffs have represented to the Court that they do not intend to sue individual counties if the county boards of 
election do not install more than one drop box for the November 3, 2020 election. Doc #: 17 at 3.
7 See Doc #: 13-3, Ditchey Decl, Ex. C. 
8 Washington v. Trump et al., 2020 WL 5568557 (E.D. Wash. Sept. 17, 2020); Jones v. United States Postal Serv., 
No. 20cv6516, Doc #: 49 (S.D.N.Y. Sept. 21, 2020).
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himself. The Secretary recently said he is “cautiously optimistic” that the USPS can handle the 

higher-than-usual volume of mail ballots,9 which is hardly a ringing endorsement.10 Similarly, the 

Secretary minimizes another of Plaintiffs’ concerns that he has acknowledged by next claiming 

Plaintiffs “don’t want to vote at their precinct on Election Day” and omitting the legitimate reason 

for this preference: the risk of contracting COVID-19. See Doc #: 31 at 7. But the Secretary has 

recognized Ohioans “mustn’t be forced to choose between their health and exercising their 

constitutional rights.” See Doc #: 13 at 2–3. Continuing, the Secretary claims Plaintiffs “don’t want 

to travel to the board of elections because it might be a far drive.” Doc #: 31 at 7. This assertion 

assumes all Plaintiffs and Ohio voters have access to a car, and it dismisses the risks of a long trip 

on public transportation during a pandemic. E.g., Doc #: 13-11, Jesionowski Decl. at ¶ 7. Finally, 

the Secretary argues Plaintiffs do not want to use the drop box located at the board of elections 

because they “think that the line might be long” on Election Day. Doc #: 31 at 7–8 (emphasis 

added). The Secretary does nothing to refute Plaintiffs’ proof—which the Court credits—that the 

lines in certain counties almost certainly will be long enough that some voters likely will walk 

away from the chaos and lose their vote. See Doc #: 83 at 288–90, 298–99.

b. Causation & Redressability

For the reasons previously stated regarding Organizational Plaintiffs, the Individuals 

Plaintiffs have established the Directive caused their alleged injury and the injunction they seek is 

likely to redress the injury.

9 Kenneth P. Vogel et al., Postal Service and Officials Feud Over Mail Voting as Election Looms, N.Y. Times (Sept. 
16, 2020), https://www.nytimes.com/2020/09/16/us/politics/postal-service-mail-voting.html. 
10 During the primary, LaRose similarly expressed concern that voters would be prevented from casting a ballot 
because mail was taking as long as 7 to 9 days to delivered. See Memorandum from Frank LaRose to Ohio 
Congressional Delegation at 1 (Apr. 23, 2020), https://www.ohiosos.gov/globalassets/media-center/news/2020/2020-
04-24.pdf.
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B. Statutory Construction

The issue of whether Ohio law prohibits off-site delivery of ballots has now been resolved 

by parallel litigation in state court. Judge Frye of the Franklin County Court of Common Pleas 

ruled on September 15 that Ohio statutes do not prohibit off-site drop boxes. He held further that 

Directive 2020-16 was arbitrary and unreasonable, and he enjoined enforcement of the Directive.

Ohio Democratic Party, et al. v. Frank LaRose, Secretary of State, et al., Case No. 20 CV 5634, 

(Franklin Cty. Common Pleas Ct. Sept. 15, 2020). The Secretary appealed Judge Frye’s ruling, 

and on October 2, the 10th District Court of Appeals upheld Judge Frye’s holding that Ohio law 

does not prohibit multiple drop boxes. All three courts to have considered the matter have rejected 

the Secretary’s interpretation of R.C. 3509.05. It is now settled law that off-site drop boxes are 

neither prohibited nor compelled in Ohio. The Court of Appeals reversed the injunction, however, 

leaving the limitation on multiple drop boxes in place. Secretary LaRose has not repealed the 

Directive and he is still prohibiting off-site drop boxes and staff collection.

C. Constitutional Claims

The Constitution gives states primary responsibility for establishing the “[t]imes, Places 

and Manner of holding Elections for Senators and Representatives,” subject to congressional 

modification. U.S. Const. Art. I, § 4, Cl. 1; see also id. Art. II, § 1, Cls. 2, 4. However, it is beyond 

dispute that federal courts have jurisdiction over suits to enjoin state officials from interfering with 

federal rights. See Anderson v. Celebrezze, 460 U.S. 780 (1983); Burdick v. Takushi, 504 U.S. 428

(1992).

The state’s procedures must be fair.  See Dunn v. Blumstein, 405 U.S. 330, 336 (1972) (“[a]

citizen has a constitutionally protected right to participate in elections on an equal basis with other 

citizens in the jurisdiction.”); see also Bush v. Gore, 531 U.S. 98, 104–05 (2000). They must not 

place any burden upon voting beyond what is necessary to ensure a fair election, and they may not 
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impose an undue burden upon any suspect class of citizens. See Wesberry v. Sanders, 376 U.S. 1, 

17 (1964) (“Our Constitution leaves no room for classification of people in a way that 

unnecessarily abridges [the right to vote.]”). Even facially neutral procedures may have a disparate 

adverse impact upon certain groups of voters. And that impact must be analyzed in the context of 

the unprecedented conditions surrounding the November 3, 2020 election.

1. Likelihood of Success on the Merits

a. First and Fourteenth Amendments to the United States Constitution 
pursuant to Anderson/Burdick

As the parties correctly noted, Plaintiffs’ challenge to the Directive is governed by the 

Anderson-Burdick framework. To determine whether a state election regulation burdens plaintiffs’ 

right under the constitution, “a court, ‘must weigh the character and magnitude of the asserted 

injury’ to the plaintiffs’ rights protected by the First and Fourteenth Amendments that the plaintiff 

seeks to vindicate against the precise interests put forward by the State as justifications for the 

burden imposed by its rule, taking into consideration the extent to which those interests make it 

necessary to burden the plaintiff's rights.” Anderson, 460 U.S. at 789; Burdick, 504 U.S. at 434.

Under the Anderson-Burdick framework, “[w]hen those rights are subjected to ‘severe’

restrictions, the regulation is subject to strict scrutiny and must be ‘narrowly drawn to advance a 

state interest of compelling importance.’” Burdick, 504 U.S. at 434 (quoting Norman v. Reed, 502 

U.S. 279, 289 (1992)). But when those rights are subjected only to “reasonable, nondiscriminatory 

restrictions,” the regulation is subject to rational-basis review because “the State’s important 

regulatory interests are generally sufficient to justify” the restriction. Id. (quoting Anderson, 460 

U.S. at 788). However, it is when cases fall between these two extremes – strict scrutiny and 

rational basis – that the Anderson-Burdick framework abandons the traditional tiers of scrutiny. 

See Burdick, 504 U.S. at 434 (quoting Anderson, 460 U.S. at 789) (“For cases between these 
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extremes, we weigh the burden imposed by the State’s regulation against ‘the precise interests put 

forward by the State as justifications for the burden imposed by its rule, taking into consideration 

the extent to which those interests make it necessary to burden the plaintiff's rights.’”); see also

Obama for Am. v. Husted, 697 F.3d 423, 429 (6th Cir. 2012) (“When a plaintiff alleges that a state 

has burdened voting rights through the disparate treatment of voters, we review the claim using 

the ‘flexible standard’ outlined in [Anderson and Burdick]; See Hunter, 635 F.3d at 238 (applying 

Anderson-Burdick balancing in an equal protection challenge to the counting of provisional 

ballots).”).

The Supreme Court has confirmed Anderson and Burdick vitality in a much broader range 

of voting rights contexts. See Crawford v. Marion Cnty. Election Bd., 553 U.S. 181, 204 (Scalia, 

J., concurring) (“To evaluate a law respecting the right to vote—whether it governs voter 

qualifications, candidate selection, or the voting process—we use the approach set out in 

Burdick . . . .”); see also Thompson, 959 F.3d at 808 (quoting Burdick, 504 U.S. at 434 (internal 

quotation marks omitted)).

“This standard is sufficiently flexible to accommodate the complexities of state election 

regulations while also protecting the fundamental importance of the right to vote. There is no 

‘litmus test’ to separate valid from invalid voting regulations; courts must weigh the burden on 

voters against the state’s asserted justifications and make the hard judgment that the adversary 

system demands.” Obama for Am., 697 F.3d at 430 (internal citations omitted). First, the Court 

will determine the burden that the Directive imposes on Plaintiffs’ rights under the First and 

Fourteenth Amendments.
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i. Anderson-Burdick Step one – The Burden 

Plaintiffs allege that the Directive violates their rights under the First and Fourteenth 

Amendments to the United States Constitution by imposing burdens on their voting rights and does 

so arbitrarily and disproportionately based on a voter’s county of residence. Specifically, Plaintiffs 

assert that the Directive, by limiting a county to a single drop box location, with no regard for its 

population, significantly burdens a large number of voters – especially those who are low-income

minorities and reside in larger counties and cities. Further, Plaintiff asserts that the prohibition of 

multiple drop box locations causes voters from larger counties to spend an unreasonable amount 

of time traveling to the single drop box at the boards – ultimately causing voters to forgo their right

to vote or spend a great amount of time in long lines leading to a form of voter suppression.

In response, the Secretary takes the position that “the Directive does not burden anything,” 

rather it expands the right to vote. Doc #: 31 at 13. The Secretary contends that, at most, the burden 

is light, and it implements a reasonable, non-discriminatory standard that is entitled to rational 

basis scrutiny. Id. The Secretary notes that prior to the Directive, counties were free to remove 

existing drop boxes and not use them at all for the November 2020 general election. Id. The 

Intervenors take a similar position and note that inconvenience is not a substantial burden. Doc 

#: 30 at 7–8.

The Court finds both the Secretary’s and Intervenors’ arguments to be unpersuasive. The 

Secretary attempts to minimize the burden that Plaintiffs assert by highlighting that voters are 

given two options to return completed absentee ballots: 1) US mail or 2) personal delivery to the 

board of elections. However, the Secretary and Intervenors gloss over the risks and obstacles that 

those options present under today’s unprecedented conditions.
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The Court credits Plaintiffs’ argument that the Directive particularly burdens the right to 

vote of Ohio residents who are poor and people of color. Doc #: 13 at 1–2; Doc #: 13-3, Chatman 

Decl. at ¶ 37. Further, it is indisputable that the pandemic has had a particularly devasting impact 

upon Americans of color. By recent government count, COVID-19 has already infected over 7.5

million Americans and claimed over 211,132 lives.11 Voters’ fears of voting in-person due to 

COVID-19 are reasonable, and no one can rationally discount those fears. See Adams & Boyle, 

P.C. v. Slatery, 956 F.3d 913, 928 (6th Cir. 2020) (“[w]e cannot gainsay the threat posed by 

COVID-19; as we stated at the outset of the opinion, these are extraordinary times calling for 

extraordinary measures.”).

It is also indisputable that we are living in the unprecedented juxtaposition of the worst 

pandemic in a century coupled with reasonable concern and anxiety over the ability of the U.S. 

Postal Service to handle what will undoubtedly be the largest number of absentee voters in Ohio’s 

history, both by absolute number and percentage. This is the case even though Ohio permits a 

ballot that is postmarked by the day before the election (November 2 this year) to be counted if it 

is received by the board of elections by the 10th day after the election (November 13 this year).  In 

past years, the overwhelming majority of citizens who voted absentee returned their ballots by 

mail. As of September 22, 2020, at least 1.8 million Ohioans have requested absentee ballots for 

the November 3, 2020 election.12 This year, the drastic procedural changes recently implemented 

by the Postal Service and the resulting disruption and delay in delivery has created reasonable 

anxiety over the ability of the Postal Service to get ballots delivered to voters in a timely fashion, 

11 Centers for Disease Control and Prevention, CDC COVID Data Tracker, https://covid.cdc.gov/covid-data-
tracker/#cases_casesinlast7days (last accessed Oct. 8, 2020).
12 Secretary Larose Announces Nearly 1.8 Million Absentee Ballot Applications Received, 
https://www.ohiosos.gov/media-center/press-releases/2020/2020-09-22/ (last visited October 8, 2020).

Case: 1:20-cv-01908-DAP  Doc #: 91  Filed:  10/08/20  17 of 26.  PageID #: 2919



18

and then to deliver those ballots to the Board of Elections in each county.13 The obstacles that 

voters face if they chose to vote by mail is evident by the fact that, as stated above, two federal 

judges have recently enjoined the U.S. Postal Service from implementing procedural changes 

which they found would adversely impact the delivery of ballots leading to disenfranchisement.14

Plaintiffs introduced testimony that approximately 15% of Cincinnati and Cleveland’s 

voting population (who are primarily poor and person of color), will have to travel more than 90 

minutes to and from their single drop box location. Doc #: 13-3, Chatman Decl. at ¶¶ 48, 78; Doc 

#: 83 at 115, 262–64. Neither Defendant nor Intervenors presented any contradictory evidence.

The Court credits the testimony of board member Inajo Chappell and expert witness Dr. Daniel 

Chatman that predicted the massive traffic jam and delay will likely lead to many voters giving up 

and losing their ability to vote. Purcell, 549 U.S. at 4 (“[T]he possibility that qualified voters might 

be turned away from the polls would caution any district judge to give careful consideration to the 

plaintiffs’ challenges.”). The Secretary’s permission to Cuyahoga County board of elections to 

have staff members accept ballots adjacent a block away from the board’s office does not solve 

the core burden here – that many Cuyahoga voters still have to travel more than 90 minutes round 

trip to deliver their ballot. This is particularly true when there is evidence that many urban voters

lack access to a vehicle, which is strongly correlated with low-income status. See Doc #: 83 at 

262–64.

13 See New York Times, Postal Crisis Ripples Across Nation as Election Looms, 
https://www.nytimes.com/2020/08/15/us/post-office-vote-by-mail.html (last updated Aug 18, 2020 ); see also
Cleveland, Ohio among states warned by U.S. Postal Service that mail-voting deadlines could disenfranchise voters, 
https://www.cleveland.com/open/2020/08/ohio-among-states-warned-by-us-postal-service-that-mail-deadlines-
could-disenfranchise-voters.html (published Aug. 14, 2020).
14 See Washington, 2020 U.S. Dist. LEXIS 171873, *15; See generally Jones, 2020 U.S. Dist. LEXIS 172430, *38.
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The burden that the Directive imposes on large counties is exhibited by the fact that 

Cuyahoga County attempted to create alternative ways to ease its burden.15 Id. at 132–33. While 

it may be said that the 7,903 registered voters in Noble County may find a single drop box location 

sufficient, the record demonstrates that the 858,041 registered voters in Cuyahoga County will 

likely not. Moreover, the undisputed facts surrounding the primary election on April 28, 2020 also 

reveals the burden that large counties face with a single drop box location: Hamilton board of 

election had 

“long lines of cars waiting on [the] highway late in the afternoon that day trying to 
get to that [single] drop box. There’s been lines extending as long as a mile out onto 
both directions of that four[-]lane highway. And that was with only roughly 
100,000 people voting by mail or absentee in the primary…. [m]y concern is that 
if we have that same kind of situation arise, particularly on Election Day on 
November 3, we could very well get to 7:30 with lines extending out onto that 
highway who knows how far. How do we mark the end of those lines and make 
sure that the people who are waiting in that line are able to deliver their ballot?”
“[w]e [] mark[ed] the end of the line. And at that point what we did was send teams 
of a Democrat and Republican out with basically plastic mail trays, and we 
collected the ballots from the drivers in those cars directly into those trays. The 
ballots never made it to the drop box.”

Id. at 149–53.

What occurred at the Hamilton board of elections during the April 28, 2020 primary 

election, and what will likely occur in Cuyahoga County on November 3 based on Dr. Daniel 

Chatman’s testimony, cannot be termed a mere inconvenience, especially during these times. 

Adams & Boyle, P.C., 956 F.3d at 925 (“we are not living in normal times; we are living in 

pandemic times.”). Allowing voters to deliver their ballots down the street will not likely cure the 

problem. The Directive deprives a significant number of Ohio voters of ready access to a drop box

and creates a strong likelihood of disenfranchisement. As stated in United States v. Mosley, 238 

15 Cleveland, Ohio Secretary of State Frank LaRose blocks Cuyahoga County elections plan offering ballot drop-off 
sites at libraries, https://www.cleveland.com/open/2020/09/ohio-secretary-of-state-frank-larose-blocks-cuyahoga-
county-elections-plan-offering-ballot-drop-off-sites-at-libraries.html (published Sept 14, 2020).
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U.S. 383, 386 (1915), “the right to have one’s vote counted” has the same dignity as “the right to 

put a ballot in a box.”

Although it is impossible to know how many people may lose their right to vote because 

of the Directive, the question is whether the Directive imposes a burden on the fundamental right 

to vote. Accordingly, after reviewing the briefs and testimony in the record, the Court holds that 

the Directive significantly burdens the right to vote, and, ultimately, may have the effect of 

deterring many people from voting or forcing them to risk their health by voting in-person. 

Based on the above reasons, the Court finds that the combination of the Directive limiting 

counties to a single drop box location and the disproportionate effect it has on people of color 

living in larger counties and cities imposes a significant burden on Plaintiffs’ fundamental right to 

vote, and so intermediate scrutiny applies. Accordingly, this Court must now balance the burden 

imposed against the state interest the Secretary contends are served by the Directive.

ii. Anderson-Burdick step two – Whether the State’s Justification 
Outweighs the Burden

Turning to the Defendant’s justifications, Secretary LaRose asserts two justifications for 

restricting counties to one drop box location in its Directive: 1) giving each voter the same 

opportunity to securely cast a ballot; and 2) the risk of fraud posed by multiple drop boxes.

The Court is unpersuaded by the Secretary’s first justification for multiple reasons. 

Secretary LaRose contends that the Directive is necessary to ensure that all Ohioans have the same 

opportunity to securely cast their votes in drop boxes. See Doc #: 31 at 13. The problem with this 

rationale is that all counties are not equal in population or in geographic size. Giving all voters an 

equal opportunity would require multiple drop boxes in heavily populated counties to account for 

their population. The federal guidelines in fact call for one drop box for every 15,000–20,000
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voters.16 The Secretary offers the rationale that the prohibition promotes uniformity. See Doc #: 83

at 332. However, uniformity without a valid underlying reason for the chosen rule is not a 

justification. See Obama for Am., 697 F.3d at 442. While voters have no right to a drop box, 

“[h]aving once granted the right to vote on equal terms, the State may not, by later arbitrary and 

disparate treatment, value one person’s vote over that of another.” Id. at 428 (other citations 

omitted).

Also, there is no evidence in the record that suggests that multiple drop boxes cannot be as 

secure as the single drop box required at each board of elections. Any drop box location can be 

monitored 24/7, and the boards can use the same bi-partisan protocol currently in place for the 

drop box at the board. By placing any additional drop boxes on public property, no board would 

need to address the leasing issues that Deputy Assistant Secretary Amanda Grandjean cited in her 

testimony. See Doc #: 83 at 348–49.

It is even easier to reject the Secretary’s second justification. No evidence was introduced 

at the hearing to support the conclusory reference to fraud in the Secretary’s brief. See Doc #: 31 

at 14.

The Secretary’s justifications for the Directive are further undercut by his own recent 

public statements that his preference was for multiple drop boxes, assuming they were permitted 

under the law or ordered by a court. Specifically, in late August, the Secretary stated “I think it 

would be a great thing if we could if the state legislature were to authorize it, or a judge’s order. I 

would be happy to see more drop boxes in more places throughout the state. As long as it had the 

16 U.S. Election Assistance Commission, 
https://www.eac.gov/sites/default/files/electionofficials/vbm/Ballot_Drop_Box.pdf.
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bipartisan support of those boards of elections, and as long as those drop boxes were secure and 

under video surveillance.”17 The Secretary said nothing about uniformity, security, or fraud.

As the Court has noted above, under Anderson/Burdick, the Secretary must show a state 

interest in prohibiting off-site drop boxes sufficient to counterbalance the burden the Directive

imposes upon voting rights. Applying intermediate scrutiny, it is not even a close question. In fact, 

the Secretary has not produced sufficient evidence to support the Directive even under rational 

basis analysis. Accordingly, the Court finds that Plaintiffs are likely to succeed on their claims that 

the Directive violates their rights under the First and Fourteenth Amendments to the United States 

Constitution pursuant to Anderson/Burdick.18

2. Likelihood That Plaintiff Will Suffer Irreparable Harm Absent 
Injunctive Relief

The Court must evaluate whether Plaintiffs will suffer irreparable harm in the absence of 

injunctive relief. The record reflects that, absent injunctive relief, registered voters who reside in 

larger counties will be forced to spend an unreasonable amount of time traveling to a single drop 

box location at the board – ultimately 1) leading voters to forgo their fundamental right to vote or

2) substantially burdening voters with long commutes and long lines leading to a form of voter 

suppression. Voting began on October 6, and absent injunctive relief, registered voters will be 

deprived of a fair election.

17 21 WFMJ, Secretary of state answers questions about more secure ballot drop boxes, 
https://www.wfmj.com/story/42564719/secretary-of-state-answers-questions-about-more-secure-ballot-drop-boxes-
warren-oh (published Aug. 30, 2020).  
18 Plaintiffs also challenge the Directive under the Equal Protection Clause of the Fourteenth Amendment pursuant to 
Bush v. Gore, 531 U.S. 98 (2000). However, the Court finds that Bush v. Gore does not apply. In Bush v. Gore, the 
Supreme Court concluded that the “intent of the voter” standard for determining what was a legal vote was being 
implemented differently by different counties in Florida with respect to the same presidential election. Bush v. Gore, 
531 U.S. at 105–07. Unlike in Bush v. Gore, there are no inter-jurisdictional differences in how the standards in the 
Directive are implemented. The Directive requires each county to maintain a single drop box at the board office, to 
monitor drop boxes 24/7, and to have at least one Republican and one Democratic member of the board or broad staff 
together retrieve the drop box’s contents at least once daily.
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It is well established in the Sixth Circuit that when constitutional rights are threatened or 

impaired, irreparable injury is presumed. See Obama for Am., 697 F.3d at 436 (other citations 

omitted). As stated above, the Court finds that Plaintiffs’ constitutional rights under the First and 

Fourteenth Amendments are threatened. Therefore, Plaintiffs will suffer irreparable injury in the 

absence of preliminary injunctive relief.

3. Harm to Third Parties

The Secretary contended that granting a preliminary injunction at this stage may result in 

voter confusion. At the September 23, 2020 hearing, the Secretary’s counsel testified that there are 

several cities, including Columbus and Cincinnati, which are in more than one county (“straddled 

counties”). See Doc # 83 at 56–57. Specifically, the Secretary’s Counsel stated that, due to 

straddled counties, some city voters could mistakenly place their ballot in the wrong county’s off-

site drop box if additional drop boxes are installed near county borders. Id. However, this is not a

serious concern. First, no board is likely to put a ballot box near a county border. Second, there is 

no evidence in the record that this would cause any confusion or return of ballots to an incorrect 

location. Third, while there are no directives in place to cover what happens to ballots that are 

placed in the wrong drop box, several board witnesses stated, boards as a routine practice simply 

deliver the ballot to the correct county. Id. at 130–31, 203–04. Thus, so long as this occurred before 

the polls close on election day, the ballot would be counted. 

As voting is just beginning, any board that wants to use off-site drop boxes for off-site 

ballot delivery has time to use print, electronic, and social media to get this information to the 

public. As Cuyahoga County board member Inajo Chappell testified, the boards are fully capable 

of disseminating information to registered voters as they utilize several platforms such as social 

media and their list server to communicate with registered voters in their respective communities.
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Id. at 243–44. Accordingly, the Court finds that there will be no harm to the boards or residents if 

the Court grants Plaintiffs’ preliminary injunction.

4. Whether the Public Interest Would Be Served By Issuance Of The 
Injunction

“While states have a strong interest in their ability to enforce state election law 

requirements, Hunter v. Hamilton Cnty. Bd. of Elections, 635 F.3d 219, 244 (6th Cir. 2011), the 

public has a ‘strong interest in exercising the ‘fundamental political right’ to vote.” Purcell, 549 

U.S. at 4 (quoting Dunn, 405 U.S. at 336). 

The Secretary asserts that the public interest factors do not favor altering the election 

process in weeks leading up to an election. In stating its position, the Secretary relies heavily on 

Purcell v. Gonzalez, but to no avail. In Purcell v. Gonzalez, the Supreme Court vacated an 

injunction preventing Arizona’s voter identification laws from taking effect. Purcell, 549 U.S. at 

6. However, this case is distinguishable and does not apply to the facts present in this instant case. 

In Purcell v. Gonzalez, after delaying for three months, the district court denied plaintiff’s request 

for a preliminary injunction, without issuing findings of fact or conclusions of law. Id. The 

plaintiffs appealed the denial, and a briefing schedule was set that concluded on November 21, 

two weeks after the upcoming November 7 election. Id. The Ninth Circuit then issued a four-

sentence order enjoying Arizona’s voter identification law – creating a conflicting order with the 

district court. The Supreme Court vacated the Ninth Circuit order and found that “[c]ourt orders 

affecting elections, especially conflicting orders, can themselves result in voter confusion and 

consequent incentive to remain away from the polls.” Id. at 4–5. In doing so, the Supreme Court 

expressed the necessity for the court of appeals to give deference to the discretion of the district 

court. Id. at 5.
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In the instant case, granting Plaintiffs’ preliminary injunction would not disrupt the State’s 

election process – rather, it would end the disruption and litigation around the use of multiple drop 

boxes locations. It is clear from the record that at least one county board, Cuyahoga, was discussing 

installing multiple drop boxes locations, prior to the Directive. As an alternative, the board voted 

4-0 to place staff at several public libraries to receive ballots, but the Secretary has prevented them 

from doing so. Consequently, granting an injunction would permit other boards to consider 

implementing off-site delivery. Obama for Am., 697 F.3d at 436–37 (“[t]he public interest 

therefore favors permitting as many qualified voters to vote as possible.”). Providing accessibility 

to voting by providing more than one drop box location will enhance “[c]onfidence in the integrity 

of our electoral processes [, which] is essential to the functioning of our participatory democracy.”

Purcell, 549 U.S. at 4. 

V. Conclusion

Accordingly, the Plaintiffs’ Motion for Reconsideration, Doc #: 89, is GRANTED. The 

Court re-opens the case, and the Plaintiffs’ Motion for Preliminary Injunction, Doc #: 13, is 

GRANTED. The Secretary is enjoined from enforcing that portion of Directive 2020-16 that 

prohibits a county board of elections from installing a secure drop box at a location other than the 

board of elections office, and the Secretary is also enjoined from prohibiting a board from 

deploying its staff for off-site ballot delivery. Any board that votes to allow off-site drop boxes 

and/or ballot collection should adhere to the safety and security procedures prescribed by the 

Secretary in Section II of Directive 2020-22.

During the September 23–24 hearing, the Secretary requested that, if the Court granted a

preliminary injunction, the Court should stay the injunction pending an appeal. The Court will not 

issue a stay. As stated above, we are in the middle of the worst pandemic in a century coupled with 
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reasonable concern over the ability of the U.S. Postal Service to handle what will undoubtedly be

the largest number of absentee voters in Ohio’s history. The Secretary has not advanced any 

legitimate reason to prohibit a county board of elections from utilizing off-site drop boxes and/or 

off-site delivery of ballots to staff. Voting began October 6, the Cuyahoga County board voted to 

begin collecting ballots at public libraries on October 13, other county boards may now vote to 

implement plans for off-site collection, and it is time for this litigation to end. 

IT IS SO ORDERED.

/s/ Dan Aaron Polster_October 8, 2020_
DAN AARON POLSTER
UNITED STATES DISTRICT JUDGE
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