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On August 21, 2020, over the objection of Intervenors, this Court approved a 

Consent Decree (ECF No. 95-1) and found it to be “fair, adequate, and reasonable 

and, further, it is not the product of collusion, illegal, or against the public interest.”  

See Memorandum Opinion at 28.  Time has shown that this Consent Decree has 

been anything but fair to the voters of Virginia because of the failure of Attorney 

General Mark Herring, the State Board of Elections, and Christopher Piper, 

Commissioner of the Virginia Department of Elections (“Defendants”), to follow 

through on their obligations under that Consent Decree.  Specifically, Defendants 

were to 1) issue guidance to city and county election officials that they were 

required to count absentee ballots missing a witness signature requirement; and 2) 

issue updated instructions to inform voters, or have city and county elections 

officials inform voters, that the witness signature requirement was no longer 

necessary.  In addition, Defendant Commissioner of Elections Christopher Piper 

was supposed to have taken additional, reasonable steps to inform the public that 

the witness signature requirement would not be enforced.  Defendants failed on all 

three counts.  Although Intervenors opposed the relief granted by the Consent 

Decree on a number of grounds, the failure of Defendants now directly harms 

members of the Republican Party of Virginia and subjects members from different 

areas of the Commonwealth to different rules.   

This failure to perform the actions required by the Consent Decree, as 

detailed in a recent article in the Washington Post, is sowing confusion, harming 
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members of the Republican Party of Virginia, and disenfranchising voters.1  As the 

Vice President of the League of Women Voters of Virginia made clear after receiving 

her absentee ballot and the accompanying instructions that indicated a witness 

signature was still necessary on the absentee ballot, “‘Why did we file a lawsuit?’ 

she asked. ‘I was seeing orange when I got mine. I literally stood in the middle of 

the living room and screamed, ‘I don’t believe this!’”2  The Defendants should be 

held in Contempt.   

For reasons more fully explained in Intervenor Republican Party of Virginia, 

Inc.’s Memorandum in Support of Motion for Order to Show Cause Why Defendants 

Should Not be Held in Contempt, the Court should: 

1) Grant Intervenor’s Motion; 

2) Hold Defendants the State Board of Elections and Christopher Piper in 

Contempt of the Consent Decree; 

3) Hold Attorney General Mark Herring in Contempt of the Consent Decree; 

4) Require the Virginia Department of Election to update its website within 

24 hours of the issuance of this Order by placing a prominent notice that a 

witness signature is not required on absentee ballots; 

 
1 See Patricia Sullivan, Witnesses Aren’t Needed for Absentee Voting in Virginia.  But the 

Instructions Sometimes Say Otherwise, Washington Post, available at:  

https://www.washingtonpost.com/local/virginia-politics/virginia-absentee-ballot-instructions-

confusing/2020/09/23/4ec4dfa8-fd1b-11ea-9ceb-061d646d9c67_story.html 
2 See id.   
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5) Require the Virginia Department of Elections to use social media to advise 

members of the public of the removal of the witness signature 

requirement; 

6) Require the Virginia Department of Elections to issue clear guidance to all 

city and county election officials regarding the witness signature 

requirement. 

7) Grant such additional relief as justice may require.   
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CERTIFICATE OF SERVICE 

 

I certify that on September 25, 2020, the foregoing was filed on the Court’s 

electronic case filing system. Notice of the filing was generated by the Court’s 

electronic system. Copies of the filing are available on that system. 

/s/ Christopher M. Marston                    

Christopher M. Marston (VSB No. 65703) 
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