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CIRCUIT RULE 27-3 COUNTER-STATEMENT!'
In response to Plaintiffs-Appellants’ (“Plaintiffs”) Circuit Rule 27-3
Certificate, the Arizona Secretary of State (“Secretary”) provides the following
information.

(i)  Attorney Information

On July 13, 2020, the district court granted the motion to withdraw filed by
attorneys Mary R. O’Grady, Kimberly 1. Friday, and Emma J. Cone-Roddy of
Osborn Maledon, P.A., as co-counsel for the Secretary. ECF No. 83.

(i) The Facts Do Not Support Plaintiffs’ Assertion that an
Emergency Exists

The district court denied Plaintiffs’ request for “the Court to issue an
emergency injunction that bars [the Secretary] from utilizing the forty-year-old

Ballot Order Statute[,]” A.R.S. § 16-502(E), pending their appeal. Exhibit (“Ex.”)

! Circuit Rule 27-3 requires the movant to make certain statements regarding the
“existence and nature of the claimed emergency” and an explanation of why the
movant failed to file the motion earlier. Plaintiffs essentially argue their case in
their nine-page Certificate, which is replete with case law and alleged facts that the
Secretary contested in the district court. See Doc. 2-1 at i-iv. The Secretary
includes this counter-statement to respond to the assertions in Plaintiffs” Rule 27-3
Certificate in defending the constitutionality of Arizona’s Ballot Order Statute. To
avoid repeating information that the Secretary does not dispute, she includes only
sections in which the Plaintiffs included significant argument or an incomplete
citation to the record below.
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1 at 0001; see also Ex. 2 (legislative history of Ballot Order Statute).> Plaintiffs
will not suffer irreparable harm if the injunction pending appeal is not granted and
there is not an “emergency” that entitles Plaintiffs to a mandatory injunction “to
alter the status quo.” Ex. 1 at 0003-0004.

Critically, none of the Plaintiffs in this lawsuit are candidates. They are
various groups and individuals who support Democratic candidates and lack
Article III standing to sue, let alone obtain injunctive relief. Plaintiffs claim that
Arizona’s Ballot Order Statute enacted in 1979—which provides county election
officials with a neutral, efficient, and logical manner to determine the order of
candidates’ names on a general election ballot—is unconstitutional because it
allegedly favors Republicans. See Doc. 2-1 at 4-5. The district court held that this
is a nonjusticiable political claim because it is premised on a psychological
phenomenon that occurs in some contexts (“primacy effect”). Plaintiffs claim the
primacy effect gives the first-listed candidate “a meaningful electoral advantage

merely because they are listed first.”® Doc. 2-1 at 5.

2 The Secretary’s attached Exhibits 1-5 are part of the record below. For ease of
reference, citations herein correspond to the bates stamp numbers on the bottom
right corner of the exhibits. When citing to Plaintiffs’ motion and exhibits, the
Secretary cites to the ECF page numbers on the top right corner.

3 Plaintiffs interchangeably refer to “primacy effect,” “position bias,” or “primacy
effect.” For consistency, the Secretary uses the term “primacy effect.”

1
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Plaintiffs did not produce any reliable evidence in the district court to
support their claim that a primacy effect exists, much less has a meaningful impact,
on general elections in Arizona. Plaintiffs’ emergency motion broadly alleges that
“political scientists who study the primacy effect in the context of elections ...
have confirmed [that] ballot order matters, and Arizona is no exception.” Doc. 2-1
at 5. But, Plaintiffs’ “evidence” consisted of opportunistically-designed statistical
models, and analysis that Plaintiffs’ own experts admitted was unreliable and
incomplete.

For example, Plaintiffs’ primary expert, Dr. Jonathan Rodden conducted a
statistical analysis to determine whether a primacy effect exists in Arizona’s
general elections. See Ex. B at 0194. He testified that:

e his use of county-level data to determine existence of primacy
effect for district-level races “definitely introduces measurement
error[,]” explaining, “[i]f I try to measure something and I measure
it in completely the wrong way, then the coefficient on that
variable will not be reliable” (emphasis added), Ex. 4 at 0172;

e “there is measurement error” in Dr. Rodden’s regression analysis,
which Dr. Rodden created by inputting inaccurate data for

demographic and party registration control variables, id. at 0183-
0189;

e he made a separate coding error “mistake”, id. at 0197-98;

e he is aware that the percentage of voters in Arizona registered as
Independent or third-party voters “is a substantial share[,]” yet he
“did not enter that into the regression” because he “wouldn’t have
a hypothesis about how that would help [him] explain Republican
or Democratic vote share”, id. at 0175; and

111
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e he understands that a “substantial” portion of voters in Arizona
vote by mail, but he did not examine whether primacy effect exists
or is smaller when mail-in ballots are used, and could not opine
one way or another, id. at 0204-0205.

Plaintiffs’ other expert, Dr. Jon Krosnick, did not study Arizona elections,
and none of the studies he reviewed have ever analyzed whether a primacy effect
occurs in Arizona’s elections. Ex. 5 at 0271, 0281. Some studies of other states’
elections actually found no primacy effect exists. ld. at 0276-0278. And Dr.
Krosnick testified that “all other things held constant across races, ... adding the
partisan affiliations of the candidates next to their names on the ballot does weaken
the size of primacy effects.” 1d. at 0282.

Moreover, the Secretary’s expert Sean Trende, who reviewed Dr. Rodden’s
analysis and data, opined that the data “do not suggest a strong relationship
between ballot order and vote share” in Arizona’s general elections. Ex. 3 at 0047.
Mr. Trende wrote in his report, and later testified at the evidentiary hearing, about
numerous flaws in Dr. Rodden’s methodology. See id. at 0047-0078; Ex. 5 at
0287-0343. Mr. Trende further opined:

Dr. Krosnick’s literature review is largely accurate, but it lumps

diverse studies together, including studies using methods he has

previously discounted; studies focusing on down-ballot races; and
studies of states with an election framework different from Arizona’s.

... Even when I incorporate a strong prior belief of a large effect into

my analysis of the Arizona data, I conclude that the effect is much

smaller than the Rodden Report claims and that we are not justified in
claiming that it is greater than zero.

v
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Ex. 3 at 0077.*

Accordingly, the record does not support Plaintiffs’ allegation that a primacy
effect exists in Arizona’s general elections and that this warrants a court order to
enjoin enforcement of the Ballot Order Statute pending appeal. What Plaintiffs
describe as an emergency is simply the operation of a forty-year-old law,
implemented as a neutral, bipartisan reform to create a logical ballot order
framework. See Ex. D at 288 n.1 (explaining that the Ballot Order Statute “was
enacted in 1979 as part of a comprehensive elections code agreed to by the Arizona
Democratic and Republican parties and the County Recorders Association” and
that the law has been modified with the help of all of Arizona’s county recorders)
(citing legislative history). As the district court noted, “Democratic candidates
appeared first on the ballots in every race in all 15 counties statewide” in 1984,
1986, 2008, and 2010 due to the Ballot Order Statute. Id. at 288 n.2. “These four

elections are the only instances where a single party’s candidates were listed first

4+ See Ex. 3 at 0042-0047 (summarizing Mr. Trende’s expert credentials). To the
extent Plaintiffs may challenge Mr. Trende’s qualifications in their reply (as they
did in the district court), such arguments would be misplaced for two reasons.
First, Mr. Trende has an advanced degree in applied statistics and every court to
have considered the issue has found Mr. Trende to be qualified to testify on the
statistical analysis of elections. See ECF No. 40 (discussing Mr. Trende’s
extensive qualifications and collecting cases). Second, it is well-established that
the standards by which a court examines evidence are relaxed at the preliminary
injunction stage. See Univ. of Texas v. Camenisch, 451 U.S. 390, 395 (1981)
(noting preliminary injunction proceedings involve “procedures that are less formal
and evidence that is less complete than in a trial on the merits”).
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on all ballots statewide since the Statute was enacted.” Id.; see also Ex. B at 202
(Figure 1 of Dr. Rodden’s report showing cross-county and time-series variation in
ballot order in Arizona’s general elections from 1980 to 2018).

Presumably, Plaintiffs believe there to be an emergency now because in this
upcoming election, “over 80 percent of the state’s general election ballots™ will list
candidates from the Republican Party rather than Plaintiffs’ party first. Doc. 2-1 at
5. The nature of the professed emergency underscores the political—not
constitutional—core of this grievance. Indeed, the district court dismissed this
lawsuit on two “independent ground[s,]” holding that (1) all Plaintiffs lack Article
IIT standing; and (2) “even if a single Plaintiff had established standing ... the
relief sought amounts to a nonjusticiable political question that the Court is unable
to redress” under the Supreme Court’s reasoning in Rucho v. Common Cause, 139
S. Ct. 2484 (2019). Ex. D at 307-11.

Plaintiffs nonetheless urge that the Ballot Order Statute is unconstitutional
and presents an emergency because of the Arizona Supreme Court’s holding
regarding ballot order in primary elections based on the state constitution in
Kautenburger v. Jackson, 85 Ariz. 128, 131 (1958). Doc. 2-1 at 5. But
Kautenburger undermines Plaintiffs’ assertion that there is an emergency and is
ultimately inapplicable for several reasons. First, Kautenburger was decided in

1958, more than half a century ago. If Kautenburger has the effect that Plaintiffs

vi
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claim—establishing that there is a “meaningful electoral advantage [for candidates]
merely because they are listed first,” Doc. 2-1 at 5—then Plaintiffs’ urgency comes
sixty years too late. Second, Kautenburger involved a low-level office, in a
primary election, where paper ballots used name-rotation but voting machines did
not. 85 Ariz. at 129-30. Instead of rotation, voting machines listed candidates by
alphabetical order. Id. The Arizona Supreme Court held that using rotation on one
type of ballot and not another in the same election violated the equal protection
provisions of the Arizona Constitution by treating similarly-situated candidates
differently, depending on the manner used to vote. Id. at 131. It is no surprise that
in that situation, and where voters are deprived of other visual cues like party
affiliation to guide their behavior (which are present here, see Ex. D at 288), that
the Arizona Supreme Court affirmed the trial court’s order overturning the ballot
order employed on voting machines.

Third, the ballot order statute struck by the Kautenburger court as
unconstitutional is akin to the lottery name-ordering remedy that Plaintiffs request
here. See Doc. 2-1 at 6 n.1. Plaintiffs’ request for a lottery method to choose the
candidate who is entitled to first position on a ballot across an entire county (or the
entire state) is reminiscent of the “disadvantage” faced by the Kautenburger
plaintiff who prevailed because his name “would never appear first on the machine

ballot.” See id. at 130. Kautenburger does not help Plaintiffs demonstrate that

Vil
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continued operation of the Ballot Order Statute—which already achieves rotation
of candidates’ names within each political party, see A.R.S. § 16-502(H)—
presents any emergency to justify enjoining enforcement of the Ballot Order
Statute.

The district court correctly granted the Secretary’s Motion to Dismiss
without reaching any decision on Plaintiffs’ motion for preliminary injunction. Ex.
D at 311; Ex. 1 at 0003. The court considered the record, including testimony
spanning two days and hours of oral argument. Ex. D at 287; see also Ex. 4 and 5.
As discussed below, the district court applied the correct legal standard to the
question of Article III standing, and then grappled directly with each Plaintiff’s
theory of standing. Ultimately, however—Ilike the Eleventh Circuit in Jacobson v.
Fla. Sec’y of State, 957 F.3d 1193 (11th Cir. 2020) and the district court in Miller
v. Hughs, No. 1:19-CV-1071-LY (W.D. Tex. July 10, 2020)—the court below held
that Plaintiffs failed to adequately allege an injury in fact. See Ex. D at 298-99,
303 (reasoning, inter alia, that Plaintiffs’ allegation that the Ballot Order Statute
burdens them “because a number of other voters’ choices in the ballot box are
irrational because they select the first name listed regardless of who it is” is not “a

burden on them personally that is not common to all voters™) (citing Gill v.

Whitford, 138 S. Ct. 1916 (2018)); Jacobson, 957 F.3d at 1206 (holding

9 Cey

organizational plaintiffs’ “interest in [their] preferred candidates winning as many

viil
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elections as possible” is a “‘generalized partisan preference[]’ that federal courts
are ‘not responsible for vindicating,” no less than when individual voters assert an
interest in their preferred candidates winning elections™) > (quoting Gill, 138 S. Ct.
at 1933); Miller, No. 1:19-CV-1071-LY, at 9 (“Miller’s allegation of dilution of
votes likewise fails to establish an injury-in-fact because it is based upon ‘group
political interests, not individual legal rights’”) (quoting Gill, 138 S. Ct. at 1933).
The district court’s well-reasoned order granting the Secretary’s Motion to
Dismiss, Ex. D, and subsequent order denying Plaintiffs’ Emergency Motion for
Injunction Pending Appeal, Ex. 1, are entitled to deference. An injunction should
not enter here unless it is clear that the district court abused its discretion because
the trial court is “best and most conveniently able to exercise the nice discretion
needed” to decide whether to grant a request for an injunction pending appeal.
Cumberland Tel. Co. v. Pub. Serv. Comm., 260 U.S. 212, 219 (1922); see also
Rhoades v. Reinke, 671 F.3d 856, 859 (9th Cir. 2011) (“We review the district

court’s denial of Rhoades’s emergency motion for preliminary injunction ... for

> Plaintiffs inaccurately assert in Jacobson that the Eleventh Circuit reversed the
district court’s decision “on other grounds.” Doc. 2-1 at 7-8. In Jacobson, the
district court granted injunctive relief to voters and organizational plaintiffs that
challenged Florida’s ballot order statute. See Jacobson, 957 F.3d at 1197-98. But
the Eleventh Circuit held, “[bJecause the voters and organizations lack standing,
we vacate and remand with instructions to dismiss for lack of justiciability.” Id. at
1198. And if that holding were not clear enough, the Eleventh Circuit stated that
the district court “erred by reaching the merits and entering an injunction against
nonparties whom it had no authority to enjoin.” Id. at 1212.

1X
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abuse of discretion.”); S.W. Voter Registration Educ. Project v. Shelley, 344 F.3d
914, 918 (9th Cir. 2003) (en banc) (“We review the district court’s decision to
grant or deny a preliminary injunction for abuse of discretion ... “[o]ur review is
limited and deferential.”). Here, the district court acted well within its discretion
when it denied Plaintiffs the extraordinary and disfavored relief of a mandatory
injunction pending appeal.

(ili) Had the Case Been Filed Earlier, the Parties and the Court Would

Not Be Confronted with the Need to “Steamroll Through Delicate
Legal Issues”

Litigation delay in election cases prejudices the administration of justice by
“compelling the court to steamroll through ... delicate legal issues,” Lubin v.
Thomas, 213 Ariz. 496, 497-98 ¢ 10 (2006) (quotation marks and citations
omitted), to the prejudice of the courts, candidates, election officials, and voters.
Sotomayor v. Burns, 199 Ariz. 81, 83 4 9 (2000). Plaintiffs claim that they
diligently pursued their claims because they filed “over a year before the
November 2020 election,” amending their complaint two weeks after their initial
filing and waiting a total of 17 days after filing the first complaint to seek a
preliminary injunction, which included hundreds of pages of expert reports. Doc.
2-1 at 9. The Secretary had approximately forty-five days to secure an expert

witness, provide him Plaintiffs’ data, and craft a response to Plaintiffs’ expansive

production on the eve of Thanksgiving. Briefing on Plaintiffs’ preliminary



Case: 20-16301, 07/17/2020, 1D: 11757398, DktEntry: 7-1, Page 12 of 43

injunction motion and the Secretary’s Motion to Dismiss was completed in
February 2020, evidence taken on March 4 and 5, and the oral argument concluded
by March 10. Id. at 10. The court’s order dismissing Plaintiffs’ case was entered
on June 25, 2020. Ex. D.

Simply put, Plaintiffs could have appealed sooner. Plaintiffs waited eight
calendar days to file their Notice of Appeal, ECF No. 75, and another three
calendar days to file their Emergency Motion for an Injunction Pending Appeal,
ECF No. 77. In their Emergency Motion, Plaintiffs argued that a response from
the Secretary was unnecessary because “the questions at issue are effectively the
same as what the parties have briefed and argued before in the preliminary
injunction proceedings.” ECF No. 77 at 2 n.1. If Plaintiffs believed that the issues
were so similar that a response from the Secretary was not necessary, then
Plaintiffs should have been able to file their emergency motion more quickly, or at
least file a Notice of Appeal within a day or two of the district court’s order.
Instead, Plaintiffs waited 11 calendar days to request an injunction pending appeal
from the district court, then sought an order summarily denying their request to
jump directly to this Court. Indeed, Plaintiffs warned that they would seek relief
from this Court “by 4 p.m. on Friday, July 10,” ECF No. 77 at 2 n.1, presumably

whether the district court had ruled or not.

X1



Case: 20-16301, 07/17/2020, 1D: 11757398, DktEntry: 7-1, Page 13 of 43

The district court called Plaintiffs’ demand for a summary denial, without
providing the Secretary any opportunity to respond, “unreasonabl[e].” Ex. 1 at
0001. Not only could Plaintiffs have filed sooner based on their own admission
that their emergency motion for an injunction pending appeal was largely based on
the same arguments that had already been fully briefed, they delayed seeking the
injunction pending appeal. For this reason alone, Plaintiffs’ motion should be
denied. See Earth Island Inst. v. Carlton, 626 F.3d 462, 475 (9th Cir. 2010) (“An
injunction is a matter of equitable discretion. The assignment of weight to
particular harms is a matter for district courts to decide. The record here shows
that the district court balanced all of the competing interests at stake.”).

(v)  Although Plaintiffs Sought an Injunction Pending Appeal in the
District Court, It Was a Perfunctory Request

Despite their 11-day delay, Plaintiffs demanded in the district court that “the
Court summarily deny the motion without awaiting a response from [the Secretary]
or other further briefing or argument, so that Plaintiffs may seek the same relief
from the Court of Appeals.” ECF No. 77 at 1. Plaintiffs then contended that the
Secretary’s reasonable request for a mere seven days to respond (but not Plaintiffs’
11-day delay in filing) would prejudice their ability to obtain relief. Id. at 1 n.1.

Furthermore, “Plaintiffs’ [Emergency] Motion seeks different relief than was
formerly sought.” Ex. 1 at 0004. Plaintiffs initially, clearly sought “a non-

discriminatory name rotation system that gives similarly-situated major-party

X1
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candidates an equal opportunity to be placed first on the ballot.” Id. (citing ECF
No. 14 at 21) (emphasis added). Plaintiffs now seek a lottery system or rotation of
all candidates’ names instead of the longstanding name-ordering procedure that
will be used “for the twentieth time this year.” Ex. 1 at 0004. The district court
denied Plaintiffs’ attempt to obtain “the extraordinary relief of halting the
operation of a forty-year-old state voting statute through improper procedural
means, all while requesting different relief than previously sought.” Id. Thus,
while Plaintiffs did seek an injunction pending appeal in the district court, the
relief they requested in their emergency motion for an injunction pending appeal
was a very different injunction than the injunction on which the district court took
briefing, evidence, and oral argument in March.®

I declare under penalty of perjury that the foregoing is true and correct and
based upon my personal knowledge.

Executed in Phoenix, Arizona on July 17, 2020.

By: s/ Kara Karlson
Counsel for Arizona Secretary
of State Katie Hobbs

6 Plaintiffs insist that the district court’s order noting that Plaintiffs are requesting
“different relief than was formerly sought” is “not accurate.” Doc. 2-1 at 6 n.1.
But the record speaks for itself. Even at the conclusion of the preliminary
injunction hearing, Plaintiffs’ counsel maintained that the “permanent remedy”
Plaintiffs sought was for the names of only “major-party candidates” to be rotated,
stating that a lottery system or rotation of all candidates’ names would only be an
“interim remedy.” See ECF No. 64 at 275-77.

xiil
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I. Introduction

Plaintiffs are not entitled to the extraordinary relief they seek here: a
mandatory injunction to enjoin enforcement of Arizona’s Ballot Order Statute,
within months of the 2020 general election. As Plaintiffs recognize, Doc. 2-1 at
22, they must overcome both of the district court’s jurisdictional holdings that
Plaintiffs lack Article III standing and their claims are not justiciable. Then
Plaintiffs must demonstrate that they are likely to succeed on their claims that the
Ballot Order Statute is unconstitutional because of an alleged, but unsubstantiated,
“primacy effect.”. Plaintiffs request a judicial determination (based on flawed and
incomplete statistical evidence) that some “voters’ choices are less constitutionally
meaningful than the choices of other[s].” See Libertarian Party of Va. v. Alcorn,
826 F.3d 708, 718 (4th Cir. 2016) (affirming district court’s grant of motion to
dismiss challenge to ballot-order law for failure to state a claim). Finally, Plaintiffs
must show that the remaining injunction-pending-appeal factors favor them.

Plaintiffs cannot satisfy their heavy burden. They contend that “[e]very
court that has reached the merits in challenges analogous to this one has found
such statutes unconstitutional.” Doc. 2-1 at 22. But this ignores several courts that
have correctly declined to reach the merits of ballot-order statutes because such
complaints are merely general political grievances. See Jacobson v. Fla. Sec’y of

State, 957 F.3d 1193, 1206 (11th Cir. 2020) (holding organizational plaintiffs’
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“interest in [their] preferred candidates winning as many elections as possible” is a
“‘generalized partisan preference[]’ that federal courts are ‘not responsible for
vindicating””) (quoting Gill v. Whitford, 138 S. Ct. 1916, 1933 (2018)); Miller v.
Hughs, No. 1:19-CV-1071-LY, at 9 (W.D. Tex. July 10, 2020) (holding voter
plaintiff “fail[ed] to establish an injury-in-fact because it is based upon ‘group
political interests, not individual legal rights’”’) (citations omitted); see also Alcorn,
826 F.3d at 717 (“[M]ere ballot order denies neither the right to vote, nor the right
to appear on the ballot, nor the right to form or associate in a political
organization.”).

If Plaintiffs could show that any one of them have Article III standing, and
that their claims are constitutional and not political, Plaintiffs’ claims still depend
entirely on their ability to show that the primacy effect plays a meaningful role in
Arizona’s general elections. But Plaintiffs’ own experts’ testimony does not
support such a conclusion. And Plaintiffs cannot rely on general social science in
other contexts or cases from other jurisdictions to enjoin Arizona’s Ballot Order
Statute because “there is a factual dispute as to whether ballot position sways
voters, and if so, how much.” Green Party of Tenn. v. Hargett, 767 F.3d 533, 551
(6th Cir. 2014). Accordingly, this Court should deny Plaintiffs’ emergency motion

for injunction pending appeal.
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II. Background

A. Arizona’s Ballot Order Statute

Forty years ago, a bipartisan super-majority of Arizona legislators, in
agreement with the County Recorders Association, enacted the Ballot Order
Statute. See Ex. 2 at 0012 (Ariz. H.R. Comm. Min., H.B. 2028 (Mar. 5, 1979)) &
0017-0019 (Ariz. House J., 591, 641, 644-45 (Apr. 20, 1979) (H.B. 2028 passed
28-2 in the Senate and 40-11-9 in the House)). The statute provides that in each
general election, candidates’ names are organized by party affiliation “in
descending order according to the votes cast for governor for that county in the
most recent general election for the office of governor[.]” A.R.S. § 16-502(E).
The Ballot Order Statute also requires rotation of candidates’ names within each
political party. See A.R.S. § 16-502(H).

The Ballot Order Statute provides a neutral process that has remained
unchallenged for forty years. In 12 out of the 20 general elections since the Ballot
Order Statute was enacted, Democratic candidates have been listed first in the
majority of Arizona’s counties. See Ex. B at 202. Twice in the 1980’s and twice

in the 2000’s, Democratic candidates were listed first on ballots in all of Arizona’s

15 counties. Id. Republican candidates have never been listed first statewide. 1d.
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B.  The Present Litigation

Now that it appears Arizona is a politically-competitive state in a
presidential election year, Plaintiffs seek “emergency” relief to enjoin Arizona’s
40-year-old Ballot Order Statute. Plaintiffs filed their Complaint initiating this
action on November 1, 2019, and filed an Amended Complaint two weeks later.
ECF No. 1 & 15. Three days later, Plaintiffs filed a Motion for Preliminary
Injunction. ECF No. 14. The Secretary filed a Motion to Dismiss and a response
to the Motion for Preliminary Injunction in January 2020. ECF No. 26 & 29. The
matter was fully briefed by February 3, 2020. ECF No. 35. The district court held
a two-day evidentiary hearing and oral argument in early March. See Exs. 4 & 5.

Plaintiffs submitted expert reports from Dr. Jon Krosnick, Ex. A, and Dr.
Jonathan Rodden, Ex. B. The Secretary submitted an expert report from Sean
Trende, who explained that Dr. Rodden’s data “do not suggest a strong relationship
between ballot order and vote share” in Arizona’s general elections. Ex. 3 at 0047.
Dr. Rodden’s report contained material errors that undermine the validity of his
findings. See id. at 0047-0078 (discussing more appropriate variables for voter
behavior in a regression analysis, demonstrating no statistically significant primacy
effect in Arizona, and identifying other methodology errors); Ex. 5 at 0287-0343

(Mr. Trende’s testimony about numerous flaws in Dr. Rodden’s methodology).
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Indeed, Dr. Rodden conceded at the evidentiary hearing that his analysis: (1)
contained “measurement error,” which renders his results “unreliable”; (2) cannot
account for nearly one-third of Arizona’s electorate—i.e., over one million Arizona
voters who are registered as Independent or third-party;’ (3) cannot account for
approximately 80% of Arizonans who cast early ballots, see Democratic Nat’l
Comm. v. Reagan, 329 F. Supp. 3d 824, 825 (D. Ariz. 2018); and (4) can only
estimate an average primacy effect over the 40-year span of time that the statute
has been in existence. Ex. 4 at 0170, 0172, 0175, 0180, 0200, 0204-0205.

Primacy effect does not exist in every race for public office and can be
mitigated by certain factors such as greater voter awareness. Ex. A. Dr. Krosnick
conceded in his testimony that “none of the studies he reviewed analyzed the
existence of any primacy effect in Arizona” and that “listing the party affiliation of
the candidates on the ballot [which are included on Arizona’s ballots in general
elections, see A.R.S. § 16-502(E)], . . . reduces the size of the primacy effects.”
Ex. D at 310-11 n. 11 (quoting ECF No. 58 at 51, 62) (emphasis added); see also

Ex. 5 at 0247-0287 (Dr. Krosnick’s testimony). Mr. Trende opined, inter alia, that

7 See Arizona Voter Registration Statistics https://azsos.gov/elections/voter-
registration-historical-election-data (April 1, 2020) (last accessed on July 8, 2020).
This Court should take judicial notice of these statistics because they are publicly
available and not subject to reasonable dispute. See Fed. R. Evid. 201(b); Daniels-
Hall v. Nat’l Educ. Ass’n, 629 F.3d 992, 998-99 (9th Cir. 2010) (taking judicial
notice of official information posted on governmental website, the accuracy of
which was not factually challenged).
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“[i]n a state such as Arizona where at least 75% of votes are consistently cast as
early ballots, we might expect that effect to be even smaller to the point of being
negligible.” Ex. 3 at 0077.%

C. District Court’s Decision

In an order issued on June 25, 2020, the district court granted the Secretary’s
Motion to Dismiss Plaintiffs’ First Amended Complaint with prejudice. Ex. D.
Specifically, the district court held that (1) all Plaintiffs lack Article III standing to
challenge the Ballot Order Statute (id. at 294-307); and (2) even if the Plaintiffs
had established standing, Plaintiffs’ claims alleging that the Ballot Order Statute
operates unfairly to major-party candidates amount to a nonjusticiable political
question under Rucho v. Common Cause, 139 S. Ct. 2484 (2019). Ex. D at 307-11.
Either of these “independent ground[s],” id. at 311, provided the district court
sufficient basis to grant the Secretary’s Motion to Dismiss. The district court also
concluded the Ballot Order Statute does not present any meaningful burden on

Plaintiffs’ rights. 1d. at 310.

8 This figure is likely to increase given the current pandemic. Under Arizona law,
Arizonans who elect to vote by mail have up to twenty-seven days to return their
ballots. A.R.S. §§ 16-541 -542(A), (C).
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As noted above, Plaintiffs first sought an emergency injunction pending
appeal in the district court, albeit in a perfunctory and unreasonable fashion. The
district court denied Plaintiffs’ emergency motion. Ex. 1.

ITII. Plaintiffs Have Failed to Satisfy Their Heavy Burden that the Law and
the Facts Clearly Favor Them to Warrant a Mandatory Injunction

An injunction “is an extraordinary and drastic remedy, one that should not
be granted unless the movant, by a clear showing, carries the burden of
persuasion.” Mazurek v. Armstrong, 520 U.S. 968, 972 (1977) (quotation omitted).
To obtain an injunction pending appeal, Plaintiffs must demonstrate “that they are
likely to succeed on the merits, that they are likely to suffer irreparable harm in the
absence of preliminary relief, that the balance of equities tips in their favor, and
that an injunction is in the public interest.” South Bay United Pentecostal Church
v. Newsom, 959 F.3d 938, 939 (9th Cir. 2020) (citations omitted).

Moreover, because Plaintiffs seek a mandatory injunction to up-end a ballot
order process that has been used by elections officials for decades in exchange for
a ballot order that Plaintiffs believe would be more “fair,” Plaintiffs must meet a
higher standard. See Am. Freedom Defense Initiative v. King Cnty., 796 F.3d
1165, 1173 (9th Cir. 2015) (“Mandatory injunctions are particularly disfavored”
and will only be entered if “extreme or very serious damage will result”) (quotation
marks and citation omitted). Plaintiffs now ask this Court, without the benefit of

the full record and time for thoughtful consideration, for the “extraordinary relief
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of halting the operation of a forty-year-old state voting statute through improper
procedural means, all while requesting different relief than previously sought.”
Ex. 1 at 0004. Plaintiffs’ shifting positions weigh against granting their request.
See Republican Nat’l Comm. v. Democratic Nat’l Comm., 140 S. Ct. 1205, 1207
(2020) (“By changing the election rules so close to the election date and by
affording relief that the plaintiffs themselves did not ask for in their preliminary
injunction motions, the District Court contravened this Court’s precedents and
erred by ordering such relief.”). They have failed to meet their heavy burden.
A.  As the District Court Correctly Held, All Plaintiffs Lack Article
III Standing to Challenge the Ballot Order Statute, And
Therefore Lack Standing to Seek an Injunction
In a reasoned analysis, the district court correctly held that all the Plaintiffs
lack Article III standing. Ex. D at 294-307. Specifically, “the Voter Plaintiffs
have not alleged a concrete injury in fact, but rather a generalized political
grievance with the Ballot Order Statute and its alleged effects.” Id. at 300. And
the district court properly rejected Plaintiffs’ arguments that the Organizational
Plaintiffs “alleged sufficient facts to establish associational, organizational, or
competitive standing . . . .” ld. This ruling is consistent with this Court’s

precedent and the Eleventh Circuit’s opinion in Jacobson, which held that

individual voters and the same Democratic organizations that are the Plaintiffs here
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lack standing to challenge Florida’s ballot order law because “none of them proved
an injury in fact.” See 957 F.3d at 1198.

Plaintiffs unpersuasively argue the district court’s standing analysis was in
error. The Organizational Plaintiffs first argue that they have standing under a
“competitive standing” theory because the statute allegedly harms their “electoral
prospects.” Doc. 2-1 at 26-30. But in Townley v. Miller, 722 F.3d 1128, 1135 (9th
Cir. 2013), this Court described “[c]ompetitive standing [a]s the notion that ‘a
candidate or his political party has standing to challenge the inclusion of an

299

allegedly ineligible rival on the ballot . . Id. (citation omitted) (emphasis
added). That is not the type of claim that Plaintiffs raised here. The district court
correctly read Townley and declined to find that the Organizational Plaintiffs
satisfy competitive standing. Ex. D at 306-07 (discussing Townley, emphasizing
that “for competitive standing to apply, a plaintiff must allege that another
candidate has been impermissibly placed on the ballot,” and collecting cases).
Plaintiffs’ reliance on Owen v. Mulligan, 640 F.2d 1130, 1133 (9th Cir
1981), is also misplaced. See Doc. 2-1 at 26-29. The district court correctly
reasoned that Owen is distinguishable because “the ‘potential loss of an election’
was an injury-in-fact sufficient to give a candidate and Republican party officials

standing.” Ex. D at 306. As the district court aptly put it, Plaintiffs “fail to

recognize that the majority of the cases they cite to support their theories of injury
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involve candidates as plaintiffs who were alleging the personal harm of not getting
elected.” 1d. at 298 (collecting cases).

Plaintiffs also rely on the recent federal district court decision Pavek v.
Simon, No. 19-cv-3000, 2020 WL 3183249 (D. Minn. June 15, 2020). Doc. 2-1 at
26-29. Pavek appears to have sided with the now-vacated decision of a Florida
district court, Jacobson v. Lee, 411 F. Supp. 3d 1249 (N.D. Fla. 2019). See Pavek
at ¥*26-27. The Pavek court erred when it attempted to distinguish the Eleventh
Circuit’s standing analysis discussing organizational standing and associational
standing in Jacobson, 957 F.3d at 1204—07, from the case before it. See Pavek at
*12. Regarding the “competitive standing” discussion, the Pavek court noted that
“[t]he Eighth Circuit does not yet appear to have addressed this theory of
standing[,]” id. at*12, n.12, and although it cited several cases, Townley was not
among them. See id. at *12. The district court’s erroneous decision in Pavek does
not undermine the Eleventh Circuit’s sound reasoning in Jacobson or the district
court’s standing analysis.

Organizational Plaintiffs further argue that the Ballot Order Statute results in
a diversion of resources for purposes of an organizational standing theory. Doc. 2-
1 at 30-32. Not so. Their general allegations of expending resources on “Get Out
the Vote” assistance and voter persuasion efforts are insufficient to confer

organizational standing on the Organizational Plaintiffs. See Ex. D at 304

10
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(emphasizing Organizational Plaintiffs “do not put forth any evidence of resources
being diverted from other states to Arizona” and did not “offer witness testimony
on this element at the hearing”). See Havens Realty Corp. v. Coleman, 455 U.S.
363, 379 (1982) (“[A] setback to the organization’s abstract social interests” is
insufficient basis to find standing).

Next, Plaintiffs contend the district court erred in holding that DNC failed to
establish associational standing. Doc. 2-1 at 32-35. But the district court correctly
reasoned that “Plaintiff DNC has failed to identify its members and their specific
alleged injuries; thus, the Court is unable to determine whether ‘its members would
otherwise have standing to sue in their own right,” which is required for
associational standing.” Ex. D at 302 (quoting Hunt v. Washington State Apple
Advert. Comm’n, 432 U.S. 333, 343 (1977)). The district court explained that “the
DNC does not allege any specific harm as to those alleged seven unnamed
members, nor does it allege that any of the seven are candidates.” Ex. D at 302.

An organization’s failure to prove that its members “would otherwise have
standing to sue in their own right” is fatal to associational standing. See Jacobson,
957 F.3d at 1204 (rejecting associational standing for DNC where “it failed to
identify any of its members, much less one who will be injured by the ballot
statute” and even accepting as true that the Committee’s members “include

Democratic voters and candidates in Florida, the Committee still has not proved

11
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that one of those unidentified members will suffer an injury”). Given the district
court’s correct holding that all Plaintiffs failed to establish Article III standing,
Plaintiffs are not entitled to an injunction pending appeal. See Townley, 722 F.3d
at 1133 (movant must make “a clear showing of each element of standing”).

B.  As the District Court Correctly Held, Plaintiffs’ Claims Are Not
Justiciable

Plaintiffs also cannot overcome the district court’s correct holding that
Plaintiffs’ claims, and the relief sought, amount to a nonjusticiable political
question under the Supreme Court’s analysis in Rucho, 139 S. Ct. at 2484-2500.
Ex. D at 307-11. Plaintiffs’ claims here hinge on notions of “fairness” to political
parties; in Rucho, the Supreme Court “concluded that partisan gerrymandering
claims are nonjusticiable political questions because they rest on an initial
determination of what is ‘fair,” and a secondary determination of how much
deviation from what is ‘fair’ is permissible.” Ex. D at 308 (quoting Rucho, 139 S.
Ct. at 2500). The district court elaborated:

The crux of Plaintiffs’ case is for the Court to determine what is ‘fair’

with respect to ballot rotation. Indeed, the specific relief requested

involves this Court developing a new ballot system for Arizona’s state

elections. This idea of “fairness” is the precise issue that Rucho
declined to meddle in.

Ex. D at 309 (internal citations omitted). And as the district court noted, this Court

extended Rucho’s reasoning “to find that claims related to climate change are

12
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nonjusticiable.” Id. at 308 (citing Juliana v. United States, 947 F.3d 1159, 1173
(9th Cir. 2020)).

Plaintiffs’ reliance on pre-Rucho case law, Doc. 2-1 at 36-37, does not show
that the district court’s justiciability analysis was wrong. Indeed, two other courts
agree with the district court that Rucho’s reasoning logically extends to legal
challenges to ballot-ordering laws that seek to vindicate political notions of
fairness. See Jacobson, 957 F.3d at 1213 (“No judicially discernable and
manageable standards exist to determine what constitutes a ‘fair’ allocation of the
top ballot position, and picking among the competing visions of fairness poses
basic questions that are political, not legal”) (Pryor, J., concurring) (internal
citations omitted); Miller, No. 1:19-CV-1071-LY at 13 (“Plaintiffs ask this court to
determine what is ‘fair’ with respect to ballot order. This request to determine
what is ‘fair’ is the precise question that the Supreme Court in Rucho declined to
address . . . to examine the alleged burden on Plaintiffs in this case, the court
would have to accept Plaintiffs’ version of what is fair, which this court cannot
do.”).

Plaintiffs want the courts to determine what is a “fair” way of ordering
candidates’ names on ballots. Decades ago, however, both major political parties
and Arizona’s Legislature reasonably concluded that relying on the votes cast in

each county in the previous gubernatorial election, and providing rotation of names

13
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within each political party, was a fair and non-partisan manner of ordering names
on a general election ballot. “These questions of fairness are best left to the
legislatures and not the courts.” Ex. D at 308 (citing Rucho, 139 S. Ct. at 2500).
Plaintiffs’ failure to show that the district court’s justiciability holding was in error
renders them unable to show a likelihood of success on the merits of their
nonjusticiable claims.

C. Plaintiffs’ Amended Complaint Suffers From Other Jurisdictional
Defects that Preclude Relief

Additionally, Plaintiffs’ claims are not redressable through this lawsuit and
the Secretary has Eleventh Amendment immunity. See Spokeo, Inc. v. Robins, 136
S. Ct. 1540, 1547 (2016) (determining plaintiffs lack standing where their alleged
injury i1s not “fairly traceable to the challenged conduct” of the defendant);
Culinary Workers Union, Local 226 v. Del Papa, 200 F.3d 614, 619 (9th Cir.
1999) (noting that the “case and controversy” analysis is similar to the Eleventh
Amendment inquiry); ECF No. 26 at 15-18. Under Arizona law, the boards of
supervisors of Arizona’s 15 counties are responsible for preparing and printing
general election ballots. See A.R.S. § 16-503. Plaintiffs are not entitled to
injunctive relief because the “line of causation” between the Secretary’s actions
and Plaintiffs’ alleged harm must be more than “attenuated.” See Allen v. Wright,
468 U.S. 737, 757 (1984), overruled in part on other grounds by Lexmark Int’l,

Inc. v. Static Control Components, Inc., 572 U.S. 118 (2014); Jacobson, 957 F.3d

14
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at 1207-12 (holding that “any injury [plaintiffs] might suffer” from Florida’s ballot
order statute “is neither fairly traceable to the Secretary nor redressable by a
judgment against her because she does not enforce the challenged law” and county
boards of supervisors “are responsible for placing candidates on the ballot in the
order the law prescribes™).

And the Secretary is entitled to Eleventh Amendment immunity because her
only connection to the Ballot Order Statute is an indirect one. Plaintiffs’ request
for an injunction pending appeal implicates the State’s “special sovereignty
interests” and seeks to impermissibly interfere with Arizona’s elections. See Idaho
v. Coeur d’Alene Tribe of Idaho, 521 U.S. 261, 281-82 (1997) (reasoning the “far-
reaching and invasive relief” sought weighed in favor of finding that sovereign
immunity controlled).

D.  Jurisdictional Defects Aside, the Injunction-Pending-Appeal
Factors Support Denial of Plaintiffs’ Motion

1. Plaintiffs Are Unlikely to Succeed on the Merits

Plaintiffs cannot prevail on their claims because they have not shown they
are “prevented from exercising their right to vote or being burdened in any
meaningful way.” Ex. D at 310. This is true even assuming arguendo that
Plaintiffs can demonstrate standing and overcome the justiciability issues inherent

in their claim for “fairness.”

15



Case: 20-16301, 07/17/2020, 1D: 11757398, DktEntry: 7-1, Page 35 of 43

The Anderson/Burdick framework governs Plaintiffs’ challenge to the Ballot
Order Statute, and the level of scrutiny depends on the severity of the burden.
Burdick v. Takushi, 504 U.S. 428, 433-34 (1992); Anderson v. Celebrezze, 460
U.S. 780, 789 (1983). Courts must weigh “the character and magnitude of the
asserted injury to the rights protected by the First and Fourteenth Amendments that
the plaintiff seeks to vindicate” against “the precise interests put forward by the
State as justifications for the burden imposed by its rule,” taking into consideration
“the extent to which those interests make it necessary to burden the plaintiff’s
rights.” Burdick, 504 U.S. at 434 (citations omitted). Restrictions that are
“generally applicable, evenhanded, politically neutral, and [that] protect the
reliability and integrity of the election process” have repeatedly been upheld as
constitutional. Pub. Integrity All., Inc. v. City of Tucson, 836 F.3d 1019, 1024-25
(9th Cir. 2016) (citation and alterations omitted)). If there is no burden, the State
will not be called upon to justify it. Ariz. Libertarian Party v. Reagan, 798 F.3d
723,736 n. 12 (9th Cir. 2015).

As a threshold matter, the record below does not support Plaintiffs’
allegation that there is, in fact, a primacy effect in Arizona’s general elections. See
supra, Section II(B); Hargett, 767 F.3d at 551 (“[T]here 1s a factual dispute as to
whether ballot position sways voters, and if so, how much”); New Alliance Party v.

N.Y. State Bd. of Elections, 861 F. Supp. 282, 290 (S.D.N.Y. 1994) (‘“Position bias
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is a disputable fact because its existence is dependent upon the circumstances in
which it operates.”). Putting aside that contested fact—which is critical to
Plaintiffs’ claims—the Anderson/Burdick framework requires only a showing that
the law serves a legitimate state interest because the burden here is minimal, at
best. See Burdick, 504 U.S. at 434.

The Ballot Order Statute easily satisfies this test. It is a politically-neutral
statute that was enacted with broad, bipartisan support, and applies equally to all
voters. See Ex. 2. Throughout its 40-year history, the statute has protected the
reliability and integrity of the election process by establishing logical, efficient,
and manageable rules to determine the order in which candidates’ names appear on
a general election ballot, at times resulting in Democratic candidates being listed
first, and at other times Republican candidates. See Ex. B at 202. Plaintiffs cannot
establish a meaningful—let alone severe—burden under the Equal Protection
Clause or on Plaintiffs’ right to vote, and Arizona’s interest in enforcing the Ballot
Order Statute outweighs any burden on Plaintiffs. See Alcorn, 826 F.3d at 716—19
(applying Anderson/Burdick to ballot order statute and concluding mere ballot
order “does not restrict candidate access to the ballot or deny voters the right to
vote for the candidate of their choice” and that the law “serves the important state

interest of reducing voter confusion and speeding the voting process”).

17
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2. Plaintiffs Have Not Established Irreparable Harm

Arizona’s Ballot Order Statute will not irreparably harm Plaintiffs. It is
well-established that a mere “possibility of irreparable harm” does not justify
enjoining enforcement of a statute. See Winter v. Nat. Res. Def. Council, Inc., 555
U.S. 7, 22 (2008). As the district court reasoned, Plaintiffs’ alleged injuries “that
their votes for Democratic candidates are diluted whenever Republican candidates
are listed first . . . are not actual and concrete.” Ex. D at 310. A “candidate’s
electoral loss does not, by itself, injure those who voted for a candidate. Voters
have no judicially enforceable interest in the outcome of an election.” Jacobson,
957 F.3d at 1202 (citing Raines v. Byrd, 521 U.S. 811, 819 (1997)).

The Organizational Plaintiffs allege they would suffer irreparable harm,
speculating that a second-place ballot position on some ballots would decrease
their ability to elect Democratic candidates, including “the Democratic candidate
for Senate in the 2020 election” Mark Kelly. Doc. 2-1 at 14.° This also is not a
judicially cognizable harm, much less an irreparable one.

The district court’s determination that Plaintiffs did not show they suffered a
judicially-cognizable harm is entitled to deference, particularly given the rushed

review the Plaintiffs are requesting. See Sw. Voter Registration Educ. Project v.

 While Plaintiffs assert that candidate Mark Kelly’s electoral chances are reduced
by the Ballot Order Statute, the candidate is not a party to this lawsuit, and
Plaintiffs’ assertion is nothing more than speculation.

18
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Shelley, 344 F.3d 914, 918 (9th Cir. 2003) (stating this Court’s review of a ruling
on request for injunction “is limited and deferential”). And as discussed above,
Plaintiffs’ allegation of a primacy effect is fact-intensive and was rigorously
contested in the evidentiary hearing before the district court.

It is undisputed that one candidate must be listed first on the ballot.
Plaintiffs’ complaint is with how that order is determined. However, the process
Plaintiffs requested in their preliminary injunction motion before the district court
is impossible for the machines currently in use in Arizona.'® See Doc. 30-2 at 4.
Thus, Plaintiffs have altered the nature of their requested relief. Ex. 1 at 0001-
0004. But it is far from clear that random selection of a candidate to receive the
first position on the ballot by lottery—which could still result in Republican
candidates being listed first on the majority of ballots in Arizona—would still not
create the alleged harm of giving an “advantage” to the first-listed candidate.
Plaintiffs have not shown the concrete, particularized harm required to warrant a
court order enjoining the Ballot Order Statute and implementing an entirely new
and untested method of listing candidates on Arizona’s ballots. The Ballot Order

Statute has allowed Democratic and Republican candidates to obtain the first

10 This is one of the reasons that working in conjunction with county election
officials, as the legislature did when drafting the Ballot Order Statute, is so
important. County elections officials, not the Secretary, are directly responsible
for printing and counting ballots, and understand the technical and logistical
requirements and capabilities of the different machines in use in each county.

19
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position on the ballot in various counties for 40 years. It is the quintessential
“neutral, even-handed regulation” regularly upheld by courts, see Pub. Integrity
All., Inc., 836 F.3d at 1024-25, not an irreparable harm to Plaintiffs.

3. The Balance of Equities and Public Interest Do Not
Support an Injunction Pending Appeal

The balance of equities weigh strongly in favor of maintaining the Ballot
Order Statute, rather than overriding the legislature’s measured judgment crafted in
conjunction with a bi-partisan group of election administrators to ensure the
orderly administration of elections in Arizona. Concern with modifying election
laws are heightened as the election draws near, Purcell v. Gonzalez, 549 U.S. 1, 4-
5 (2006). “Confidence in the integrity of our electoral processes is essential to the
function of our participatory democracy.” Id. at 4.

This is particularly true when, as here, the law imposes no burden on
Plaintiffs. Unlike the cases cited by Plaintiffs that guaranteed a specific party or
the incumbent a top slot on the ballot, Arizona’s neutral Ballot Order Statute
allows either party to obtain the first position in any county. Indeed, only
Democratic candidates have ever enjoyed the first position on all ballots in the
state in the last thirty years. Ex. D at 202. And even in counties where the
Republican candidate appears first, the Democratic candidate appears directly
below that candidate. Moreover, in partisan races (the only races in which the

Ballot Order Statute applies), it is clearly marked on the ballot which candidate

20



Case: 20-16301, 07/17/2020, 1D: 11757398, DktEntry: 7-1, Page 40 of 43

belongs to which party. A.R.S. § 16-502(C). Voters who prefer to vote for
Democratic candidates can easily vote for a Democratic candidate if they wish,
whether that candidate appears first or second on the ballot. That a small number
of voters may choose to vote for the first candidate is not a constitutionally
cognizable burden any more than voters who may choose to vote for only one
party, non-incumbents, or by flipping a coin. See Alcorn, 826 F.3d at 719
(“[AJccess to a preferred position on the ballot . . . is not a constitutional
concern.”).

The Secretary undeniably has an interest in ensuring that all ballots are
“comprehensible and manageable” with rules that were decided in a non-partisan
manner before the election. See New Alliance Party, 861 F. Supp. at 296. The
Ballot Order Statute provides a method for ordering candidates on general election
ballots that is facially-neutral, manageable, and cost-efficient. See Buckley v. Am.
Constitutional Law Found., Inc., 525 U.S. 182, 191 (1999) (“States ... have
considerable leeway to protect the integrity and reliability of ... election processes
generally”). Random ordering would force voters to spend more time to “decipher
lengthy, multi-office, multi-candidate ballots to find their preferred candidates.”
See Alcorn, 825 F.3d at 719-720 (noting that election officials have a good reason

for designing ballots that minimize confusion).
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And contrary to Plaintiffs’ contention, there is harm to the State whenever it
“is enjoined by a court from effectuating statutes enacted by representatives of its
people[.]” Coal. for Econ. Equity v. Wilson, 122 F.3d 718, 719 (9th Cir. 1997)
(“[A] state suffers irreparable injury whenever an enactment of its people or their
representatives is enjoined.”). Allowing the Ballot Order Statute to stay in effect
while this lawsuit is pending is thus in the public interest. See Virginian Ry. Co. v.
Sys. Fed’n No. 40, 300 U.S. 515, 552 (1937) (observing that legislation “is in itself
a declaration of the public interest.”). The equities and public interest favor the
Secretary.
IV. Conclusion

For the foregoing reasons, Plaintiffs’ emergency motion for injunction
pending appeal should be denied.

Respectfully submitted,

s/ Kara Karlson

Linley Wilson
Kara M. Karlson
Dustin Romney

Assistant Attorneys General
2005 N. Central Avenue
Phoenix, AZ 85004
Telephone: (602) 542-5025
Facsimile: (602) 542-4377

Counsel for Arizona Secretary
of State Katie Hobbs

22



Case: 20-16301, 07/17/2020, 1D: 11757398, DktEntry: 7-1, Page 42 of 43

CERTIFICATE OF COMPLIANCE
This Response contains 5,095 words, excluding the items exempted by Fed.
R. App. P. 32(f). The brief’s type size and typeface comply with Fed. R. App. P.
32(a)(5) and (6). I certify that this Response complies with the word limit in Fed.
R. App. P. 27(d)(2)(A), and this certificate is filed pursuant to Fed. R. App. P.

32(g)(D).

/s/ Kara Karlson

23



Case: 20-16301, 07/17/2020, 1D: 11757398, DktEntry: 7-1, Page 43 of 43

CERTIFICATE OF SERVICE
I hereby certify that I electronically filed the attached document with the
Clerk of the Court for the United States Court of Appeals for the Ninth Circuit by
using the appellate CM/ECF system on July 17, 2020. I certify that all participants
in the case are registered CM/ECF users and that service will be accomplished by
the appellate CM/ECF system.

/s/ Kara Karlson

24



Case: 20-16301, 07/17/2020, ID: 11757398, DktEntry: 7-2, Page 1 of 354

Index of Exhibits
Exhibit | Description
1 July 10, 2020 Order denying Plaintiffs’ Emergency Motion for
Injunction Pending Appeal
2 Legislative History of A.R.S. § 16-502(E)
3 January 20, 2020 Expert Report of Sean Trende
4 Excerpt of Preliminary Injunction Hearing Transcript — March 4,

2020 (Day 1)

5 Preliminary Injunction Hearing Transcript — March 5, 2020 (Day 2)




Case: 20-16301, 07/17/2020, ID: 11757398, DktEntry: 7-2, Page 2 of 354

EXHIBIT 1



O© &0 39 O »n B~ W N =

N N N N N N N N N M e e e e e e e e
(o <IN I Y, e SN VS I S =N~ J RN o) SV, B S VS . =)

Ceaeed 103015 1 AP0 DBE héRY 898, iAKEFDYL 0720 PRage3 106854

NOT FOR PUBLICATION

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Brian Mecinas, et al., No. CV-19-05547-PHX-DJH
Plaintiffs, ORDER

V.

Katie Hobbs,
Defendant.

This matter is before the Court on Plaintiffs’ Emergency Motion for Injunction
Pending Appeal. (Doc. 77). Therein, Plaintiffs request the Court to issue an emergency
injunction that bars Defendant from utilizing the forty-year-old Ballot Order Statute
pending their appeal, to prevent irreparable and severe harm to Plaintiffs. The Court
previously granted Defendant’s Motion to Dismiss and closed the case on June 25, 2020.
(Doc. 73). Plaintiffs filed a Notice of Appeal to the Ninth Circuit on July 3, 2020.
(Doc. 75). The pending Motion was filed on July 6, 2020. (Doc. 77).

As an initial matter, Plaintiffs request that if the Court is not inclined to grant their
Motion it should “swiftly deny it,” asking the Court to rule by 4:00 p.m. on Friday, July
10, 2020. (Doc. 77 at 2). To that end, Plaintiffs unreasonably request a ruling on the
Motion “without awaiting a response from Defendant Arizona Secretary of State Katie
Hobbs (the “Secretary”) or other further briefing or argument, so that Plaintiffs may seek
the same relief from the Court of Appeals with the benefit of the Court’s ruling.” (Id.)
Nevertheless, Defendant has filed a Response (Doc. 80) and the Court will proceed to
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consider the Motion without waiting for Plaintiffs to file a Reply.
I. Background

The Court dismissed this matter finding lack of Article III Standing as to all
Plaintiffs, holding that to reach the merits would result in an unlawful advisory opinion.
See Summers v. Earth Island Inst., 555 U.S. 488, 493 (2009) (quoting United States v.
Richardson, 418 U.S. 166, 188 (1974)) (For a court to step in where plaintiffs have not
established that a need to do so exists, “would significantly alter the allocation of power .

. away from a democratic form of government”). Though the Court questioned the
fairness of the relief sought, and noted that the Ballot Order Statute was enacted over forty
years ago,' it avoided the constitutional question because it was satisfied that it lacked the
jurisdiction to do so. The Court alternatively held that, even if Plaintiffs had standing, it
was prevented from rendering an opinion on the merits because the relief sought amounted
to a nonjusticiable political question. (Doc. 73 at 25). Notably, the parties stipulated that
the hearing conducted by the Court did not constitute a trial on the merits. (Doc. 70).

II.  Rule 62(d)

Plaintiffs now invoke Federal Rule of Civil Procedure 62(d) (“Rule 62”°) and request
an injunction, relief that was not previously addressed by the Court based on the finding of
no standing. Rule 62(d) provides: “While an appeal is pending from an interlocutory order
or final judgment that grants, continues, modifies, refuses, dissolves, or refuses to dissolve
or modify an injunction, the court may suspend, modify, restore, or grant an injunction on
terms for bond or other terms that secure the opposing party’s rights.”

“In general, filing of a notice of appeal confers jurisdiction on the court of appeals
and divests the district court of control over those aspects of the case involved in the
appeal.” Marrese v. Am. Academy of Orthopaedic Surgeons, 470 U.S. 373, 379 (1985).
However, “it is well-settled that a court retains the power to grant injunctive relief to a

party to preserve the status quo during the pendency of an appeal . . ..” Hawalii Hous.

! As noted in the Court’s Order, the Ballot Order Statute was enacted in 1979 “as part of a
comprehensive elections code agreed to by the Arizona Democratic and Republican parties
and the County Recorders Association.” (Doc. 73 at 1).

-0
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Auth. v. Midkiff, 463 U.S. 1323, 1324 (1983) (emphasis added).

“Rule 62(d) is a purely procedural mechanism to preserve the status quo during a
stay pending appeal of a district court decision . . ..” Bass v. First Pac. Networks, Inc., 219
F.3d 1052, 1055 (9th Cir. 2000); see also Ribbens Int’l, S.A. de C.V. v. Transp. Int’l Pool,
Inc., 40 F. Supp. 2d 1141, 1144 (C.D. Cal. 1999) (“The framework of Rule 62(d) represents
a balancing of both parties’ interests, in that it preserves the status quo while also
protecting the appellee’s rights.”) (emphasis added). “Rule 62(d) does not restore
jurisdiction to the district court to adjudicate anew the merits of the case.” Martinez Banos
v. Godfrey, 2019 WL 2357871, at *2 (W.D. Wash. June 4, 2019); see also Mitchell v.
United States, 2019 WL 4141063, at *2 (D. Ariz. Aug. 30,2019). (Where plaintiff’s request
for an injunction would alter the status quo rather than preserve it, Rule 62(d) does not
provide a basis for exercising jurisdiction).
III.  Analysis

Here, Plaintiffs argue that the Court should enter an injunction, staying the operation
of the Ballot Order Statute during the pendency of the appeal. (Doc. 77). Plaintiffs state
that “the questions at issue are effectively the same as what the parties have briefed and
argued before in the preliminary injunction proceedings.” (Id. at 1). While they argue that
such injunction would preserve the status quo, it would actually serve to alter the status
quo for a number of reasons. Defendant correctly points out that the Court did not reach
the merits of Plaintiffs’ Motion for Preliminary Injunction. (Doc. 73). In fact, because the
Court dismissed the case for lack of standing, it did not reach any decision on the Motion
for Preliminary Injunction because so doing would have amounted to an unlawful advisory
opinion. See DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 341 (2006) (“No principle is
more fundamental to the judiciary’s proper role in our system of government than the
constitutional limitation of federal-court jurisdiction to actual cases or controversies.”); see
also Steel Co. v. Citizens for a Better Environment, 523 U.S. 83, 101 (1998) (A suit brought
by a plaintiff without Article III standing is not a “case or controversy,” and an Article III

federal court therefore lacks subject matter jurisdiction).

EX1-0003




O© &0 39 O »n B~ W N =

N N N N N N N N N M e e e e e e e e
o I O W»nm B~ WD = O O 0NN PR W N = O

Ceaeead 1630154 1 AP0 DBE héRY 898, AKEFOML 0720 PRagebsrbBa4

Moreover, as Defendant notes, Plaintiffs’ Motion seeks different relief than was
formerly sought. Previously, Plaintiffs sought an injunction that would require Arizona’s
fifteen counties to “implement a non-discriminatory name rotation system that gives
similarly-situated major-party candidates an equal opportunity to be placed first on the
ballot.” (Doc. 14 at 21) (emphasis added). Plaintiffs now state that they would accept an
injunction requiring the Secretary “to rotate all candidates for any given office” or to
implement a lottery system to determine the first position on the ballot. (Doc. 77 at 15)
(emphasis added). Moreover, as the Court noted in its Order dismissing the case, the Ballot
Order Statute was enacted in 1979 and will be utilized for the twentieth time this year.
Issuing an injunction as Plaintiffs request would certainly disrupt the status quo, one which
has been present throughout Arizona since 1979.

Therefore, the Court finds that Plaintiffs do not seek to preserve the status quo.
Rather, they seek the extraordinary relief of halting the operation of a forty-year-old state
voting statute through improper procedural means, all while requesting different relief than
previously sought. As the Court did not previously rule on the merits of the Motion for
Preliminary Injunction based on a lack of Article III Standing, the Court must again decline
to reach the merits of Plaintiffs case and will deny the Motion.

Accordingly,

IT IS HEREBY ORDERED that Plaintiffs’ Emergency Motion for Injunction
Pending Appeal (Doc. 77) is denied.

Dated this 10th day of July, 2020.

r
Aénorable' Diangd. Humdetewa # #
United States Dfstrict Judge
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1979

EX2-0005



Ease 220516205507 12028 oloinddr23338, BRI 0y2d120 PRagd 9683%

FIRST REGULAR SESSION—1979 Ch. 209

ELECTIONS AND ELECTORS
CHAPTER 209

HOUSE BILL 2028

An Act relaling to elections and electors; preseribing a new elections code;
making conforming changes; repealing title 16, Arizona Revised Statutes,
except chapter (§; amending the Arizona Revised Statutes, by adding a
new title 16; transferring title 16, chapter I, Arizena Revised Sfatutes,
for placement in the new title (6, Arizona Revised Statutes, as chapter 8;
transferring title 16, chapter 11, article I, Arizona Revised Statutes, for
placement in the new title €6, chapter 8, Arizona Revised Statules, as
article | and renumbering sections §6-140t as 16-1101, 161402 as 161102
and 16-1403 as 16-1i03; amending sections {-305, 9-822, 9-823, 9-1001,
15471, 15-472.01, 15-473.01, 15-478, 19-i01, 19-112, 13-205, 19-212, 22426,
36-305, 41-1205, 411348, 45-1519.01 and 45-1649, Arizona Revised Stat-
utes, and providing for condlional enactment.

Be it engcted by the Legislature of the State of Arizona:

Section i. Purpose

The legislature intends by this nct to provide for a substantial and orderly
relocation of existing provisions of law relating to elections and electors with-
in title 16, Arizona Reviged Statutes, to make certain substantive amendmenis
to those and related provisions and to prescrihe conforming mmendments to
sections within other titles of Arizona Revised Statutes.

Sec. 2. Repeal

Title 16, Arizona Revised Statutes, except chapter 11, is repealed.

Sec, 3. Arizona Revised Statutes are amended by adding a new title 16,
to read:

TITLE 16
ELECTIONS AND ELECTORS

CHAPTER |~—~QUALIFICATION AND REGISTRATION OF ELECTORS

ARTICLE 1, QUALIFICATIONS FOR REGISTRATION

5 16-101, AQualificalions of reglstrant
BEvery resident of the state is qualified to register to vote if he:

1. 1Is a citizen of the United States.

2. Will be eighteen yenrs or more of age prior to the regular general elec-
tion next following his registration,

3. Will have been 1 resident of the state fifty days next preceding the elec-
tion, except as provided in 8§ 16-126 and 16-127,

4, Is able to write his name or make his mark, unless prevented from so
doing by physical disability,

5. Has not been convicted of treason or a felony, unless restored to ecivil
rights, is not under guardianship, non compos mentis or insane.

deletions by strikcouts 817
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used for placing the ballots in correct reading positions in counting devices.
The code marks or punched heles shall not be used in any way that will
revesl the identity of the voters voting the ballot.

C. The titles of offices may be arranged in vertical columns or in a series of
separaie pages and shall be printed above or at the side of the names of
‘ candidates so as to indicate clearly the candidates for each office and the
5 number to be elected. In cage there are more candidates for an office than
| can be printed in one column eor on ene ballot page, the ballot label shall be
: clearly marked that the ligt of candidates is continued on the following column
or page, and insofar as may be practicable, the same number of names shall
be printed on each column or page.

D. In primary and nonpartisan elections the names of candidates for each
office shall appear on the ballot or ballot labels so that each candidate oc-
cupies each position ou the ballot or ballot labels substantially the same
number of times insofar as may be practicahle.

E. In primary elections for a judicial office if there are two or more
candidates of the same political party their names shall be alternated on the
ballots so that the name of each candidate shall appear substantially an
equal number of times in each possible location on the ballot,

F., Five sample ballots, which shall be facsimile copies of the official
ballot or ballot labels, shall be provided for each polling place and ghall he
posted on electicn day as provided for paper ballots, SBample ballots may be
printed on a single page or on a number of pages stapled together.

& 16-467. Method of voting on ballot

A. At primary elections there shall be provided a separate ballot for each
party entitled to participate in the primary.

B. Rach party ballet shall be designated by the name of the party, and the
voter shall be given by the judge of election one ballot only of the party with
which the voter is affiliated as it appears in the precinet register.

C. If a person is nominated on more than one ticket, he shall forthwith
file with the officer in charge of the preparation of election ballots a writfen
declaration indicating the party name under which his name is to be prinfed
on the official election ballot, and his name shall be printed only under the
party name,

ARTICLE 6. BALLOTH AND SUPPLIES; GENERAL

§ 16-50f. Compliance with primary election faw as prereguisite fo printing
name on haliot

No person shall have his name printed on the official hallot as a candidate

in a general election unless he hag complied fully with the provisions of Jaw

applicable to primary elections.

§ 16-502. Form and contents of bakHot

A. Ballots shall be printed with black ink en white paper of sufficient
thickness te prevent the printing thereon from being discernible from the
back, and the same type shall be used for the names of all candidates. The
ballots shall be headed “Official Ballot” in heavyfaced plain letters, not small-
er than long primer nor larger than great primer, with a heavy rule above and

852 Changes or additions in fext are indleated by underline
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below the heading, Immediately below shall be placed the words “Election,
(date of electlon)”, and alongside these words shall be placed the name of
the county and the name or number of the precinet in which the election is
held. No other matter shall be placed or printed at the head of any ballot,
except above the heading there shall be a stub which shall contain the words
“Stub No. ... to be torn off by inspector.”” The stub ghall be separated
from the ballet by a perforated line, so that it may be easily detached from
the ballot. The official ballots shall be bound together in hlocks of not less
than twenty-five nor more than one hundred.

B. Immediately below the ballot heading shall be placed the following:

“Section One

: Nonpartisan Ballot
;: 1. Put an ‘X’ opposite the name of the candidate for each nonpartisan of-
fice for which you wish to vote.

2. If you wish to vote for a2 person whose name is not printed on the bal-
1ok, write such name in the blank space opposite the office for which he is &
candidate and put an ‘X’ in the square opposite the name so written.

8. Put an ‘X’ in the square preceded by the word ‘Yes’ {or for) for each
proposition or question you wish to be adopfed. Put an ‘X' in the square
preceded by the word ‘No' (or against) for each propesition or guestion you
wish not to be adopted.”

C. Immediately below the instructions for voting in section one shall be
placed the names of the candidates for justice of the supreme court, judges
of the court of appeals, judges of the superior courts, school distriet officials
and other nonpartisan officials in a column or in columns without partisan
or designation except the title of office.

D. All proposed constitutional amendments and other propesitions or gques-
tions to be submitted to the voters shall be printed immediately below the
names of candidates for nonpartisan positions in such order as the secre-
tary of state, or if a city or town election, the city or town clerk, designates,
and each amendment, proposition or guestion shall be followed by the words
“Yeg” and “No" or “For " and “Against " as
the nature of the amendment, proposition or guestion requires, and at the
right of and opposite each of such words shall be placed a sguare of the
size of those placed opposite the names of the candidates, in which the
voter may indicate his vote for or against such amendment, proposition or
question by the mark “X”.

E. Immediately below section one of the ballot shall be placed the follow-
ing:

“Section Two

Partisan Ballot
1. Put an ‘X' in the square after the name of each candidate for each
partisan office for whom you wish to vote.
2, If you wish to vote for a person whoese name is mot printed on the
ballot, write such name in the blank space opposite the office for wbich he
is a candidate and put an ‘X’ in the square opposite the name So written.”

defetions by strikeotts 853 :
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E F. Immediately below the instruetions for wvoting in section two there
] shall be placed, in columns, the names of the candidates of the several political
parties, At the top of each column shall be printed, in boldfaced letters, the
name of the politicnl party. Below the columng and running across the
ballot there shall be a heavy line, and below the line shall be printed in each
column the names of the candidates of each of the political parties for the
several offices. At the left of the several columns shall be printed the head-
ing “name of office to be voted for”, and below and in regular order the
names of the offices to be filled. At the head of each column shall be printed
in the following ordexr the names of candidates for:

Presidential electors.

United States senator.

Representatives in congress.

The several state offices,

R R RN

The several county and precinet offices.

G. The names of candidates for the offices of state senator and state rep-
resentative along with the district number shall be placed among the candi-
dates for state offices and immediately below the candidates for the office
of governor. The number of the supervisorial! district of which a ecandidate
is a nominee shall be printed in brackets immediately to the right of the name
of each candidate for supervisor,

H, The lists of the candidates of the several parties shall be arranged
with the names of the parties in descending order according to the votes
cagt for governor for that county in the most recent general election for the
office of governor, commencing with the left-hand column. In the case of
political parties which did not have candidates on the ballot in the last gen-
eral election, such parties shall be listed in alphabetical order to the right
of the parties which did have candidates on the ballot in the last gemeral
election. The names of all candidates nominated under the provisions of
§ 16-341 shall be placed in a single column at the right of the party columns
and shall bear the heading in beldface type; “Other Candidates”, and im-
mediately under such heading the words: “Vote separately for each office”
Immediately above the name of each candidate, in parenthesis, shall be printed
the designation prescribed in the candidate’s certificate of nomination,

1. Immediately below the designation of the office to be voted for shall

appear the words: “Vote for not more than ... " (insert the number
! to be elected).
5' J. In each column at the right of the name of each candidate and on the
' same line there shall be an eighteen point square. Below the name of the
- last named candidate for each office there shall be a$ many blank lines as
; there are offices of the same title to be filled, with a square after each line.
Upon the blank line the voter may write the name of any person for whom
he degires to vote whose name is not printed, and in the square opposite the
name so written he shall designate his choice by the mark “X* as in the case
of printed names.

(. When there are two or more candidates of the same pelitical party
for the same office, or more than one candidate for a judieial office, the

854 - Changes or additions in text are indicated by underiine
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names of all such candidates shall be so alternated on the ballots used in
each election district that the name of each candidate shall appear substan-
tially an equal numher of times in each possible location.

§ 16-503, Duty to prepare and provide ballofs; cost of printing ballots
and instruction cards as public expense

A. The board of supervisors, and in city and town elections, the city or
town clerk, shall prepare and provide pallots containing the names of all
persons whose certificates of nomination have been filed with them., The
ballots shall be printed and ready for inspection by the candidates and their
agents at least ten days before a general election and at least five days before
a city or town election,

B. Al ballots cast in elections for public office within the sftate, and the
cards of imstruction to voters, shall be printed, delivered and distributed at
publie expense and shall be a county charge, but when used at local electicns
shall be a charge against the city or town in which the local election is held.

§ 16-504. Form of hallofs; lever machines

Ballots for voting machines shall be printed in black ink and, for use in
a general election, on clear, white material of such size as will fit tbe ballot
frame, and in as plain, clear type as the space will reasonably permit and
as otherwise provided in § 16-502.

§ 16-505. Procedure for excassive size of halfot

_ ‘Where voting machines are used and the number of partisan offices and
propositions or the number of political parties makes the ballot foo large
to fit on the voting machine, the board of supervisors may have the propoesi-
tions printed on a separate paper hallot.

§ 16-506. Ballot and hallot labels; electromechanical

A. In all electlons the ballots shall provide a means whereby each elector
may vote for the candidates of his choice.

B, TImmediately below the designation of the office to be voted for shall
appear the words: “Vote for not more than . » (insert the number to
be elected).

C. In general elections for the state house of representatives the names
of the candidates of the same political party shall be alternated on the ballots
used in each district s0 that the name of each candidate shall appear sub-
stantially an equal number of times in each possible location on the ballot
as may be practicable,

§ 16-507. Presentation of presidential electors an hallot

When presidential electors are to be voted for, the candidates therefor of
each party shall be grouped and printed together, arranged in each group
in alphabetical order, and the entire group of electors of each party shall
be enclosed in a scroll or bracket to the right and opposite the center on which
shall be printed in bold type the surname of the presidential candidate rep-
resented. To the right of and on a line with the surname shail be piaced
a square in which the voter may indicate his choice by the mark *X”, and
one such mark opposite a group of presidential electors shall be counted as
a vote for each elector in such group.

deletions by striceouds 855 .
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Minutes of Meeting MAR 71979
COMMITTEE ON JUDICIARY
March 5, 1979
The reqular meeting of the House of Representatives Committee on Judiciary
of the First Regular Session of the Thirty-fourth Legislature was held in
Hearing Room 3 of the House Wing at 9:00 a.m., March 5, 1979 with Chairman
Peter Kay presiding.

Members Present:

Mr. Bahill Mr. McConnell Mr. West
Mr. Corpstein Mrs. 011son Mr. Kenney
Mrs. Carlson Mrs. Rosenbaum Mr. Kay
Mr. Dunn Mr. Skelly

Mr. Kunasek Mr. Sossaman

Members Absent:

Mr. Hamilton
Mr. Peaches (excused)

Speakers Present:

Representative Jacque Steiner

John Ahl, Acting Program Administrator, Child Support Enforcement Program,
Department of Economic Security

Austin Masterson, Deputy Maricopa County Attorney

Doug Ehrenkranz, Student Body President, University of Arizona Associated Students

Representative Pat Wright

Dr. Robert Huff, Executive Coordinator, Arizona Board of Regents

Lance Ross, President, Associated Students, Arizona State University

Joseph McDonald, Arizona Students Association Coordinator, Northern Arizona University

Kathleen Duffy, Panhellenic President, Greek System of Arizona State University

Vince Ciark, Board Member, Arizona Students Association, Northern Arizona University

Jeff Patton, Member, Arizona Students Association Board of Directors, University
of Arizona

David Tyler, Student, University of Arizona

Amy McMinin, SPURS President, Arizona State University

Bruce Robinson, Student, Arizona State University

Jonathan Marshall, Chairman, Freedom of Information Committee and Publisher,
Scottsdale Daily Progress

Loyal Meek, Editor, The Phoenix Gazette

Philip R. Higdon, Attorney, Arizona Newspapers Association

Bi11 Truman, Pinal County Recorder

Skeet Blakeslee, League of Women Voters

Lois Figgins, Arizona Federation of Republican Women

John Kannarr, Arizona Libertarian Party
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Minutes of Meeting
Committee on Judiciary
March 5, 1979

H.B. 2028, election Taw. Mr. Dunn, subcommittee chairman, explained that the
proposed amendment (Attachment L) was a result of agreement between both major
political parties and the County Recorders Association. He explained that a
summary sheet had been given to committee members explaining the extensive
amendment which is a reworking of the present election 1aw. He stated that one
major change is the time for reorganization of the parties from between the
primary and general elections until after the general election, but before
April following the election.

Mr. Bi11 Truman, Pinal County Recorder and representative of the County Recorders
Association, answered questions and discussed the amendment.

Mrs, Skeet Blakeslee, League of Women Voters, questioned the need for telephone
numbers, date of birth, marital status and father's name on the registration form.
She also stated that the 50-day closing of registration before the election is

the Tongest in the nation.

Mrs. Lois Figgins, Arizona Federation of Republican Women, urged support of the
bi11. She said that there is a real need for retaining the telephone number on
registration information.

Mr. John Kannarr, Arizona Libertarian Party, spoke in opposition to the bill and
cited Section 16-322 as being discriminatory to the small parties such as the
Libertarians.

Mr. Dunn moved, seconded by Mr. Skelly, that H.B. 2028 do pass.

Mr. Dunn moved, seconded by Mr. Skelly, that H.B. 2028 be amended as follows:
(Attachment L)

Mr. Bahill moved, seconded by Mrs. Rosenbaum, that the proposed amendments to
H.B. 2028 be amended as follows: Page 7, 1ine 43, strike "UNLESS UNLISTED" and
jnsert "OPTIONAL". The motion failed to carry,

Mr. Bahill moved, seconded by Mrs. Rosenbaum, that the proposed amendments to
H.B. 2028 be amended as foilows: Page 7, 1ine 33, after "MISS" insert "OR RELIGIOUS
TITLE". The motion was withdrawn with the permission of the second.

Mr. Bahill moved, seconded by Mr. Dunn, that the proposed amendments to H.B. 2028
be amended as follows: Page 8, line 26, after "REGISTRAR" insert "AND SHALL BE
PROOF QF VALID REGISTRATION". Mr. Bahill withdrew his motion with Mr. Dunn's
permission.

Mr. Bahill moved, seconded by Mr. Dunn, that the proposed amendments be amended
as follows: Page 8, line 26, after "REGISTRAR" insert "AND SHALL BE EVIDENCE OF
VALID REGISTRATION. Show of hands vote indicated that the motion carried by a
vote of 6 to 1.
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Mr. Bahill moved, seconded by Mrs. Rosenbaum, that the proposed amendments to
H.B. 2028 be amended as follows: (Attachment M} Mr. Dunn spoke against the
amendment, and the motion failed to pass.

Mr. Bahill moved, seconded by Mrs. Rosenbaum, that the proposed amendments to
H.B. 2028 be further amended as follows: Page 17, line 41, after "OFFICE"
insert "AND DISTRICT OR PRECINCT NUMBER, IF ANY". The motion carried.

Mr. Bahill moved, seconded by Mr. Dunn, that the proposed amendments to H.B. 2028
be further amended as follows: Page 20, line 3, strike "MAILING ADDRESS,".

Mr. Sossaman made a substitute motion, seconded by Mr. McConnell, that the proposed
amendments be further amended as follows: Page 20, line 2, after "ADDRESS" strike
the comma and insert "OR". Mr. Bahill spoke against the amendment. No vote was
taken,

Mr. Kay then asked Mr. Bahill if he had further amendments to propose. IMHr. Bahill

replied that he had several, and Mr, Kay announced that due to lack of time,
H.B. 2028 would be considered at a later Judiciary Committee meeting.

H.B. 2202, collection of child support by department of economic security.
Representative Jacque Steiner, sponsor, answered questions.

Mr. Bahill moved, seconded by Mr., Dunn, that H.B. 2202 do pass.

Mr. Dunn moved, seconded by Mr. West, that the meeting adjourn. The motion
carried,

The meeting adjourned at 2:00 p.m.

(Copies of attachments are on file in the offices of the Chief Clerk and the
Committee Secretary.)
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1 79
Minutes of Special Meeting MAR 13 19
COMMITTEE ON JUDICIARY

March 9, 1979

The special meeting of the House of Representatives Committee on Judiciary
of the First Regular Session of the Thirty~fourth Legislature was held in
Hearing Room 3 of the House Wing at 11:50 a.m., March 9, 1979 with Chairman
Peter Kay presiding.

Members Present:

Mr. Bahill Mr. Kunasek Mr. Sossaman
Mr. Corpstein Mr. McConnell Mr. West
Mrs. Carlson Mrs. O11son Mr. Kenney
Mr. Dunn Mrs. Rosenbaum Mr. Kay

Mr. Hamilton Mr. Skelly

Members Absent:

Mr. Peaches (excused)

Speakers Present:

David J. Nicol, Director of Elections, Maricopa County
Representative Bill Lewis
Thomas D. Barnes, Chief of Law Enforcement, Arizona Game and Fish Department
Jon Kyl, Attorney representing Salt River Project
Representative Bart Baker
D. Jay Ryan, President, Arizona State Board of Accountancy
Representative Cal Holman
Representative Steve Vukcevich
Ed Lockwood, Mesa, representing himself
Allen R. Heinze, Executive Director, Arizona Prosecuting Attorneys Council
Warren Smoot, Bureau Chief, Maricopa County Attorney's Office
Judith 0'Neill, Deputy Maricopa County Attorney
Zada Edgar-Soto, Deputy Pima County Attorney
(See Guest List attached)

H.B. 2028, election law. As testimony on this bill was heard at the previous
meeting, Mr, Dunn moved, seconded by Mr. Sossaman, that H.B. 2028 do pass.

Mr. Dunn moved, seconded by Mrs. Carlson, that H.B. 2028 be amended as follows:
(111-page Strike-everything Amendment, Attachment L, Minutes of March 5, 1979}

Mr. Dunn moved, seconded by Mrs. Carlson, that the proposed amendments to H.B. 2028
be amended as follows: (Attachment A). The motion carried.

Mr. Bahill moved, seconded by Mr. Hamilton, that the proposed amendments to

H.B. 2028 be further amended as follows: Page 7, line 43, strike "UNLESS UNLISTED"
and insert "OPTIONAL TO THE REGISTRANT". Division showed the motion failed

to carry by a vote of 3 to 7.
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Mr. Bahill moved, seconded by Mr. Hamilton, that‘the proposed amendments to
H.B. 2028 be further amended as follows: Page 20, line 2, after "RESIDENCE"
insert "OR MAILING" and line 3, strike "MAILING ADDRESS".

Mr. Dunn objected to the amendment, saying that there would be no way to check
if a person Tived within a district by the mailing address alone.

Vote was taken on Mr. Bahill proposed amendments to the amendment, and the
motion carried.

Mr. Bahill moved, seconded by Mr. Hamilton, that the proposed amendments to

H.B. 2028 be further amended as follows: Page 17, between 1ines 17 and 18, insert:
“ARTICLE 4. ELECTIONS; CONFORMITY 16-225. Other elections

NOTWITHSTANDING ANY PROVISION OF LAW TO THE CONTRARY, THE GOVERNING

BODY OF ANY CITY OR TOWN, SPECIAL DISTRICT OR OTHER POLITICAL SUBDIVISION
ESTABLISHED UNDER THE LAWS OF THIS STATE SHALL HOLD ALL ELECTIONS EXCEPT
PRIMARY ELECTIONS ONLY ON THE FIRST TUESDAY AFTER THE FIRST MONDAY IN
FEBRUARY, MAY, AUGUST OR NOVEMBER."

The motion failed to carry.

Mr. Bahill moved, seconded by Mr. Hamilton, that the proposed amendments to

H.B. 2028 be further amended as follows: Page 27, between 1ines 40 and 471, insert:
“16-413.  Board of supervisors; duty

NOTWITHSTANDING ANY PROVISION OF LAW TO THE CONTRARY, THE BOARD

OF SUPERVISORS OR THE RESPONSIBLE COUNTY ELECTION OFFICER SHALL SUPERVISE
AND CONDUCT ANY ELECTION HELD BY ANY SPECIAL DISTRICT OR POLITICAL SUB-
DIVISION, EXCEPT CITIES AND TOWNS, WITHIN THE COUNTY ESTABLISHED UNDER
THE LAWS OF THIS STATE. THE COSTS OF SUCH SUPERVISION SHALL BE PAID BY
THE POLITICAL SUBDIVISION AUTHORIZING THE ELECTION."

Division showed the motion failed to carry by a vote of 3 to 8.

Mr. Bahill moved, seconded by Mrs. 011son, that the proposed amendments to
H.B. 2028 be further amended as follows: Page 20, strike Tines 9 and 10,
The motion failed to carry.

Mr. Bahill moved, seconded by Mr. Hamilton, that the proposed amendments to
H.B. 2028 be further amended as follows: Page 101, 1ine 9, strike YONE HUNDRED
FIFTY" and insert "FIVE HUNDRED®.

Mr. Sossaman made a substitute motion, seconded by Mr. West, that the proposed
amendments to H.B. 2028 be further amended as follows: Page 101, line 9, strike
"ONE HUNDRED FIFTY" and insert "THREE HUNDRED". Several members spoke in
opposition to the amendment, and the motion failed to carry by a vote of 5 to 5.

Mr. Bahill's motijon to further amend the proposed amendments was voted on, and
the motion failed to carry.
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Mr. Bahill moved, seconded by Mr. Hamilton, that the proposed amendments to
H.B. 2028 be further amended as follows:

Page 36, Tine 40, after the period insert "IN ANY SUCH ELECTION EACH
CANDIDATE, IN ADDITION TO HAVING HIS NAME ROTATED AMONG ALL POSSIBLE
POSITIONS, SHALL BE EXPOSED IN EACH BALLOT POSITION TO A SUBSTANTIALLY
EQUAL NUMBER OF REGISTERED VOTERS."

Page 37, line 10, after the period insert "IN ANY SUCH ELECTION EACH
CANDIDATE, IN ADDITION TO HAVING HIS NAME ROTATED AMONG ALL POSSIBLE
POSITIONS, SHALL BE EXPOSED IN EACH BALLOT PGSITION TO A SUBSTANTIALLY
EQUAL NUMBER OF REGISTERED VOTERS."

Page 41, 1ine 24, strike "AS MAY BE PRACTICABLE" and after the period
insert "IN ANY SUCH ELECTION EACH CANDIDATE, IWN ADDITION TO HAVING HIS
NAME ROTATED AMONG ALL PQOSSIBLE POSITIONS, SHALL BE EXPOSED IN EACH
BALLOT POSITION TO A SUBSTANTIALLY EQUAL NUMBER OF REGISTERED VOTERS."

Mr. David J. Nicol, Director of Elections, Maricopa County, explained that he
did not support this amendment because the Elections Department now has no choice
in the rotation of names. If the law is changed so they have a choice, there is
the possibility of manipulation.

Vote was taken on Mr, Bahill's proposed amendments to the amendment and the
motion failed to carry by a vote of 4 to 7.

Mr. Dunn moved, seconded by Mrs. Carlson, that the proposed amendments to H.B. 2028
as amended be adopted. The motion carried.

Mr. Dunn moved, seconded by Hrs. Carlson, that H.B. 2028 do pass as amended.
The motion carried by a vote of 9 to 3, 1 voting Present, 2 absent. {Ro11 Call
Yote Attachment B)

H.B. 2071, game and fish; violations; classifications. Representative Bill Lewis,

sponsor, explained the provisions of the bill.

Mr. Thomas D. Barnes, Chief of Law Enforcement, Arizona Game and Fish Department,
read from A.R.S. 17-101 in reply to Mr. Corpstein's question on the definition of
"taking wildiife."

Mr. Kenney moved, seconded by Mr. Kay, that H.B. 2071 do pass.

Mr. Sossaman moved that H.B. 2071 be amended as follows: Page 1, lines 15 and 16,
strike "WHILE TAKING WILDLIFE without" and insert “EXCEPT BY" and line 16, after
"resident" insert "OR IN A RECOGNIZED SHOOTING AREA"™. The motion failed for lack
of a second.

Mr. Kenney's motion that H.B. 2071 do pass was voted on. The motion carried by a
vote of 9 to O, 6 absent.” (Roll Call Vote Attachment C)

-3
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One Humdred Third Day

JOURNAL OF THE SENATE 591

‘. House Bills 2066, 2166, 2333, 2150, 2040, 2457, 2414 and 2114 were placed
r under third reading of bills.

THIRD READING OF BILLS

The following bills were read on .third reading by number and title and
passed on roll call: '

HOUSE BILL 2028: An Act relating to elections and electors;

" prescribing a new elections code; making conforming changes; repealing
title 16, Arizona Revised Statutes, except chapter 11; amending the
Arizona Revised Statutes, by adding a new title 16; transferring title 16,
chapter 11, Arizona Revised Statutes, for placement in the new title 16,
Arizona Revised Statutes, as chapter 8; transferring title 16, chapter 11,
article 1, Arizona Revised Statutes, for placement in the new title 16,
chapter 8, Arizona Revised Statutes, as article 1 and renumbering
sections 16-1401 as 16-1101, 16-1402 as 16-1102 and 16-1403 as 16-1103;
amending sections 1-305, 9-822, 9-823, 9-1001, 15-471, 15-472.01,
15-473.01, 15-478, 19-101, 19-112, 19-205, 19-212, 22-426, 36-305,
41-1205, 41-1348, 45-1519.01 and 45-1649, Arizona Revised Statutes, and
providing for conditional enactment.

AYES 28: Alston, Camping, Gabaldon, Getzwiller, A. Gutierrez
(Dist. 23}, J. Gutierrez (Dist. 11}, Hardt, Hill, Hubbard, Kimball,
Kolbe, Lindeman, Mack, Mawhinney, McMullin, Osborn, Pena,
Pritzlaff, Rottas, Runyan, Sawyer, Stump, Swink, Taylor, Tenney,
Turley, Usdane, President Corbet.

NOES 2: Farr, Gonzales.
House Bill 2028 was signed in open session and returned to the House.

HOUSE BILL 2455: An Act relating to prisons and prisoners; providing
that certain appropriations shall be used for the construction of new
prison facilities at the present site of Florence.

AYES 20: Camping, Getzwiller, A. Gutierrez (Dist. 23}, Hardt,
Hill, Hubbard, Kimball, Lindeman, Mawhinney, McMullin, Pritzlaff,
Rottas, -Runyan, Sawyer, Stump, Swink, Taylor, Tenney, Turley,
Usdane. ' .

NOES 10: Alston, Farr, Gabaldon, Gonzales, J. Gutierrez (Dist.
11}, Kolbe, Mack, Osborn, Pena, President ‘Corbet.

House Bill 2455 was sipned in open session WITH THE EMERGENCY and
returned to the House.

FINAL READING OF BILLS

The following bills were read on final reading hy number and title and
passed on roll call:

HOUSE BILL 2053: An Act relating to education; providing for

prepayment of magazine subscriptions by school districts, and amending
section 15-1202, Arizona Revised Statutes.
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NOES T7: Alston, Farr, Gabaldon, Kimball, Mack, Mawhinney,
President Corbet.

NOT VOTING 4: J. Gutierrez (Dist. 11), Hardt, Pena, Pritzlaff.

Senate Bill 1043 was signed in open session and transmitted to the
Governor.

SENATE BILL 1218, An Act relating to cities and towns; providing for.
disposition of certain unclaimed property to nonprofit charitable
organizations, and amending section 9-402, Arizona Revised Statutes.

AYES 25: Alston, Camping, Farr, Gabaldon, Getzwiller,
Gonzales, A. Gutierrez (Dist.23), J. Gutierrez (Dist. i1), Hill,
Hubbard, Kimball, Kolbe, Lindeman, McMullin, Osborn, Rottas,
Runyan, Sawyer, Stump, Swink, Taylor, Tenney, Turley, Usdane,
President Corbet.

NOES 2: Mack, Mawhimey.
NOT VOTING 3: Hardt, Pena, Pritzlaff.

Senate Bjll 1218 was signed in open session and transmitted to the
: Governor.

RECESS
At 7:28 a.m. the Senate stood at recess to the sound of the gavel.
The President called the Senate to order at 7:34 a.m.
MESSAGES FROM THE HOUSE

Messages from Chief Clerk Leona Young on April 20, advised the
following:

The House concurred in Senate amendments and passed on final reading
House Bill 2028, election law (40-11-9); House Bill 2093, solar design
standards for state buildings (51-0-9); House PBill 2115, Arizona grain
research and promotion council (43-9-8); House Bill 2244, commercial
bribery; classification (34-17-9); House Bill 2375, statute corrections
(50-2-8); House Bill 2400, employment security appeal tribunals;
composition; review {39-14-7); House Bill 2362, reimbursement to
nonprofit organizations for payments as a result of administrative errors
(40-4-16) and House Bill 2414, department of law; funds; disposition of
fines {46~0-14).

The House passed on final reading as per the Free conference committee
reports, Senate Bill 1171, retirement communities; county zoning; deed
restrictions (34-17-9) and Senate Bill 1328, state land; use pursuant to
terms of lease {50-0-10}). The bills were transmitted to the Governor.
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23-722, 23-T24, 23-732, 23-733, 23-773 and 41-1993, Arizona Revised
Statutes. ‘ ) '

On roll call HOUSE BILL 2400 passed the House by the following vote: . . .

AYES: Baker, Barr, Carlson, Cooper, Corpatein, Courtnght, Den.ny,
: Dunn, P. (18}, English, Everall, Hartdegen, Hays, H¢lman, ,h Hull,
! Hungerford, Jeffers, Jones, Jordan, Kay, Kenney, Kret, La.ne, Lew1s,
McCarthy, McConnell, McElhaney, Morales, Ollson, Ratliff, Rockwell,
Skelly, Scelter, Sossaman, Steiner, Todd, Vukcevich, West, Wrxght,
Speaker Kelley~--39. ' o '

NAYS: Abril, Bahill, Cajero, Dunn, C. (13}, Goudinoff, Hatniltd_ﬁ,_
Hanley, Hawke, Jennings, Kromko, McCune, Thompson, Wettaw, .
Wilcox--14, '

NOT VOTING: Goodwin, Guerrero, Harelson, 'Kuﬁase'k, .Pacllzec-:o,m
Peaches, Rosenbaum~~T. : : PR

House Bill 2400 was signed in open session by Speaker K‘c-;ueyf:, -

HOUSE BILL 2028, passed amended by the Senate.

Motibn by Mr. Kay, seconded by' Mr. Barr, that the House concur in the
Senate amendments to House Bill 2028. Carried.

FINAL PASSAGE

The following bill, as amended by the Senate, was r'ead the final time b.y
number and title:

HOUSE BILL 2028, An Act relating to elections and electors; prescribing
a new elections code; making conforming changes; repealing title 16,
Arizona Revised Statutes, except chapter 11; amending the Arizona
Revised Statutes, by adding a new title 16; transferring title 16, chapter
11, Arizona Revised Statutes, for placement in the new title 16, Arizona
Revised Statutes, as chapter 8; transferring title 16, chapter 11, article 1,
Arizona Revised Statutes, for placement in the new title 16, chapter 8,
Arjzona Revised Statutes, as article 1 and renumbering sections 16-1401
as 16-1101, 16-1402 as 16-1102 apd 16-1403 ‘as 16-1103; amending
sections 1-305, 9-822, 9-823, 9-1001, 15-471, 15-472.01, 15-473.01,
15-478, 19-101, 19-112, 19-205, 19-212, 22-426, 36-305, 41-1205,
41-1348, 45-1519.01 and 45-1649, Arizona Revised Statutes, and
providing for conditional enactment. ‘ '

:
>
:
:

On foll call HOUSE BILL 2028 passed the Hou.l;e by the foliowing vote:

AYES: Baker, Earr, Carlson, Cooper, Corpstein, Courtright, Denny,
Dunn, P. {18), English, Everall, Hartdegen, Hawke, Hays, Holman, Hull,
Hungerford, Jeffers, Jones, Jordan, Kay, Kenney, Kret, Lane, Lewis,
McCarthy, McConnell, McElhaney, Morales, Olison, Ratliff, Rockwell,
Skelly, Soelter, Sossaman, Steiner, Todd, West, Wettaw, Wright, Speaker
Kelley--40.
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NAYS: Abril, . Cajero, Dumn, C. {13), Goudinoff, Hamilton, Hanley,
- Jennings, Kromko, McCune, Thompson, Wilcor--11. S

NOT YOTING: Bahill, Goodwin, Guerrero, Harelson, Kunasek, Pachéco_.
Peacbes, Rosenbaum, Vukcevich--9.

- House Bill 2028 was signed In open session by Speaker Kelley.

Motion by Mr. Barr, seconded by Mr. Sossaman, that the House stand at
recess, subject to the call of the gavel. Ca.rried at 5:40 A.M.

At 6:49 A, M., Speaker Kelley called the House to order.
"Wltbout objectmn, the House referred to the Order of Business:

BILLS AND OTHER BUS]NESS FROM THE SENATE

Messa.ges from the Secretary of the Senate, Marcy Byrd, were read:

HOUSE HILL 2039, passed on Final Passage, 29 ayes, 1 nay.
* . HOUSE BILl, 2048, passed on Final Passage, 25 ayes, 5 nays.
. :fIOUSE EILL 2086, pasged on Fi.nai Passage, 16 al.yes, 14 nays.
HOUSE BILL 2259, passed on Final Passage, 17 ayes, 13 nays.
HOUSE HILL 2357, passed on Final Passage, 29 ayes, 1 nay,
. ﬁOU-SE BILL 2362, passed amended, 27 ayes, 3 nays.

SENATE BILL 1255, concurred in House ameri_dméxits and passed on
Final Passage, 23 ayes, 7 nays.

’ .~ «HOQUSE BILL. 2303, failed to pass on Final Passage, 13 ayes, 17
] nays.

UNFINISHE]j BUSINESS
The following action was taken on busmess held in abeyance:
HOUSE BILL ?.362, pamed amended by the Senate.

“Motion by Mr. Wettaw, seconded by Mr. Skelly, fbat the House concur in
the Senate amendments to House Bill 2362. Carried.

F]NAL PASSAGE

- The followmg blﬂ, as amended by the Senate, was read the final time by
number and title: ’

] EOUSE BILI‘.: 2362, An Act relating to Jabor} prescribing a definition and

its application; providing that special administration fund may be used to
reimburse employers which make payments in lieu of contributions as a
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Ch. 32 36th LEGISLATURE

infliction of serious physical injury upon another if committed while the
person is on probationy- FOR A CONVICTION OF A FELONY OFFENSE, OR parole,
work furlough or any other release FROM CONFINEMENT FOR CONVICTION OF A
FELONY OFFENSE shall be sentenced to tife imprisomment and is not eligible
for suspension or commutation of sentence, probation, pardon, parole, work
furlough or release from confinement on any other basis except as
specifically authorized by section 31-233, subsection A or B until the
person has served not less than twenty-five years., A sentence Imposed
pursuant to this subsection shall be consecutive to any other sentence from
which the convicted person had been temporarily released.

B. MNotwithstanding any provision of law to the contrary, a person
convicted of any felony offense not included in subsection A of this
section if committed while the person is on probationy FOR A CONVICTION OF
A FELONY OFFENSE, OR parole, work furlough or any other release FROM
CONFINEMENT FOR CONVICTION OF A FELONY OFFENSE shall be sentenced to a term
of not less than the presumptive sentence authorized for the offense, and
the person {5 not eligible for suspension or commutation of sentence,
praobation, pardon, parole, work furlough or release from confinement on
any other basis except as specifically authorized by sectfon 31-233,
subsection A or B until the sentence imposed by the court has been served,
A sentence imposed pursuant to this subsection shall be consecutive to any
other sentence from which the convicted person had been temporariiy
released. ‘

Approved by the Governor, April 1, 1983,

Filed in the Office of the Secretary of State, April 1, 1983.

ELECTION BALLOTS-—FORM; CONTENTS
CHAPTER 33
HOUSE BILL 2068

AN ACT

RELATING TO ELECTIONS AND ELECTORS; PRESCRIBING FORM AND CONTEWT OF ELECTION
BALLOT, AND AMENDING SECTION 16-502, ARIZONA REVISED STATUTES.

8e it enacted by the Legislature of the State of Arizona:

Section 1. Section 16-502, Arizona Revised Statutes, is amended to
read:

16-502, Form and contents of hallet

A. Ballots shall Te printed with black ink on white paper of
sufficient thickness to prevent the printing thereon from being
discernible from the back, and the same type shall be used for the names of
all candidates. The ballots shall be headed "official ballot" 1n
heavyfaced plain letters, not smaller than Jong primer nor larger than
great primer, with a heavy rule above and below the heading., Immediately
below shall be placed the words “election, {date of election}®, and
alongside these words shall be placed the name of the county and the name
or number of the precinct in which the election is held. No other matter
shall be placed or printed at the head of any ballot, except above the
heading there .shall be a stub which shall contain the words "stub no.

156 Changes or additions in text are indicated by CAPITALS;
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, register no. , to be torn off by inspector.” The
STub shalTl be separated from the ballot by a perforated Tine, so that it
may be easily detached from the ballot. The official ballots shall be
bound together in blocks of not less than twenty-five nor more than one
‘hundred.

%r-ﬁnmeé4a%e43h-be4ew—ﬂ%he—-éa4%eé-4«}ad4ﬂg——5ha44—-be—-p4aeeé—-&he

|
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Er B, Immediately below seetion—sne—sf the ballot HEADING shall be
placed the following:
“Section twe ONE

Partisan ballot

1. Put an 'x' in the square after the name of each candidate for
each partisan office for whom you wish to vote,

2. If you wish to vote for a person whose name is not printed on the
ballot, write such name in the blank space opposite the office for which he
is a candidate and put an 'x' 1in the square opposite the name so0
written,"

F+ C. Immediately below the instructions for voting in section tws
ONE there shall be placed, in columns, the names of the candidates of the
several political parties. At the top of each column shall be printed, in
beldfaced BOLD-FACED letters, the name of the political party. Below the
columns and running across the ballot there shall be a heavy line, and
below the 1ine shall be printed in each column the names of the candidates
of each of the political parties for the several offices, At the left of
the several columns shall be printed the heading "name of office to be
voted for”, and below and in regular order the names of the offices to bde
filled. At the head of each column shall be printed in the following order
the names of candidates for:

1. Presidential electors.

2. United States senator.

3. Representatives in Congress.

4, The several state offices.

5. The several county and precinct offices.

deletions by strikeouts ‘ 157
© " Ariz.Sess.Laws ‘B3 BA.VOl.w7

:
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6 D. The names of candidates for the offices of state senator and
state representative along with the district number shall be placed among
the candidates for state offices and immediately below the candidates for
the office of governor, The number of the supervisorial district of which
a2 candidate is a nominee shall be printed in brackets immediately to the
right of the name of each candidate for supervisor.

Hy E. The 1ists of the candidates of the several parties shall be
arranged with the names of the parties in.descending order according to the
votes cast for governor for that county in the most recent general election
for the office of governor, commencing with the left-hand column. In the
case of poiitical parties which did not have candidates on the ballot 1in
g the last general election, such parties shall be listed in alphabetical
order to the right of the parties which did have candidates on the ballot
: in the Jast general election. The names of all candidates nominated under
| the provisions of section 16-341 shall be placed in a single column at the
: right of the party columns and shall bear the heading in beddfase BOLD-FACE
_ type: “Other candidates”, and immediately under such heading the words:
; "Vote separately for each office." Immediately above the name of each
candidate, in parenthesis, shall be printed the designation prescribed in
the candidate’s certificate of nomination.

= F. Immediately below the designation of the office to be voted
for shall appear the words: ®Vote for not more than
(insert the number to be elected).

& G. In each column at the right of the name of each candidate and
on the same Tine there shall be an eighteen point square. Below the name
of the last named candidate for each office there shall be as many blank
1ines as there are offices of the same title to be filled, with a square
after each iine. Upon the blank line the voter may write the name of any
person for whom he desires to vote whose name is not printed, and in the
square opposite the name so written he shall designate his cho1ce by the
mark *x" as in the case of printed names.

¥r H. HWhen there are two or more candidates of the same p011t1ca1
party for the same office, or more than one candidate for a judicial
office, the names of all such candidates shall be so alternated on the
ballots used in each election district that the name of each candidate
shall appear substantially an equal number of times in each possible
location.

1. IMMEDIATELY BELOW SECTION ONE OF THE BALLOT SHALL BE PLACED THE

FOLLOWING:
"SECTION TWO
NONPARTISAN BALLOT
1. PUT AN 'X' OPPOSITE THE NAME OF THE CANDIDATE FOR EACH
NONPARTISAN OFFICE FOR WHICH YOU WISH TO VOTE,
2. IF YOU WISH TO YOTE FOR A PERSON WHOSE NAME IS NOT PRINTED ON THE
BALLOT, WRITE SUCH NAME IN THE BLANK SPACE OPPOSITE THE OFFICE FOR WHICH HE
IS A CANDIDATE AND PUT AN 'X' IN THE SQUARE OPPOSITE THE NAME SO WRITTEN.

3. PUT AN 'X* IN THE SQUARE PRECEDED BY THE WORD 'YES' (OR FOR} FOR
EACH PROPOSITION OR QUESTION YOU WISH TO BE ADOPTED. PUT AN ‘X' IN THE
SQUARE PRECEDED BY THE WORD ‘NO' (OR AGAINST) FOR EACH PROPOSITION OR
QUESTION YOU WISH NOT TO BE ADOPTED."

J. IMMEOIATELY BELOW THE INSTRUCTIONS FOR VOTING IN SECTION TWO
SHALL BE PLACED THE NAMES OF THE CANDIDATES FOR JUSTICE OF THE SUPREME
COURT, JUDGES OF 7YHE COURT OF APPEALS, JUDGES OF THE SUPERIOR COURTS,
SCHOOL DISTRICT OFFICIALS AND OTHER NONPARTISAN OFFICIALS IN A COLUMN OR IN
COLUMNS WITHOUT PARTISAN OR OTHER DESIGNATION EXCEPT THE TITLE OF OQFFICE.

K. ALL PROPOSED CONSTITUTIONAL AMENDMENTS AXD OTHER PROPOSITIONS OR
QUESTIONS TO BE SUBMITTED TO THE VOTERS SHALL BE PRINTED IMMEDIATELY BELOW
THE NAMES OF CANDIDATES FOR NONPARTISAN POSITIONS IN SUCH ORDER AS THE
SECRETARY OF STATE, OR IF A CITY OR TOMN ELECTION, THE CITY OR TCWN CLERK,
DESIGNATES. EXCEPT AS PROVIDED BY SECTION 19—125 EACK PROPOSITION OR

158 Changes or additions in text are indicated by CAPITALS;
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FIRST REGULAR SESSION—1983 Ch. 34

QUESTION SHALL BE FOLLOWED BY THE WORDS *“YES" AND “NO" QR "FOR
" AND "AGAINST " AS THE NATURE OF THE PROPOSITION
EQUIRES, AND AT THE RIGHT OF AND OPPOSITE EACH OF SUCH WORDS
SHALL BE PLACED A SQUARE OF THE SIZE OF THOSE PLACED OPPOSITE THE NAMES OF
THE CANDIDATES, IN WHICH THE YOTER MAY INDICATE HIS VOTE FOR OR AGAINST
SUCH PROPQSITION OR QUESTION BY THE MARK "X*.

Approved by the Governor, April 1, 1983,

Filed in the Office of the Secretary of State, April 1, 1983.

TAXATION—APPRAISAL DATE OF CENTRALLY
ASSESSED PROPERTY ‘

CHAPTER 34
| HOUSE BILL 2073

AN ACT

: 'RELATING TO TAXATION; PRESCRIBING THE APPRAISAL DATE OF CENTRALLY ASSESSED
: PROPERTY, AND AMENDING SECTIONS 42-124, 42-124.01, 42-124.03, 42.704,
42-745, 42-762 AND 42-793, ARIZONA REVISED STATUTES.

Be it enacted by the Legislature of the State of Arizona:
: Section 1. Section 42-124, Arizona Revised Statutes, is amended to
read:;

42.124, Determination of valuation of producing and closed

mines, mills and smeiters and producing oii, gas and
: gegthermal resource interests; changing valuation

A. On or before the first Monday 1n June the department shall fird
the full cash value of all patented and unpatented producing mines, the
personal property used thereon, the improvements thereto and the mills and
smeiters operated in conjunction therewith within the state and ‘on or
before the third Monday of June transmit to the several boards of
sypervisors the valuation thereof.

B. On or before the first Monday in June the department shall
determine the valuation of all patented and unpatented mines which were
producing mines on the first Monday in January of any of the three
preceding tax years but which are no Jlonger producing mines. The
department shall value such non-producing mines for a period of three.tax
years subsequent to the tax year in which production terminated.

C. The department shall determine the valuation of all producing
oil, gas and geothermal resource interests within the state in the manner
provided in sections 42-227.01 through 42-227,04 and on or before the third
Monday of June the department shall furnish to the board of supervisors of -
the county in which oil or gas has been produced the vaTuation of the oil,
gas or geothermal resource interests of each producer for each of his
properties in the county as of January 1 of the year.

D. After the determination of the valuation of any producing oil,
gas or geothermal resource interest and before certification of the
valuation to the county the department may on the application of the
producer, or on its own motion, change the valuation to properly reflect
the gross yleld therefrom.
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Anzona House Commlttee Minutes 3.’1/2000 Anzona House Commlttee Mlnutes,

AZ H.R. Comm. Min., 3/1/2000

Arizona Committee Minutes, March 1, 2000

March 1, 2000
Arizona House of Representatives Committee on Judiciary
Forty-fourth Legislature, Second Regular Session, 2000

Minutes of Meeting
Wednesday, March I, 2000
House Hearing Room 3 - 1:30 p.m.
(Tape 1, Side A)
Chairman Jarrett called the meeting to order at 1:40 p.m. and attendance was noted by the secretary.

Members Present

Mr. Brotherton Miss Voss Mrs. Binder, Vice Chairman
Mr. Hart Ms, Weason Mrs. Jarrett, Chairman
Mr. Loredo Mr. Wong

Members Absent

Mrs. Gerard (excused)

Committee Action

S.B. 1372 - DP (8-0-0-1)
8.B. 1353 - DPA (7-0-1-1)
S.B. 1249 - DP (6-1-0-2)

Speakers Present

Elizabeth Hatch, Majority Research Analyst

Karen Osborne, Director of Elections, Maricopa County

Senator Marc Spitzer, sponsor

Names of people recognized by Chairman Jarrett who appeared in support of S.B. 1372 but did not speak (page 3)
Jodi Jerich, Majority Research Analyst

Jerry Landau, Speciat Assistant, Maricopa County Attorney's Office

Names of people recognized by Chairinan Jarreit who appeared in support of S.B. 1353 but did not speak (page 4)
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Arlzona House Commlttee Mmutes 3!1!2000 Ar;zona House Commlttee Mmutes

Emily Schubert, Majority Intern
Guest List (Attachment 1)

CONSIDERATION OF BILLS:

S.B. 1372, election laws; procedures: DO PASS

Elizabeth Hatch, Majority Research Analyst, advised that S.B. 1372 makes numerons changes to the statutes regarding elections
(Attachment 2). She reviewed the major provisions of the bill;

+ Allows a person to withdraw their signature from an initiative or referendum petition by drawing a line through their signature.
+ Allows the county recorder to cancel the registration of a person convicted of a felony.

« Allows individuals who are not members of State recognized parties to sign partisan nominating petitions.

« Allows color striping of ballots and other changes to accommodate optical scanning equipment.

+ Allows tag lnes on ballots that indicate the effect of a yes or no vote.

* Reduces the number of ballots to be printed from 102 percent of the voter registration plus early voting to 101 percent of
registered voters.

« Eliminates the requirement that the Secretary of State transmit to the Board of Supervisors notice of the local officers being
elected at the primary election.

+ Requires candidates to file simultaneously with the relevant elections officer their nominating petition, their statement of
organization and their financial disclosure statement.

Ms. Weason asked whether the bill allows individuals who are not of the two major parties to sign partisan petitions. She
wondered if this will allow Independents to sign. Ms. Hatch replied in the affirmative.

Ms. Weason greried whether Libertarians are able to sign a Democratic petition. Ms. Hatch replied in the negative.

Chairman Jarrett asked whether the Reform Party is qualified for the ballot this year. Ms. Hatch answered that they are not
qualified yet.

In response to Vice Chair Binder, Ms. Hatch said she believes these changes come from the County Recorders Office.

Karen Osborne, Director of Elections, Maricopa County, testified that S.B, 1372 comes from all 15 County Recorders and all
15 Election Directors, The changes help the County Recorders and Election Directors do a better job and save public money.

Senator Marc Spitzer, sponsor, advised he has worked on election matters over the past few years, He said he looks to the
County Recorders to provide feedback on areas that could be improved. One example is that there has been some concern about
moving the filing from the end of June to June I5. The reason for this change is that challenges to petitions were not being
handied in time for review by the courts for the September baliot.

Vice Chair Binder questioned how this will affect some of the rural areas who are not doing electronic elections. Ms. Osborne
explained that areas on punch cards will continue to function with punch card rules, while allowing for electronic scanning.

Chairman Jarrett announced that she had Request to Speak forms from the following people who are in favor of Senate Bill 1372:
Helen Purcell, Maricopa County Recorder
Jessica Funkhouser, State Election Director, Sceretary of State
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Tonia Garrett, Government Affairs Manager, Arizona Association of Counties
Vice Chair Binder moved that S.B. 1372 do pass. The motion carried by a roll call vote of 8-0-0-1 (Attachment 3).

S.B. 1353, DNA testing; felony offenders - DO PASS AMENDED

Jodi Jerich, Majority Research Analyst, explained that S.1. 1353 expands the lists of crimes for which a convicted defendant
shall submit a deoxyribonncleic acid {DNA) sample to include all homicide crimes, burglary in the first and second degree, and
crimes involying the discharge, use or threatening exhibition of a deadly weapon or the intentional or the knowing infliction of
serious physical injury (Attachment 4), She said there is a two-year phase-in for this testing. Currently, Arizona requires DNA
testing for all convicted sex offenders.

Ms. Jerich advised that the Jarrett six-line amendment dated 2/29/00 is merely technical.

Senator Marc Spitzer, sponsor, stated that ke feels this is one of the most important bills to be considered this year. He said
technology innovations have greatly promoted the administration of justice, DNA testing can be used to convict the guilty and
exculpate the innocent. He opined that DNA will revolutionize crime solving.

Miss Voss advised that she is uncomfortable with the bill, She said she does not understand why the same thing is imposed
for murder as for property crime. Senator Spitzer declared that the courts have upheld DNA testing. The law enforcement
community believes it will solve erimes by establishing a DNA database. It will help to solve unsolved crimes.

Miss Voss said she is curious to know what kind of technology allows DNA to show that a gun trigger was not pulled. Senator
Spitzer said that in most trials, there is some other physical evidence to take DNA fron.. He maintained that DNA testing is a
huge step forward in terms of restoration of justice, He urged Members to move this bill forward.

Mr. Brotherton pointed out that this bill covers some misdemeanor oftenses. Senator Spitzer clarified that it is only within the
sex offender classification. He declared that expanding DNA testing makes sense.

Mr. Hart said he can see how DINA testing can prove a person was at the scene of a erime, but he does not understand how it can
prove that a person was at the scene of a crime at the time the crime was comumnitted. Senator Spitzer reiterated that additional
evidence is needed.

In reply to Miss Voss, Senator Spitzer related that the bill requires that a person be convicted.

Jerry Landau, Special Assistant, Maricopa County Attorney's Office, expressed support of S.B. 1353. He declared that there is
a trend around the country to take DNA samples from persons convicted of serious crimes. He urged support of this legislation.

Mt. Brotherton asked whether there is any judicial discretion for a misdemeanor. Mr. Landau said he does not believe so, but
he would have to look at the code. He said he will get that information.

Mr. Brotherton queried what is done with the data and who has access to the information. He asked whether DNA information
can be used for other purposes. Mr. Landau divulged that the information is kept in the crime lab. The prosecutor and defense
attorneys can access it but it is not available to others who request it.

Miss Voss asked whether DNA testing is used for any other purpose. Mr. Landau replied in the negative. He said it is used for
the inclusion or exclusion of criminal activity.

Chairman Jarrett announced that she had Request to Speak forms from the following people who are in favor of Senate Bill 1353:
Tohn Blackburn, Special Assistant, Maricopa County Attorney's Office and Arizona

Sheriffs Association
Rick Knight, Lieutenant, Arizona Department of Public Safety
Todd Griffith, Scientific Analysis Superintendent, Arizona Department of Public Safety

WESTLAW © 2020 Thomson Reuters. No claim o origingd 1.5, Governmeant Works,
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John Blackburn, Jr., Lieutenant, Mesa Police Department

Ed Cook, Executive Director, Arizona Prosecuting Attorneys' Advisory Council (APAAC)

Vice Chair Binder moved that S.B. 1353 do pass.

Vice Chair Binder moved that the Jarrett six-line amendment dated 2/29/00 be adopted (Attachment 5).

Mr. Brotherton asked how the amendment changes things. Ms. Jerich related that the amendment is purely technical. She said
the Joint Legisfative Budget Committee (JLBC) advised that without the amendment there would be a blending problem.
Question was called for on the Binder motion that the Jarrett six-line amendment dated 2/29/00 he adopted
{Attachment 5). The motion carried.
Vice Chair Binder moved that S.B. 1353 as amended do pass. The motion carried by a roll call vote of 7-0-1-1
{Attachment 6).

S.B. 1249, certified court reporters board - DO PASS

Emily Schubert, Majority Intern, explained that S.B. [249 makes several changes and adds clarifying language to Title 32,
Chapter 40 establishing the Board of Certified Court Reporters in order to better delineate the duties of the Board and the
Supreme Court (Attachment 7).

: Vice Chair Binder moved that 8.B, 1249 do pass. The motion carried by a roll call vote of 6-1-0-2 (Attachment 8),

t Withont objection, the meeting adjourned at 2:30 p.m,

Joanne Bell, Committee Secretary

{Original minutes, attachments and tape on file in the Chief Clerk's Office)

AZ H.R. Cormm. Min., 3/1/2000

End of Document £ 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Assigned to JUD AS PASSED BY THE
SENATE

ARIZONA STATE SENATE

Phoenix, Arizona

FINAL REVISED
FACT SIHHEET FOR S.B. 1372

election laws; procedures
Purpose
An emergency measure that makes numerous changes to election laws.
Background

State and county election officials regularly identify areas of election law to be modified to promote
efficiency and to avoid duplication of duties. Officials throughout the state desire a variety of statutory election
procedures be altered.

Currently, the Secretary of State is required to transmit to the board of supervisors a notice designating
all of the offices that are to be elected at the primary election, although only state and federal candidates file
paperwork with the Secretary of State -- not local candidates.

If individuals wish to remove their names from an initiative petition, they often will put a line through
their names on the petition. However, because of a lack of statutory authority to reject signatures that have been
lined through, superior court cases have forced them to be counted. State law currently requires that an
individual sign a statement of intent at the office of the receiving officer, or mail a signed, notarized statement to
remove the individual’s name from a petition.

New open primary law allows voters who are not registered in a recognized party to vote in primary
elections but does not currently allow them to sign petitions for partisan candidates. Additionally, the federal
district court in Tucson has determined that any voter who resides in the district that a candidate secks to
represent, regardless of the voter’s party affiliation, can sign a petition for a candidate that is not affiliated with a
party recognized by the state.

Early voting requests include an opportunity for voters to provide change of address information.
Currently, permission through an additional registration form is required in law for the recorder to change the
voter file to reflect the address change based on the early voting request. Likewise, forms verifying ballots
because of a voter’s change of name contain related voter information.

It is currently required that a list of polling places be made available to the public at least 80 days before
an election. However, county recorders say it is not always possible to determine all polling places by the 80-
day deadline.

Current law requires that a number of ballots equal to 102 percent of voter registration plus the ballots

necessary for early voting be printed. In some cases, this results in a printing of 145 pesrcenltE ;)(fz t%% glémber of

https:/fwww.azleg.govllegtext/d4dleg/2risummary/s.137 2jud_final.doc.htm 1/4
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registered voters. On the other hand, election tuim-out is as low as 3 percent but rarely exceeds 60 percent,
leaving a great number of excess ballots.

The Supreme Court decision of County of Cochise v. Pacuilla states that the voter only need be registered

in the county and that a street address is not required in the affidavit that is signed by an early voter,

There is no fiscal impact to the state general fund.

Provisions

10.

11.

12.

13.

14.

15.

16.

17.

Allows individuals to remove their names from petitions by lining through them.
Allows towns to elect to be governed by a district system without having to become a city first.
Specifies procedures for updating voter registration address and name information.

Requires county recorders to remove from the voter registration rolls those who indicate on jury
questionnaires that they are convicted felons who have not had their civil rights restored.

Alters, from four years to two federal elections, the period of time that must elapse before a county recorder
can purge a voter from the inactive file.

Prohibits posting of precinct register information on the Internet without prior voter approval.

Increases the criminal classification for improper use of a precinct register from a class 2 misdemeanor to a
class 6 felony.

Eliminates the requirement that the Secretary of State transmit to the board of supervisors notice of local
offices being elected at the primary election.

Defers to federal election regulations as applicable to candidates in Arizona running for federal office.

Requires candidates to file simultaneously, with the relevant election officer, their nomination petition,
statement of organization {or the $500 threshold exception statement) and financial disclosure statement.

Allows individuals who are not members of state-recognized parties to sign partisan nominating petitions.

Requires presidential candidates in the general election to list their running mate and electors for inclusion
on the ballot.

Establishes a requirement of ten nomination petition signatures for precinct committeemen nominees or the
current two percent of the party voter registration in that precinct, whichever is less.

Allows county recorders to use information provided on early voting requests and other election materials to
update voter files.

Eliminates the requirement that county recorders make available to the public, at least 80 days prior to an
election, the location of polling places. The federal deadline serves as the default deadline.

Extends from one week before an election to two weeks before an election the deadline for counties to file
with the Secretary of State computer election tabulation programs.

Requires county party chairmen to provide changes to the sample ballot within five days of receiving the
draft Copy. EX2-0036

hitps:/www.azleg.govilegtext/ddleg/2r/summary/s.1372jud_final.doc.htm 2/4
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[8.

19.

20.

21,

22.

23,

24,

25.

26.

27.

28.

Allows color striping of ballots to identify political parties and other alterations to accommodate optical
scanning technology.

Allows tag lines on ballots that indicate the effect of yes or no votes, while still requiring more in depth
analysis to be available at the polling place.

Reduces the required number of ballots to be printed from 102 percent of precinct voter registration for each
polling place to 101 percent of registered voters for each precinct inclusive of early ballots already printed.

Allows delivery of ballots directly to the precinct rather than to the election inspector.

Eliminates the requirement that a precinct designation be included in an early voter affidavit.

Requires voters to put a mark next to write-in candidates to vote for them.

Repeals the law that prohibits tabulation of ballots that can be identified as coming from a particular voter.

Creates a committee comprised of legislators and members of the public to study issues relating to
availability of voter registration information, including making such information available on the Internet.

Eliminates obsolete language.
Malkes technical and conforming changes.
Contains an emergency clause but delays the effective date until September 1, 2000 for all provisions except

the study committee and the prohibition against posting precinct register information on the Internet without
voter approval.

Amendments Adopted by Committee

1.

Makes changes related to candidates for federal office,

Amendments Adopted by Committee of the Whole

1.

2,

Replaces the term “ward” with the term “district” throughout the cities’ and towns’ title of the code.
Allows towns to elect to be governed by a district system without having to become a city first.
Eliminates the requirement that write-in candidates submit a nomination petition.

Eliminates the ability of people from recognized parties to sign partisan nomination petitions for candidates
of a different recognized party.

Amendments Adopted by the House of Representatives

L.

2.

3.

Establishes a requirement of ten nomination petition signatures for precinct committeemen nominees or the
current two percent of the party voter registration in that precinct, whichever is less.

Allows political committees to request precinct registers.

Changes the cost of an electronic version of the precinct register from ten cents a name to $50 plus 50 cents
for each 1000 names for counties with populations of less than 400,000 persons; and the greater of $100 or

EX2-0037
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50 cents for each 1000 names for counties with populations of more than 400,000 persons. This generally
decrcases the cost of obtaining a precinct register.

4. Increases the criminal classification for improper use of a precinct register from a class 2 misdemeanor to a
class 6 felony.

5. Makes technical changes.

Amendments Adopted by Conference Commitiee

1. Eliminates the House changes regarding precinct registers in favor of a study comunittee.
2. Prohibits posting of voter information on the Internet without prior voter approval.

3. Adds an emergency clause to the bill, but delays implementation of most provisions until September 1,

2000.
Senate Action House Action
JUD 2/1/00 DPA  8-0-1 JUD 2/28/00 DP 8-0-0-1-0
34 Read 2/23/00 30-0-0 3" Read 3/20/00 57-2-1-0
Final Read 4/10/00 27-2-1-0 Final Read 4/10/00 43-15-2-0

Signed by Governor 4/13/00
Chapter 249 E

Prepared by Senate Staff
May 12, 2000

EX2-0038
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Action Date

04/10/2000

 AGUIRRE
 ARZBERGER
BEE
BENNETT
BOWERS
BROWN
 BUNDGAARD

CIRILLO

NV

Senate Final Reading - SB1372

Action

Passed

CUMMISKEY

CUNNINGHAM
DAY

FREESTONE

GNANT

GRACE

GUENTHER

HAMILTON

https:/fapps.azleg.gov/BillStatus/BillOverview/14082

Vote

27-2-1-0-0

HARTLEY

" HUPPENTHAL
JACKSON
- LOPEZ

- MITCHELL

PETERSEN

RICHARDSON

Emergency
N RIOSP
Y SMITH

Y  SOLOMON

N éSOLTERO
Y .SPlTZER
Y WETTAW
Y BURNSB
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Action Date

04/10/2000

ALLEN

ANDERSON

; AVELAR
?BINDER

; BLEWSTER
' BRIMHALL
. BROTHERTON
:BURNSR
?CARDAMONE
E?CARPENTER
iéCARRUTHERS
é?CHEUVRONT
é?CLARK

' COOLEY

. DANIELS

- NV

House Final Reading - SB1372

~ Action

' Passed

DUNBAR

FLAKE

FOSTER

GARDNER M

_ GARDNER W

GERARD

GLEASON

GONZALES

 GORDON
| GRAY
;GRWHN
 HART

HATCH-MILLER .

HORNE

 HORTON

hitps:#apps.azleg.gov/BillStatus/BillOverview/14082

Vote

43-15-2-0-0

Y ~ HUFFMAN
Y  JARRETT

Y  JOHNSON
N KNAPEREK
N KYLE

Y LANDRUM
Y LAUGHTER
Y LEFF

NY  LOREDO

Y MAIORANA
Y MARSH

N MAY

N MCGIBBON
Y MCGRATH
Y MCLENDON

Emergency

MIRANDA

NICHOLS

NORRIS

- OVERTON

PICKENS

 PREBLE
RIOS
 SCHOTTEL
| VALADEZ
VERKAMP
gvoss
: WEASON
 WEIERS
 WONG

* GROSCOST
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

BRIAN MECINAS, et al.
Plaintiffs,
V. Case No. CV-19-05547-PHX-

DJH

KATIE HOBBS, in her official
capacity as Arizona Secretary

of State,

Defendant.

Expert Report of Sean P. Trende

I, Sean P. Trende, do hereby declare the following:

I. I am over 18 years of age and am competent to testify regarding the matters
discussed in this report.

2. My areas of expertise include political history, voting laws and procedures in the
United States, redistricting, and the study of campaigns and elections.

3. I have been retained in this matter to provide an expert opinion responding to the
reports of Dr. Jonathan Rodden and Dr. Jon Krosnick. All opinions contained in this report are
offered to a reasonable degree of professional certainty. I am being compensated $300 per hour
for my work in this case.

4. My curriculum vitae is attached to this report as Exhibit 1.
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EXPERT CREDENTIALS

5. I have studied and followed United States elections on both a part-time and full-
time basis for almost two decades.

6. I received a B.A. from Yale University in 1995, with a double major in history
and political science.

7. I received a J.D. from Duke University in 2001.

8. I also received an M. A. from Duke University in 2001, in political science.

0. I received a Master’s in Applied Statistics from The Ohio State University in
2019.

10. I am currently enrolled as a doctoral candidate in political science at The Ohio

State University. [ have completed all of my coursework and have passed comprehensive
examinations in both methods and American Politics.

11. I joined RealClearPolitics in January of 2009. I assumed a fulltime position with
RealClearPolitics in March of 2010. My title is Senior Elections Analyst. RealClearPolitics is a
company of around 40 employees, with offices in Washington D.C. It produces one of the most
heavily trafficked political websites in the world, which serves as a one-stop shop for political
analysis from all sides of the political spectrum and is recognized as a pioneer in the field of poll
aggregation. It produces original content, including both data analysis and traditional reporting. It
is routinely cited by the most influential voices in politics, including David Brooks of The New
York Times, Brit Hume of Fox News, Michael Barone of The Almanac of American Politics, Paul

Gigot of The Wall Street Journal, and Peter Beinart of The Atlantic.
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12. My main responsibilities with RealClearPolitics consist of tracking, analyzing, and
writing about elections. I collaborate in rating the competitiveness of Presidential, Senate, House,
and gubernatorial races. As a part of carrying out these responsibilities, I have studied and written
extensively about demographic trends in the country, exit poll data at the state and federal level,
public opinion polling, and voter turnout and voting behavior.

13. I am currently the Gerald R. Ford Visiting Scholar at the American Enterprise
Institute, where my publications will focus on demographic changes and American elections.

14. I served as a Senior Columnist for Dr. Larry Sabato’s “Crystal Ball” from January
2014 through the end of 2016. I had to stop writing for the Crystal Ball because coursework for
my Ph.D. and Master’s of Applied Statistics was taking up too much of my time.

15. 1 am the author of The Lost Majority: Why the Future of Government is up For
Grabs and Who Will Take It. In this book, I explore realignment theory. It argues that realignments
are a poor concept that should be abandoned. As part of this analysis, I conducted a thorough
analysis of demographic and political trends beginning in the 1920s and continuing through the
modern times, noting the fluidity and fragility of the coalitions built by the major political parties
and their candidates

16. 1 also authored a chapter in Dr. Larry Sabato’s Barack Obama and the New
America: The 2012 Election and the Changing Face of Politics, which discussed the demographic
shifts accompanying the 2012 elections. I further authored a chapter in Dr. Sabato’s The Surge:
2014’s Big GOP Win and What It Means for the Next Presidential Election, which discusses
demographics and Electoral College shifts. I authored a chapter in Dr. Sabato’s Trumped: The

2016 Election That Broke All The Rules. I authored a chapter in David Schultz and Rafael Jacob’s
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Presidential Swing States, covering Ohio politics and its political subdivisions. Finally, I have
been asked to author a chapter for Dr. Sabato’s forthcoming book on the 2018 elections.

17. I co-authored the 2014 Almanac of American Politics. The Almanac is considered
the foundational text for understanding congressional districts and the representatives of those
districts, as well as the dynamics in play behind the elections. PBS’s Judy Woodruff described the
book as “the oxygen of the political world,” while NBC’s Chuck Todd noted that “[r]eal political
junkies get two Almanacs: one for the home and one for the office.” My focus was researching the
history of and writing descriptions for many of the newly-drawn districts.

18. I have spoken on these subjects before audiences from across the political spectrum,
including at the Heritage Foundation, the American Enterprise Institute, the CATO Institute, the
Bipartisan Policy Center, and the Brookings Institution. In 2012, I was invited to Brussels to speak
about American elections to the European External Action Service, which is the European Union’s
diplomatic corps. I was selected by the United States Embassy in Sweden to discuss the 2016
elections to a series of audiences there, and was selected by the United States Embassy in Spain to
fulfil a similar mission in 2018. I was invited to present by the United States Embassy in Italy, but
was unable to do so because of my teaching schedule.

19. In the winter of 2018, I taught American Politics and the Mass Media at Ohio
Wesleyan University. I taught Introduction to American Politics at The Ohio State University for
three semesters from Fall of 2018 to Fall of 2019. This semester I am teaching Political
Participation and Voting Behavior at The Ohio State University.

20. It is my policy to appear on any major news outlet that invites me, barring

scheduling conflicts. I have appeared on both Fox News and MSNBC to discuss electoral and
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demographic trends. I have been cited in major news publications, including The New York Times,
The Washington Post, The Los Angeles Times, The Wall Street Journal, and USA Today.

21. I sit on the advisory panel for the “States of Change: Demographics and
Democracy” project. This project is sponsored by the Hewlett Foundation and involves three
premier think tanks: The Brookings Institution, the Bipartisan Policy Center, and the Center for
American Progress. The group takes a detailed look at trends among eligible voters and the overall
population, both nationally and in key states, to explain the impact of these changes on American
politics, and to create population projections, which the Census Bureau abandoned in 1995. In
2018, I authored one of the lead papers for the project: “In the Long Run, We’re All Wrong,”
available at https://bipartisanpolicy.org/wp-content/uploads/2018/04/BPC-Democracy-States-of-
Change-Demographics-April-2018.pdf.

22. 1 previously authored an expert report in Dickson v. Rucho, No. 11-CVS-16896
(N.C. Super Ct., Wake County), which involved North Carolina’s 2012 General Assembly and
Senate maps. Although I was not called to testify, it is my understanding that my expert report was
accepted without objection. I also authored an expert report in Covington v. North Carolina, Case
No. 1:15-CV-00399 (M.D.N.C.), which involved almost identical challenges in a different forum.
Due to what I understand to be a procedural quirk, where my largely identical report from Dickson
had been inadvertently accepted by the plaintiffs into the record when they incorporated parts of
the Dickson record into the case, I was not called to testify.

23. I authored two expert reports in NAACP v. McCrory, No. 1:13CV658 (M.D.N.C.),
which involved challenges to multiple changes to North Carolina’s voter laws, including the

elimination of a law allowing for the counting of ballots cast in the wrong precinct. I was admitted
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as an expert witness and testified at trial. My testimony discussed the “effect” prong of the Voting
Rights Act claim. I did not examine the issues relating to intent.

24. 1 authored reports in NAACP v. Husted, No. 2:14-cv-404 (S.D. Ohio), and Ohio
Democratic Party v. Husted, Case 15-cv-01802 (S.D. Ohio), which dealt with challenges to
various Ohio voting laws. I was admitted and testified at trial in the latter case (the former case
settled). The judge in the latter case ultimately refused to consider one opinion, where I used an
internet map-drawing tool to show precinct locations in the state. Though no challenge to the
accuracy of the data was raised, the judge believed I should have done more work to check that
the data behind the application was accurate.

25.  TIserved as a consulting expert in Lee v. Virginia Board of Elections, No. 3:15-cv-
357 (E.D. Va. 2016), a voter identification case. Although I would not normally disclose consulting
expert work, Perkins Coie represented the plaintiffs in that case as well, and I was asked by defense
counsel to sit in the courtroom during the case and review testimony. I would therefore consider
my work de facto disclosed.

26. I authored two expert reports in Feldman v. Arizona, No. CV-16-1065-PHX-DLR
(D. Ariz.). Plaintiffs in that case challenged an Arizona law prohibiting the collection of voted
ballots by third parties that were not family members or caregivers and the practice of most of
the state's counties to require voters to vote in their assigned precinct. My reports and testimony
were admitted. Part of my trial testimony was struck in that case for reasons unrelated to the
merits of the opinion; counsel for the state elicited it while I was on the witness stand and it was

struck after Plaintiffs were not able to provide a rebuttal to the new evidence.
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27. 1 authored expert reports in A. Philip Randolph Institute v. Smith, No. 1:18-cv-
00357-TSB (S.D. Ohio), Whitford v. Nichol, No. 15-cv-421-bbc (W.D. Wisc.), and Common
Cause v. Rucho, NO. 1:16-CV-1026-WO-JEP (M.D.N.C.), which were efficiency gap-based
redistricting cases filed in Ohio, Wisconsin and North Carolina.

1. Dr. Rodden’s Data Do Not Suggest a Strong Relationship Between Ballot
Order and Vote Share

28.  First, I was asked by counsel to investigate and opine upon the opinions expressed
in the “Expert Report of Jonathan Rodden, PhD” [hereinafter “Rodden Report™].

29.  This section of my report discusses two problems with the Rodden Report. First,
the regressions in the Rodden Report include an odd set of covariates, and the findings are
sensitive to this selection of covariates. Second, the analysis fails to account for the fact that
there are not really 2,129 independent elections. Instead, these elections share dependencies
across space and time, and are more appropriately characterized as 15 clusters of data (counties)
measured dozens of times.

A. The Rodden Report’s findings are sensitive to model selection.

Utilizing different variables
30.  The Rodden Report finds an estimated effect of Republicans appearing first on the
ballot of .022, suggesting that, after controlling for other variables, a Republican candidate who
appeared first on the ballot would be expected to perform 2.2 percentage points better than one
who did not. The reported p-value for this test is .003, suggesting that the data we observe would

be very unlikely to occur if there were no relationship between ballot order and outcomes. !

! P-values are further discussed in Paragraphs 37-40.

ST -
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31. The Rodden Report controls for the following variables: ballot position,
incumbency, the share of registered voters in the county who are Republican, the log population
density, the share of the county population that is Native American, the share of the county
population that are renters, the office sought and the year in which the election occurs.

32. It is not clear why the Rodden Report includes the control for office, given that
there’s no intrinsic reason a Republican should do worse in, say, the Mine Inspector race than in
the Attorney General race. Yet the regression analysis finds a statistically significant result for
Mine Inspector and for President (taking Attorney General as the reference category) so it makes
some sense to include the data.?

33. More questionable is the Rodden Report’s decision to exclude datapoints that
most analysts would agree are important to understanding contemporary voting behavior: age
and race. The Rodden Report justifies the exclusion of white voters on the grounds that there are
multicollinearity issues with the Native American variable, which is clearly true.® It is unclear,

however, why the Hispanic share of a county’s population and the African American share of the

2 Regression analyses are often performed with a set of indicator variables — this is,
variables assigned a “1” if the group is included in the category and a “0” if it is not. So, for
example, this analysis includes a set of indicator variables for office sought. If an observation is
taken from a gubernatorial election, it would get a “1” there, and a “0” in all other offices. If an
observation is taken from a treasurer election, it gets a “1” there and a “0” for all other offices,
and so forth. For mathematical reasons beyond the scope of this report, one category must be left
out, such that some of your observations receive only zeroes in the coding. This category is often
referred to as the “reference category” or “reference grouping.” All other indicator variables
from this group are interpreted with reference to the excluded group. So, if Mine Inspector is the
reference category, then a coefficient of, say, .02 for state senate races suggests that Republicans
in general run two points better in state senate races than races for Mine Inspector. See Michael
H. Kutner et al, Applied Linear Regression Models, 314-19 (4th ed. 2004).

3 Multicollinearity refers to two predictor variables that are strongly related to one
another. For example, as the Native American share of a county increases, the non-Hispanic
white share of the county decreases. This can affect the standard errors of predictors.

_8.-
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county’s population would be excluded since they do not present similar issues, especially since
the data were included in Dr. Rodden’s underlying dataset. Likewise, given that younger voters
are more likely to vote Democratic than older voters, it is unclear why the Rodden Report would
not include the data provided for them. In addition, the decision to include the share of the
population that are renters is unusual. In my experience, elections analysts find that age, race,
ethnicity and whether a person resides in an urban or rural area (expressed here roughly through
the population density variable) is relevant to voting behavior. See, e.g., Sidney Verba, Kay
Lehman Schlozman, & Henry E. Brady, Voice & Equality: Civic Voluntarism in American ch. 8
(1995) (examining participation through the lens of race, ethnicity and gender); id. ch. 15
(examining participatory factors through education, gender, race, ethnicity, education, religiosity,
and level of employment); M.V. Hood III & Seth C. McKee, “Stranger Danger: Redistricting,
Incumbent Recognition and Vote Choice,” 91 Social Science Quarterly 344 (2010) (controlling
for party identification, ideology, religion, prior voting, age, income, education, marital status,
and gender); Kathy Cramer, The Politics of Resentment: Rural Consciousness in Wisconsin and
the Rise of Scott Walker (2016) (describing growing rural-versus-urban divide). There is not a
well-established renter-versus-owner divide. This does not mean that one should not try the
variable out, nor does it suggest that no one has ever included this variable in peer-reviewed
literature. It would simply be an odd choice to include, especially at the expense of other
variables.

34, As a check on these findings, I replicated the Rodden Report’s regression
analysis. I included all of his suggested variables, then added the relevant three variables to

account for ethnicity, race and age: “hispshare” “blackshare” and “agel8 30 share.”
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35. When we include these predictors, the estimated advantage for a Republican
candidate appearing first on a general election ballot in Arizona is 1.2 points. The p-value,
however, is 0.12. This means that the conclusion is not significant at traditional levels of
significance, especially for a design with (theoretically) more than 2,000 observations. See infra
437-940 (discussing p-values more thoroughly). This means that, had the Rodden Report
included these common variables, it would not have returned a statistically significant result.

36. In addition, when we include the Hispanic, African American and age variables,
renter share is no longer significant (p = 0.8). Nor is the share of a county’s population that is
Native American (p = 0.35). Following Dr. Rodden’s suggestion to remove variables that are not
statistically significant because they add noise, see Rodden Report at 18, I dropped Dr. Rodden’s
variables for the share of a county’s population that are renters and Native American. The
remaining countywide variables are all statistically significant. Ballot order remains not
statistically significant (p = 0.12); therefore, under standard social science analysis we would not
conclude that there is a relationship between ballot order and vote share. [Table 2]* In the bigger
picture, it does appear that the conclusions here are sensitive to the analyst’s choice of

covariates.®

* Full regression tables are provided at the end of the report. Their numbering therefore
reflects their appearance in the report after the two tables included in the body of this report.

> Dr. Rodden may suggest in response that the positive coefficients on the racial variables
suggest that the estimates are implausible. This would be a mistake. First, none of these county-
level coefficients are telling us how individuals are voting; it is how the counties are voting.
Second, these coefficients only tell us how the counties are voting after we account for other
variables. Because of this, seemingly counterintuitive outcomes are not uncommon in regression
analyses involving multiple variables.

- 10 -
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Interpreting p-values

37.  Understanding the conclusions above requires a review of what a p-value is. The
p-value tells us how likely is it that we would see the outcome that we observed (or an even more
extreme outcome) if there were no relationship between ballot order and vote share, See George
Casella & Roger L. Berger, Statistical Inference 397 (2d ed. 2002). As that probability gets
smaller and smaller, we eventually conclude that the outcome is simply too unlikely to continue
to believe that there is no relationship. Id.

38. Coin flipping offers a useful analogy. We generally believe coins are fair. If you
flip a coin and get a head, that is not unusual; you would think nothing of the coin. If you flipped
it again and got another head, that is not unusual either (this will occur about 25% of the time
with a fair coin). If you flipped it two more times and get two more heads, your eyebrows would
raise. That should only happen about 6% of the time. At a certain point, the outcomes become so

improbable with a fairly weighted coin that you would no longer believe that the coin is fair (it is

For example, African-American voters generally have lower turnout rates than non-
Hispanic whites. But when demographic controls are put in place, turnout among African-
American voters is actually higher than that of non-Hispanic whites. See Barry C. Burden, et al.,
“Election Laws, Mobilization, and Turnout: The Unanticipated Consequences of Election
Reform,” 58 Am. J. Pol. Sci. 95, 102 (2014) (“[I]t might be surprising that African Americans are
more likely to [vote]. This is not unusual, however, as several studies have shown that blacks
vote at a higher rate than whites once demographic disparities are taken into account.”). Trevor
Hastie, Robert Tibshirani, and Jerome Friedman, discuss a similar example in their machine
learning text, The Elements of Statistical Learning (2d ed. 2017). After running a regression on
predictors of heart disease, they note that blood pressure and obesity do not appear as statistically
significant variables, and that the obesity variable has a negative sign. They explain: “[t]his
confusion is a result of the correlation between the set of predictors. On their own, both sbp
[blood pressure] and obesity are significant, and with a positive sign. However, in the presence
of many other correlated variables, they are no longer needed (and can even get a negative
sign).”

211 -
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possible, to toss 100 heads in a row with a fair coin, but it is extremely unlikely; the better
explanation is that the coin is weighted).
39. Statisticians typically use the following guidelines regarding interpretation of a p-

value:

<.01: very strong evidence the “null hypothesis”; in this case, that there is not a

relationship between vote share and ballot order;

.01 - .05: strong evidence against the null hypothesis;

.05 - .1: weak evidence against the null hypothesis;

> .1: little or no evidence against the null hypothesis; in this case, little-to-no
evidence that ballot order is associated with vote share.

Wasserman, Larry, All of Statistics: A Concise Course in Statistical Inference, 157
(2004).

40. Importantly, the p-value only tells us how probable the data are taking the null
hypothesis as true: If the null were true, then we would see this sort of evidence “x” percent of
the time. One cannot, however flip this around and claim a p-value of .12 suggests “given this
data, there is a 12 percent chance the null [no relationship between Republican vote share and
ballot order] is true.” One also cannot then go a step further and say that there is an 88 percent

chance that the original hypothesis (a relationship exists between ballot order and vote share)

® In reality, we would probably go quite some time before we concluded the coin was
unfair. This is because many of us would in reality evaluate the evidence in light of a strongly
held prior belief that coins are fairly weighted. This is a Bayesian-style analysis, and is
discussed in more detail later in the report. Also, in a true frequentist experiment the number of
tosses would be determined ahead of time; this example is solely to illustrate the concept of a p-
value.

-12 -
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exists. Wasserman at 157. In statistical terms, the p-value represents an analysis of the data
conditioned on the null hypothesis (more technically, a parameter estimate) being true. It is
incorrect to reverse the statement, as if a researcher had conditioned on the data, and then draw
conclusions about the probability of the null hypothesis being true. To use a more basic
illustration, the following statement: “If a person has a pug, then they have a dog,” is true. But it
would be a mistake to flip it around and say “If a person has a dog, then they have a pug.”

B. Taking account of the clustering of the data shows results that are not
statistically significant.

41.  This leads to the second problem with the Rodden Report. One of the fundamental
assumptions of regression analysis is that the errors of observations are independent. That is to
say, roughly, the portion of an observation’s outcome that can’t be explained by the regression
analysis should not be partially predictable from knowing the value of other observations’
outcomes Kutner et al, supran. 1, at 108-110.

42.  The observations in this case almost certainly are not independent; election
outcomes are often related via when and where they occur. The treatment is not applied to
individual elections; rather it is applied to clusters of elections within counties. The Democratic
vote share in the level at which the treatment is applied obviously has intra-cluster dependencies.
An observation from Apache County provides some information regarding what the Democratic
vote share will be in other observations from Apache County. While a party’s vote share in a
given county changes over time, even slight correlations between observations within clusters
can wreak havoc on the accuracy of values generated by regression analyses, as we will see
below. Social scientists increasingly recognize that when a treatment (in this case, ballot order) is
applied at a higher level than the individual observations, statistical inference must account for

- 13-
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the level at which the treatment is applied. Robert S. Erikson & Lorraine C. Minnite, “Modeling
Problems in the Voter Identification — Voter Turnout Debate,” 8 Election Law Journal 85 (2009)
[Exhibit 2].

43. The consequences of failing to account for “within-group” similarities can result
in inaccurate conclusions. For our purposes, the most important effect is that failure to recognize
data clusters artificially decreases the standard errors. See Brent. R Moulton, “Diagnostics for
Group Effects in Regression Analysis,” 5 J. Bus. & Econ. Stats. 275, 275 (1987) (“Failure to
incorporate group effects can have serious consequences including inefficient coefficient
estimate and large downward bias in the standard errors, especially when estimation of the
coefficients of interest relies on between-group variation.”).

44. Artificially decreasing the standard errors, or a “large downward bias in the
standard errors,” id., will in turn tend to overstate the significance of findings. David M. Primo,
et. al, “Estimating the Impact of State Policies and Institutions with Mixed-Level Data,” 7 State
Politics & Policy Quarterly 446, 447 (2007) (“[S]tandard regression techniques applied to
mixed-level data often attribute exaggerated levels of statistical significance to coefficient
estimates, especially for state-level variables. . . . These observations will often not be
independent, thereby violating a standard assumption in regression analysis that the errors are
independently and identically distributed (i.i.d.).” [i.i.d. is statistical shorthand for “independent
and identically distributed]).

45. To use a more familiar example, suppose policy makers wanted to know the effect
of a curriculum change. Ten schools are selected, and a new curriculum is randomly assigned to

half of them. The final test scores of 100 students within each school measured to see if students

- 14 -
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in the schools teaching the curriculum perform better. Traditional linear regression of the type
being used in the Rodden Report will use 1,000 independent observations (100 students in each
of the ten schools). This will tend to produce small standard errors (standard errors are somewhat
analogous to the “margin of error” this Court may be familiar with in opinion polling), because
as the number of observations increases, the error margins decrease.

46. This estimate, however, is an illusion. In fact, you only have ten treatments (or
non-treatments) applied, measured multiple times within schools. See Primo et. al, at 449
(discussing state-wide laws and observing that “[t]he main problem here is that, in effect, the
number of independent observations is not the number of cases, but rather the number of
clusters. In the case of state policy studies, this results in 50 independent observations.”). The
performance of students in each school would likely be correlated due to other factors, such as
socioeconomic status, the quality of teachers in the school, classroom size, previous courses
made available to students, prior performance of the students, etc. See Brent R. Moulton, “An
[lustration of a Pitfall in Estimating the Effects of Aggregate Variables on Micro Units,” 2 Rev.
of Econ. & Stats. 334, 334 (1990) (“It is reasonable to expect that units sharing an observable
characteristic, such as industry or location, also share unobservable characteristics that would
lead the regression disturbances to be correlated. . . . [i]f the disturbances are correlated within
the groupings that are used to merge aggregate with micro data, however, then even small levels
of correlation can cause the standard errors from ordinary least squares (OLS) to be seriously
biased downward.”). As noted above, similar patterns likely exist at the county level here, which

is the level at which our treatment (ballot order) is being applied.

-15 -
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47. There are a number of ways to account for these similarities. This report addresses
a few such techniques. To deal with the large number of regressions described in the Rodden
Report, for the sake of brevity the report will first walk through the different techniques using the
Rodden Report’s lead scenario, which takes all available elections and tests whether Republicans
receive an advantage when they are listed first on the ballot — as an example. In every instance,
the report utilizes the modified specification of variables described above. It concludes with a
table that shows the outcome of applying the various techniques in all of the scenarios the
Rodden Report explores.

48. The bottom line is that once you begin to account for within-county correlations,
the estimated ballot order effects from the Rodden Report shrink in 80 of 80 analyses. In many
cases, they disappear entirely.

Technique 1: Clustered Robust Standard Errors

49. One of the most straightforward approaches is to cluster standard errors. Clustered
robust standard errors were suggested in 1986, see Brent R. Moulton, “Random Group Effects
and the Precision of Regression Estimates,” 32 Jrnl. of Econometrics 395 (1986), and political
scientists increasingly utilize this to account for these issues when studying election regulations
that occur at the state level. See, e.g., Barry C. Burden, et. al, “Election Laws, Mobilization, and
Turnout: The Unanticipated Consequences of Election Reform,” 58 Am. Jrnl. Political Sci. 95,
100 (2014) (utilizing clustered standard errors to examine the impact of early voting laws); Jan
Leighley and Jonathan Nagler, Who Votes Now? Demographics, Issues, Inequality & Turnout in

the United States (2013) (reporting clustered standard errors). It is simple to cluster standard

-16 -
EX3-0056



€ase 22016205507 D020 olidinddriS3398, BidE 0120120 PRragéiones

errors; one need only add two words to the various lines of code that generate the regressions for
the Rodden Report.

50. When we cluster our standard errors here, the p-value for ballot order is 0.168.
[Table 3]. In other words, the probability of seeing this sort of result if there were no relationship
between ballot order and vote share is 0.168. To put this in perspective, the probability of having
three kids, and having them all be boys, is lower than this — roughly 0.125— but there is nothing
unusual about a family that has three boys and no girls.

51. Plaintiffs’ experts may object that clustering robs the test of power. The power of
a test is the ability of the test to detect significant effects; it is the probability of rejecting the null
hypothesis when that the null hypothesis is, in fact, false. As the number of observations falls,
the power of the test falls (all other things being equal), such that it becomes difficult to detect
effects. To use an extreme example, if someone were trying to determine whether a coin was fair
by tossing it three times, that person would never be able to conclude that the coin was unfair,
because none of the outcomes has a less than 5 percent chance of occurring. In statistical terms,
the test lacks sufficient power to ever reject the null hypothesis.

52. Such a complaint misses the mark here. First, all of the regressions below detect
significant results for some variables, they just do not tend to detect results for the variable we
are interested in here. Moreover, the coin toss example is an experiment; before beginning, the
person designing the experiment would ensure that there would be a sufficient number of tosses
to have a good chance at detecting a biased coin. Election results, however, are observational

data, which is data that is analyzed after-the-fact and not controlled. In the coin-toss example
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above it is easy to set the experimental design appropriately beforehand. But it is not possible to
increase the number of counties in Arizona from 1980 to 2018.

53. In other words, it is not a question of increasing or decreasing the power of the
test. It is a question of acknowledging the reality of an experiment that was effectively designed
decades ago. See Expert Report of Dr. Jon A. Krosnick [hereinafter “Krosnick Report”] at 7
(“The power of a significance test to detect a real difference between groups of voters who saw
different orders depends upon the number of independent observations on which the significance
test is based.”) (emphasis added). This is not to say that we cannot do things to increase the
power of observational designs, but we are still limited by the structure of the data. Regardless,
Robert Erikson and Lorraine Minnite encountered similar issues when they examined the voter
identification literature and concluded that much of it was badly flawed. Most analyses focused
on tens of thousands of voters described in the Current Population Survey, which produced very
powerful tests. Robert S. Erikson & Lorraine C. Minnite, “Modeling Problems in the Voter
Identification — Voter Turnout Debate,” 8 Election Law Journal 85, 88 (2009). Erikson and
Minnite note, however, that clustered standard errors were uncommon in political science (unlike
in economics) and commented that failure to acknowledge clustering erroneously increased the
power of the test.

54. As they explained, “the large N of over 64,000 cases (in the 2004 analysis)
provides the illusion of more statistical power than is present. Although the individual-level
variables provide some controls, with only 50 states plus D.C., the effective N for calculating
standard errors from the individual-level data is merely 51.”). Id. (emphasis supplied). Ignoring

the clusters and pretending there are approximately 2,000 independent observations does not
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actually increase the power of the test. It leads to false confidence in the test power, when in
reality we are simply decreasing the accuracy of the estimated “margin of error.” See also
Krosnick Report at 8 (“Thus, statistical tests should treat groups of voters (in the same precinct,
assembly district, township, etc.) as the ‘unit of analysis’ unless the non-independence is taken
into account in an analysis treating individual voters as the unit of analysis.”); Alberto Abadie et
al, “When Should You Adjust Standard Errors for Clustering?”” (Oct. 2017), available at
https://economics.mit.edu/files/13927.

Techniques 2 and 3: Generalized Estimating Equations

55. Generalized estimating equations (GEEs) are also a newer addition to the
statistical toolkit. Various forms of regression analysis were unified by the theory of generalized
linear models some 50 years ago. See J.A. Nelder and R.W.M Wedderburn, “Generalized Linear
Models,” 135 Jrnl. of the Royal Statistical Soc., 370 (1972). These still retained the assumption
of basic regression analysis that error terms are independent. Over the course of the next decade,
however, GLM’s were extended to situations where the data were correlated. See K. Y. Liang
and S. L. Zeger, “A Comparison of Two Bias-corrected Covariance Estimators for Generalized
Estimating Equations,” 73 Biometrika, 13 (1986). With the advent of higher computing power,
these techniques — Generalized Estimating Equations — have become common for analyzing
longitudinal data such is this — that is, data where we have repeated measurements of
observations across time.

56. The idea behind Generalized Estimating Equations is that the researcher should

specify a covariance matrix, which is the researcher’s sense of how the data are likely
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correlated.” The GEE solution is then obtained by iterating between re-estimating the covariance
matrix and re-estimating the coefficients until a stable outcome has been reached. See Garrett M.
Fitzmaurice et al, Applied Longitudinal Analysis 357 (2d ed. 2011). GEEs, then, differ from
clustered standard errors in that the latter approach simply adjusts the standard errors after the
regression has been recalculated, while the GEEs adjust both the standard errors and the
coefficients. GEEs have the additional benefit that they tend not to be sensitive to the initial
estimated covariance matrix, as they will tend to reach the same conclusion regardless of the
initial “best guess” of the researcher. Id.

57. I ran the GEEs with two separate definitions of a “cluster.” The first, and most
natural, was a county-level cluster. I utilized an exchangeable covariance structure. However, we
might also conceptualize the clusters as county-offices: In other words, we might expect races
for state senate districts in Maricopa County to have correlations that are different than the
correlations for presidential races.

58. When we apply a GEE to the data utilizing counties as the cluster (I chose an
exchangeable correlation structure), the estimated effect of Republicans going first is much
smaller than in Dr. Rodden’s estimates; it is less than a point, with a p-value of 0.29 [Table 4].
Using the combined county/race clustering method, the estimated effect is two-tenths of a point

using exchangeable correlation, with a p-value of 0.758 [Table 5].

7 Potential choices include, but are not limited to, “unstructured,” where every point has
its own unique relationship to every other point, autoregressive, where datapoints are thought of
as more strongly related to the data points closest to them in the time sequence, exchangeable,
where datapoints share a constant relationship. Fitzmaurice et al at 169-175.
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Technique 4: Bayesian Hierarchical modeling

59. In the beginning, statistical inference was Bayesian. To understand what I mean
by “Bayesian” we should return to our discussion of a p-value. As noted, with a p-value, you
take the null distribution as true, and inquire as to the probability of seeing the data that we
observe. The Bayesian approach reverses this. By incorporating a prior view of what the data
look like (it is acceptable to take “I really don’t know” as a position, and there are ways to
incorporate this view) and evaluating that view in light of the data presented, Bayesian
techniques produce what are called “posterior distributions.” This allows us to calculate
“credible intervals” — similar to error margins — and to say directly “there is a 95 percent
probability that the effect of ballot order is somewhere between the lower bound and upper
bound.”

60. Bayesian analysis of data dates to the late 1700s, and for much of the 1800s
statisticians used inferential techniques that were effectively Bayesian, even if they did not use
the label. See Stephen E. Fienburg, “When Did Bayesian Analysis Become Bayesian,” 1
Bayesian Analysis 1 (2006) (providing a history of the development of Bayesian analysis).
Toward the end of the 19th Century and in the beginning of the 20th Century, Karl Pearson and
Ronald Fisher laid the foundation for what would become frequentism; Jerzy Neyman and Egon
Pearson later developed the hypothesis testing framework described in the first section of this
report. This approach dominated statistics well into the 20th Century; the term “Bayesian” does
not appear to have been coined until the 1950s. Some of this was philosophical, but part of it was
practical: Bayesian posteriors are often impossible to calculate, and require complex computer

applications to finalize. But the development of fast computers enabled increasingly powerful

-91 -
EX3-0061



€ase 22016205507 D100 olidinddri>3398, BidE Y2012 Pragéo9bes4

methods for analyzing posterior distributions, with Geman and Geman introducing the Gibbs
sampler in 1984; this forms the basis of much modern Bayesian analysis. See Stuart Geman &
Donald Geman, “Stochastic Relaxation, Gibbs Distributions, and the Bayesian Restoration of
Images,” 6 IEEE Transactions on Pattern Analysis and Machine Intelligence 721 (1984).

61. One of the common uses of Bayesian techniques is for hierarchical modeling,
including “survey data gathered over a set of locations (e.g. states, Congressional districts,
countries); experimental studies deployed in multiple locations; and perhaps the locus classicus
of hierarchical modeling in the social sciences, studies of educational outcomes where the
subjects are students, who are grouped in classes or schools, which nest in school districts, which
in turn nest in states.” Simon Jackman, Bayesian Analysis for Data Analysis 301 (2009). When
the value of a coefficient depends on location, because data are clustered, Bayesian hierarchical
modeling provides insight.

62. Bayesian hierarchical modeling is often implemented via a program called JAGS,
but JAGS is often time-consuming to execute and cumbersome to program. As an alternative,
researchers have recently developed a program called INLA, which is much more
computationally efficient and simpler to implement. See Marta Blangiardo & Michaela
Cameletti, Spatial & Spatio-Temporal Modeling with R-INLA (2015). Due to the large number of
regression analyses used in Dr. Rodden’s report, I have used R-INLA here.

63. When we implement a hierarchical model using non-informative priors with
county-level effects, the mean outcome is -0.006, suggesting a penalty to appearing first on the
ballot of six-tenths of a percent. The 95 percent credible interval is (-0.018, 0.007), which clearly

includes both positive and negative values. [Table 6]. One must be careful with Bayesian
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inference, since there will always be an effect one way or the other (the probability of something
being exactly zero is, in fact, zero). Think of it this way: Even if we randomly assigned ballot
order to every ballot, the chances that we would actually find exactly no net advantage to one
party or the other are miniscule; this would occur through the vagaries of chance. The fact that
we have both positive and negative numbers in the 95 percent credible interval suggests that we
can have very little confidence in what sort of effect there is.

Technique 5: Spatio-Temporal Modeling

64. When Noel Cressie wrote his seminal text on Spatial Statistics 25 years ago,
spatio-temporal modeling — which he called spacetime models —warranted a single entry in his
index. Statistics for Spatial Data 9 (1993). Advances in computing power, however, have
renewed interest in spatio-temporal modeling in the past decade.

65. One of the drawbacks of the previous methods is that they all assume that once
you have properly identified clusters and dealt with correlations within the clusters, that the
clusters themselves are independent of each other. In other words, they assume that election
results in Santa Cruz County have nothing to do with what is happening in Pima County. But this
is not likely to be the case; Santa Cruz County and Pima County have voted for the same
presidential candidate in every election since 1960, with Pima consistently being the more
Republican of the two counties.

66. It is also likely the case that our observations are correlated over time: election
results in year 2000 in Pima County give us insight as to how that county is likely to vote in

2004. This does not mean that counties cannot change, it simply means that these changes often

-923.
EX3-0063



€ase 22016205507 D020 olidinddriS3398, BidE01Y20120 PRagéd 9bes4

occur slowly, and that observations occurring close in time are probably not entirely
independent.

67. To control for spatial and temporal dependencies, I implemented a spatio-
temporal model in INLA. For spatial dependencies, I selected a “Begag-Y ork-Mollier model,
which will assume that there are correlations with neighboring counties, but also allows for
independent moves within counties. For the temporal component, I selected an AR1 method,
which will suggest that the vote share in a county in a given election year is a function of the
vote share in the previous election year, plus some random noise. When I applied this to Dr.
Rodden’s basic model, the average advantage for a Republican appearing first on the ballot was a
negative percentage point. The 95 percent credible interval was (-0.023, 0.002), suggesting that
we should not conclude that any effect was present. [Table 7]

Other models

68. The Rodden Report implements a number of other regression models. By my
count, there are sixteen, but there are four “core” models. The first model is the base model,
which the Rodden Report emphasizes throughout his report. It examines all races from 1980 to
2018, for all offices except for State House of Representatives. It comes in two variants:
Republicans first and Democratic first.

69. The Rodden Report then runs its basic model by dividing elections in terms of
incumbency. Thus, instead of examining elections where the Republican is listed first, he
examines elections where the Republican is listed first and is an incumbent, versus elections
where the Republican is listed first but is running for an open seat. He does the same for

Democrats.
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70. The Rodden Report next examines statewide elections only — that is, he drops the
observations for U.S. House, Arizona House of Representatives, and Arizona Senate. He
examines Republicans and Democrats separately here.

71. Finally, the Rodden Report splits the data between down-ballot races and top-of-
ballot races, which it examines for both elections where Republicans were listed first and for
when Democrats were listed first. These are further broken down into analyses where he includes
controls for the office sought, and where he does not include these controls.

72. I have reproduced all of these analyses using all of the techniques described
above. The results can be found in greater detail in the accompanying computer code; the
variable of interest is summarized in the following table. It first reports the coefficient for a given
model and technique, the 95 percent confidence/credible interval, and the p-value where
appropriate. Thus, the upper left cell reflects Dr. Rodden’s base model, using his
parameterization. It has an estimated effect of 0.022, a p-value of 0.002, and a 95 percent

confidence interval of (.008, 036).
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73. As you can see, Dr. Rodden found statistically significant primacy effects for
every one of his models except for one. But as we increasingly take account of clustering and
correlations within the data, the size of these effects diminish, and in many cases disappear.
Every test that attempts to account for non-independence of observations reveals an estimated
effect that is smaller than that found in the Rodden analysis. Likewise, the p-values are typically
larger once the structure of the data is taken into account.

74. Of course, all of the techniques offered above have pros, cons and limitations, and
experts may disagree about the appropriate techniques to utilize when examining election data.
There is rarely a perfect statistical technique for a given problem. In any event, these techniques
call into question the accuracy of the estimates from the Rodden Report, which make no attempt
to account for any intra-county or temporal correlations, and effectively assume them away.
Utilizing techniques designed to account for these dependencies will result in smaller effects and
larger p-values.

C. The Rodden Report Fails to Account for the Fact that it is Offering Multiple
Simultaneous Inferences.

75.  As a final observation, to the extent that the Rodden Report simultaneously claims
that the 16 regression results are true, it runs into a problem of multiple comparisons. To see the
intuition behind the problem of multiple comparisons, imagine that we estimated 20 regression
coefficients, one of which presented as statistically significant with a p-value of 0.05. This means
that if the null hypothesis were true, there would only be a 1-in-20 chance of this type of data
appearing. We would normally reject the null hypothesis in this circumstance. The problem is

that we have estimated 20 regression coefficients, so we would actually expect around one
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statistically significant result even if there were no relationship between the variables. Rejecting
the null hypothesis would be a mistake.

76. There are a variety of statistical techniques to account for these multiple
comparisons (or “joint inferences”) but the simplest is the Bonferroni correction. See Kutner et al
at 228. Using this procedure, the researcher divides the p-value that he is using as a threshold
(here, 0.05) by the total number of analyses that are simultaneously held out as true (here, 16).
This suggests that the Rodden Report should have employed a p-value threshold of 0.003125 for
his cutoff. Utilizing this cutoff, many of the significant effects that the Rodden Report holds out
as simultaneously true no longer are.

D. The Rodden Report’s Matching and RDD Analyses are Similarly Flawed.

77.  Next, Dr. Rodden conducts a matching analysis. This approach takes variables
and generates propensity scores, and attempts to compare outcomes with close propensity scores
that both received and did not receive the treatment. By generating numerous such matches, the
matching analysis attempts to isolate the effect of the treatment (the effect of ballot placement).
This suffers from three flaws.

78. First, the matching analysis above suffers from the same problems as the basic
regression analysis. Because his covariates are all measured at the county level, which is also the
treatment level, the number of available matches is effectively reduced by the design at the
outset. Hence, matching is rarely performed on cross-sectional time series data such as this. See
Kosuke Imai, In Song Kim, & Erik Wang, “Matching Methods for Causal Inference with Time-
Series Cross-Sectional Data, ”” working paper (describing peer reviewed literature that struggles

with application of matching to cross-sectional data and proposing a solution); Alberto Abadie,
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Alexis Diamond, & Jens Hainmueller, “Synthetic Control Methods for Comparative Case
Studies: Estimating the Effect of California’s Tobacco Control Program,” 105 Jrnl. of the Am.
Statistical Ass’n 493 (2010) (describing a solution for the circumstance where only one grouping
receives the treatment).

79. Second, the design in the Rodden Report is sensitive to covariate choice. For
example, when the Rodden Report matches on variables beyond party registration and analyzes
his “fuller” set of covariates, the resulting analysis shows only weak evidence of an effect for
Republicans (p = 0.075). When including the variables described above for ethnicity, race, and
age as the basis for the matching analysis, the resulting output value indicates a statistically
insignificant outcome (p = 0.33). In addition, the coefficient shrinks to around 0.016.

80. Third, peer-reviewed literature has cast doubt on the ability of matching analysis
to truly expose a causal mechanism in the context of elections. Jasjeet S. Sekhon, “Opiates for
the Matches: Matching Methods for Causal Inference”, 12 Annual Rev. of Poli. Sci. 487 (2009).
This is especially problematic in the context of an observational study, such as this one. A key
assumption is that the treatment condition (whether a party is first or not on the ballot) appears
“as if random.” 1d. But ballot order here is plainly not random. Some clusters never receive the
treatment, while others never receive the control. Indeed, whether a cluster receives a treatment
is not random at all by definition; it is a function of the election outcome in the preceding
election year. Id. at 496. In a way, units self-select into the treatment.

81. This is not necessarily a problem if the assumption known as “selection on
observables” holds true. That is: The predictors/covariates you are using for matching analysis

are the relevant ones that determine whether a treatment is applied or not. If you are “selecting
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on unobservables,” that is, if the treatment is related to your outcomes, the matching analysis will
be flawed. Id. Here, the treatment is clearly selected by unobserved predictors, since it is, in fact,
fully determined by the outcome of the previous election, which is the response variable of a
different observation, rather than a predictor or set of predictors from a given observation. The
selection mechanism is categorically excluded from the matching analysis; in other words, there
are confounders that the model cannot account for, since they are the data for the county in the
preceding election year.

82. For Dr. Rodden to argue that the variables he selects are sufficient, it would have
to be the case that vote shares are truly determined by only the year, the office sought, ballot
order, registration statistics, and a handful of demographic characteristics — in other words, the
variables that we have been including throughout this analysis. If there might be other factors
that determine vote share — and there almost certainly are (such as candidate quality, campaign
quality, the national political environment) — the analysis here will be biased. Regardless, the
burden is on the party offering the matching analysis to justify “selection on observables,” and
not the other way around; no such justification is offered in the Rodden Report. Id. at 503
(“Selection on observables and other identifying assumptions not guaranteed by the design
should be considered incorrect un-less compelling evidence to the contrary is provided.”).

83. Dr. Rodden’s regression discontinuity design offers more of the same. Regression
discontinuities operate under the same assumptions as regression analyses, so to the extent that
clustering is a problem above, it remains a problem here.

84. The estimates here are again sensitive to a choice of covariates. In Dr. Rodden’s

first discontinuity, he finds an estimated advantage of almost seven points for Republicans when
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they hold the first position on the ballot, with a p-value of .017. But after adding the county-level
covariates described above, that effect becomes negative three points, with a p-value of 0.193.

85. Additionally, political scientists have expressed skepticism that RDDs can be
used in an election setting to isolate a causal mechanism. Because parties can concentrate
resources to manipulate outcomes in close races, they lose their randomness, which makes the
estimates of the RDD unreliable. See Devin Caughey & Jasjeet Sekhon “Elections and the
Regression Discontinuity Design: Lessons from Close U.S. House Races, 1942-2008.” 19
Political Analysis 385 (2011); Justin Grimmer et al, “Are Close Elections Random” (2011)
(working paper). To be sure, there is a debate over this argument, but caution should be
exercised before drawing conclusions regarding causation here.

86. Finally, the Rodden Report itself concedes that these estimates are less reliable
than his other estimates. Rodden Report at 4.

1I. Response to the Krosnick Report

87. I have also been asked to respond to the Krosnick Report. It mostly consists of a
literature review, none of which includes a previous study of Arizona. There are, however, a few
important points that weaken his conclusion about what our expectations in Arizona ought to be.

88. First, by Dr. Krosnick’s own reckoning, the literature prior to 1998 is
methodologically flawed and largely irrelevant. In his 1998 paper with Dr. Miller, they note
“most of the 24 previous studies of name-order effects did not involve assignment of voters to
different name orders at all but rather looked at whether, when combined across a large number
of elections, candidates listed in different positions did better or worse on average. . . . But

because candidates’ names were most often listed alphabetically, these differences between the
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positions might have been due to alphabetic-based name preferences instead of name order.”
Joanne M. Miller & Jon A. Krosnick, “The Impact of Candidate Name Order on Election
Outcomes,” 62 The Public Opinion Quart. 291, 296 (1998). Of the remaining six studies, four
failed to report significance tests or made mistakes while computing them. Id. The two studies
that did not have design flaws are described as finding that no name-order effects exist. Id. See
also Jon A. Krosnick, Joanne M. Miller, & Michael P. Tichy, “An Unrecognized Need for Ballot
Reform,” in A.N. Crigler & M.R. Just, Rethinking the Vote: The Politics and Prospects of
American Election Reform 63 (2004) (“Only two studies did not have at least one significant
design flaw that precludes making reasonable inferences, and neither found statistically
significant name order effects . . .”); R. Michael Alvarez, Betsy Sinclair & Richard L. Hasen,
“How Much is Enough? The ‘Ballot Order Effect’ and the Use of Social Science Research in
Election Law Disputes,” 5 Election Law Journal 40 41 (2006) (describing the Miller and
Krosnick as concluding that 18 of the pre-Miller/Krosnick studies had “significant
methodological flaws” and that the stronger studies “produced mixed results.”)

89. Second, these studies are concentrated in three states: Ohio, North Dakota and
California. This can have an impact on the conclusions drawn. While I know relatively little
about North Dakota and California, in Ohio, elections are fundamentally different than the
Arizona elections being examined here, and any analysis of Ohio that does not restrict the
elections being analyzed will is likely to overstate the importance of ballot order because, for
example, Ohio has non-partisan judicial elections in all counties and for all state courts, which
provide fewer heuristics for voters to use when attempting to make a decision in the ballot booth.

Miller & Krosnick, at 299-303. In addition, Ohio holds partisan elections for just about every
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imaginable office, down to the county coroner, so analyses of Ohio involve many more low-
profile races than we are examining in the current case. In fact, of the post-1998 U.S. studies that
do not solely involve down-ballot races or primaries, See, e.g., David Brockington, “A Low-
Information Theory of Ballot Position Effect,” 25 Political Behavior 1 (2003), only one — an
unpublished manuscript regarding the Vermont House of Representatives — studies a state other
than those three.

90. Third, these effects tend to be “concentrated among a subset of election contests.”
Krosnick et al, at 69. Miller and Krosnick fail to find statistically significant results for U.S.
Representative and state representatives, and report only one significant result for state Senator.
The significant results are generally confined to the county level: County Commissioners,
prosecuting attorneys, sheriffs, coroners, and the judges. Miller and Krosnick find no ballot order
advantage for George H.W. Bush, Bill Clinton, or Ross Perot (they study the 1992 election
results) in the three Ohio counties that form the basis for their study. For the U.S. Senate, they
identify significant effects only in Franklin County, find insignificant positive effects in
Cuyahoga County, and find insignificant negative effects in Hamilton County. They do find
strong effects for U.S. Representative in Franklin County, but these were not repeated in
Cuyahoga or Hamilton counties. Krosnick, et al’s study of the 2000 elections in California, Ohio
and North Dakota found no statistically significant result for the major party candidates in any of
the three states, found no statistically significant result for the major party candidates in the
uncompetitive California Senate election, and found only an effect in the uncompetitive 2000

Senate race in Ohio.
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91. To the extent consensus exists, it seems to be that strong ballot primacy effects
exist in down-ballot races, for minor candidates, or for races where partisan cues are unavailable
such as primaries or non-partisan elections. But none of those are implicated in the elections
studied by the Rodden report. In fact, the large effects that Dr. Rodden describes would appear to
be anomalous.

92. If we limit ourselves to studies in the United States of general elections conducted
at the state legislative level or higher — the elections at issue in this case — the evidence for ballot
order effects is equivocal. If we limit ourselves to peer reviewed literature, excluding internal
studies in Vermont or Stanford undergrad theses, there are only a handful of studies that qualify,
all of which examine either Ohio, North Dakota, or California. Two fail to find any effect (as
discussed in Dr. Krosnick’s report), while one (Ho & Imai 2008) finds an effect only for
primaries and minor parties. Two (Miller & Krosnick 1998 and Krosnick, Miller & Tichy 2004)
fail to employ any sort of control for covariates and find limited evidence of a statistically
significant effect beyond county-level offices.

93. Two recent pieces identified by Dr. Krosnick warrant special attention. The first is
the Pasek et al piece from 2014. This piece is noteworthy for its similarities to the design in the
Rodden Report: The authors look at repeated measurements in California over an extended
period of time and use a technique designed to account for correlated errors. However, they do
not appear to take the Rodden Report’s approach of splitting the dataset into Republican and
Democrat data with separate covariates for each. More importantly, they find much smaller
effects than the Rodden Report: only a half point overall, and only a quarter-point in closely

contested races.
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94, Second, the Chen et al piece involves a study of North Dakota. See Eric Chen et
al., “The Impact of Candidate Name Order on Election Outcomes in North Dakota,” 35 Electoral
Studies 115 (2014). It finds statistically significant results in a handful of races. Most of these
races were far down-ballot (the uncompetitive 2000 senate race is an exception) while the largest
effect was found in the non-partisan state Supreme Court race. Overall, it finds an average effect
of just a point.

95. In the section on Bayesian Hierarchical modeling, this report described a
Bayesian approach to data analysis: one takes what one knew or believed previously about the
data — called a “prior” — and then re-evaluates that prior in light of the data. Dr. Krosnick’s report
is perhaps best understood as suggesting that, when evaluating the evidence in Arizona, one
should begin with a strong “prior” that there is likely a ballot order effect present in the state. We
can replicate Dr. Krosnick’s presumption with a Bayesian Hierarchical Model with random
effects at the county level, and run the model with the outcomes we already have (Arizona
election results), to see if Dr. Krosnick’s presumption is justified. Since I am only conducting
one regression analysis here, I use the more flexible JAGS tool rather than INLA. The model is
slow-mixing, so I use 500,000 adaptation steps, and 1,000,000 burn-in steps. I then save 100,000
steps for analysis.

96. For a starting point, on all variables except ballot order, I use the findings of the
first model I explored. Because the model takes several hours to mix in its present form, I do not
estimate parameters for the 22 “year” variables. In other words, the hierarchical model reflects
the findings of Dr. Rodden’s model, minus the data for share of a county’s residents who are

renters or Native Americans and the fixed effects for year, plus the variables for share of a
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county’s residents who are Hispanic, African American, or young. One of the benefits of
Bayesian Hierarchical modeling is that if these priors are unjustified, the model will move
toward a belief in a different result in light of the data.

97. The ballot order variable is set up to reflect a fairly strong prior belief that there is
a primacy effect for all elections. I have set it initially at five points. The precision of 5000
reflects a strong belief that the effect is, in fact, larger than zero.

98. Even with this strong prior in place, after running the model, the expressed mean
ballot advantage is just under a point, and the 95 percent credible interval includes zero. Roughly
speaking, this suggests a result that is not significant (-.0008269, .02068). [ Table 8]

99. Why might Arizona be different? Dr. Krosnick’s work offers a hint. One of his
theories for the ballot primacy effect arises from the lack of knowledge among voters about low-
profile races, who are forced to utilize heuristics to determine for whom they should vote. In the
voting booth, it is effectively impossible to acquire additional information about candidates;
voters must make do with what they have. If they do not recognize names, and if they lack
partisan information to use as a cue, they may resort to something such as ballot order to inform
their vote choice, however poorly.

100.  Absentee and early balloting is another matter entirely. Information there is easily
obtainable; it is much less costly. A voter might watch the news, ask a friend or family member,
or simply access the internet and Google a candidate. Thus, we might expect absentee and early
voting to result in less of a primacy effect in low-profile offices, where a voter is unlikely to
carry large amounts of information into the voting booth. And this is exactly what Pasek et al

found in their study: In California, where 42 percent of ballots were cast absentee in 2006, the

- 36 -
EX3-0076



€ase 22016205507 D020 olidinddriS3398, BidE 0120120 Prags8iobes4

first-position advantage for low-profile offices dropped to 0.38 points. Pasek et al, at 432. In a
state such as Arizona where at least 75% of votes are consistently cast as early ballots, we might
expect that effect to be even smaller, to the point of being negligible.

101.  Second, it may just be that the findings for general elections in America simply
aren’t enough to generalize well. Chen et al raise this possibility in their 2014 piece:

Examined at a distance, it might seem that the existing literature on name order effects
documents a robust finding that is well understood in terms of moderators and the
underlying psychological processes. But in fact, this may be too optimistic of a conclusion.
Most importantly, the majority of general election data analyzed in recent years comes
from a narrow slice of time (the late1990s) just in California, where only one of various
possible methods was used to assign name orders to voters. And the wave of work
immediately prior was dominated by analysis of data from Ohio elections, where another
method of name order assignment was used. Therefore, in order to have confidence in the
generalizability of the name order effect, evidence from other states that employ other
name order assignment procedures in general elections would be desirable to add to the
literature.

Chenetal., at 116-17.

102.  In summary, Dr. Krosnick’s literature review is largely accurate, but it lumps
diverse studies together, including studies using methods he has previously discounted; studies
focusing on down-ballot races; and studies of states with an election framework different from
Arizona’s. There are a handful of published, peer-reviewed studies that are similar to the
evidence offered in Arizona, and most of these suggest a lower primacy effect than the Rodden
Report suggests. Even when I incorporate a strong prior belief of a large effect into my analysis

of the Arizona data, I conclude that the effect is much smaller than the Rodden Report claims

and that we are not justified in claiming that it is greater than zero.
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Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury under the laws of the

United States that the foregoing statements are true and correct.

This the 20th day of January, 2020.

SV —

Sean P. Trende
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Table 1: Coefficients and Significance for Various Models and Techniques

Model ‘ Rodden ‘ Clustered ‘ GEE (County) ‘ GEE2 (C-Office) ‘ BHM ‘ S-T Model

Base Model 0.022 0.012 .009 0.002 0.005 -0.01

(Rs First) (.008, .036) (-0.006, 0.03) | (-0.007,0.024) | (-0.012,0.017) (-0.011, 0.021) (-0.023, 0.002)
(p = 0.002)*** (p =0.167) (p=0.29) (p =0.758)

Base model 0.45 0.4 0.004 0.015 0.004 -0.04

(Ds First) (0.031,0.059) | (0.014, 0.066) | (-0.013,0.022) (0.002, 0.029) (-0.012, 0.021) (-0.016, 0.008)
(p <0.001)*** | (p <0.001)*** (p =0.621) (p =0.027)**

R First 0.002 -0.007 -0.1 -0.015 -0.014 -0.034

(RInc.) (-0.013, 0.017) | (-0.027,0.013) | (-0.028, 0.007) (-0.03, -0.001) (-0.031, 0.002) | (-0.048, -0.02)***

(p=0.801) (p =0.477) (p=0.22) (p =0.03)**

R First 0.056 0.044 0.041 0.032 0.038 0.012

(Open Seat) (0.04,0.072) | (0.027,0.063) | (0.025, 0.057) (0.017, 0.047) (0.009, 0.056)** | (-0.002, 0.026)
(p <0.001)*** | (p <0.001)*** | (p <0.001)*** (p <0.001)***

D First 0.047 0.042 0.007 0.017 0.007 0.0

(D Inc.) (0.031, 0.061) | (0.017,0.068) | (-0.011, 0.025) (0.003, 0.31) (-0.01, 0.025) (-0.013, 0.013)
(p <0.001)*** | (p = 0.003)*** (p=0.47) (p =0.018)**

D First 0.042 0.036 0 0.012 -0.001 -0.01

(Open Seat) | (0.029,0.059) | (0.007, 0.065) (-0.012, 0.2) (-0.003, 0.27) (-0.02, 0.018) (-0.024, 0.005)
(p <0.001)*** (0.019)** (p=0.97) (p=0.13)

R First .026 0.016 .002 0.012 0.001 -0.01

(Statewide) (0.012,0.039) | (-0.012,0.044) | (-0.018,0.021) | (-0.002,0.026) (-0.012, 0.015) (-0.023, 0.002)
(p <0.001)*** (p = 0.246) (p =0.829) (p = 0.096)*

D First 0.025 0.016 0.002 0.014 0.002 -0.009

(Statewide) (0.01,0.039) | (-0.012,0.045) | (-0.018,0.022) | (-0.002, 0.030) (-0.013, 0.016) (-0.021, 0.003)
(p =0.001)*** (p=0.24) (p =0.838) (p = 0.08)*

D First 0.03 0.026 -0.019 -0.002 -0.016 -0.011

Top Ballot (0.011, 0.049) | (-0.016, 0.069) | (-0.044, 0.005) (-0.023, 0.02) (-0.034, 0.001) (-0.025, 0.003)

No Fixed (p = 0.002)*** (p =0.203) (p=0.126) (p=0.89)

D 1st 0.057 0.053 .005 0.022 0.007 0.015

Downballot | (0.042,0.073) | (0.015,0.092) | (-0.011, 0.02) (0.006, 0.038) (-0.01, 0.023) (-0.004, 0.035)

No Fixed (p <0.001)*** | (p =0.011)** (p =0.544) (p = 0.006)***

Rist .031 0.027 -0.018 0 -0.016 -0.014

Top Ballot (0.012,0.049) | (-0.017,0.07) | (-0.04, 0.005) (-0.017, 0.018) (-0.032, 0.001) (-0.027, 0)

No Fixed (p = 0.002)*** (p =0.207) (p=0.127) (p=.951)

R 1st 0.057 0.052 0.004 0.017 0.005 0.014

Downballot | (0.041,0.072) | (0.013,0.092) (-0.012, 0.2) (0.001, 0.033) (-0.011, 0.022) (-0.005, 0.033)

No Fixed (p <0.001)*** | (p =0.013)* (p=0.6) (p =0.036)**

D First 0.03 0.026 -0.019 0 -0.015 -0.011

Top Ballot (0.01,0.048) | (-0.016, 0.069) | (-0.045, 0.006) (-0.02, 0.02) (-0.033, 0.002) (-0.024, 0.003)

Fixed Effects | (p = 0.002)*** (p =0.207) (p=0.133) (p=0.986)

D 1st 0.057 0.053 0.005 0.023 0.005 0.013

Downballot | (0.041,0.072) | (0.014, 0.092) (-0.011, 0.2) (0.007, 0.039) (-0.011, 0.022) (-0.006, 0.032)

Fixed Effects | (p <0.001)*** | (p=0.01)** (p=0.577) (p = 0.004)***

Rist 0.032 0.028 -0.017 0.002 -0.014 -0.013

Top Ballot (0.013,0.05) | (-0.016,0.072) | (-0.04, 0.006) (-0.016, 0.02) (-0.03, 0.003) (-0.026, 0)

Fixed Effects | (p =0.001)** | (p=0.19) (p = 0.164) (p = .82)

R 1st 0.056 0.051 0.003 018 0.004 0.014

Downballot (0.04, 0.071) (0.012,0.09) | (-0.012,0.019) (0.002, 0.034) (-0.012, 0.019) (-0.005, 0.032)

Fixed Effects | (p <0.001)** | (p=0.014** | (p=0.168) (p= 0.024)**

Throughout, * denotes p < 0.1, ** denotes p < 0.05 and *** denotes p < 0.01.
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Table 2: Regression with Race, Ethnicity and Age Covariates

Variable Coef. | SE t p-value 95% CI
Primacy 0.012 | 0.008 | 1.57 0.117 (-0.003, 0.027)
Incumbency 0.09 | 0.004 | 25.02 | p <0.001*** | (0.083,0.097)
Registration 0.763 | 0.057 | 13.33 | p <0.001*** | (0.65, 0.875)
Log Population Density | -0.023 | 0.003 | -8.48 | p <0.001*** | (-0.028 ,-0.018)
Am Ind -0.027 | 0.029 | -0.94 0.348 (-0.084, 0.03)
Renter 0.012 | 0.046 | 0.25 0.8 (-0.078,0.101)
African American Share | 0.076 | 0.025 | 3.08 0.002*** (0.028 ,0.125)
Hispanic Share 1276 | 0.231 | 552 | p <0.001*** | (0.822,1.73)
Age 18-t0-30 -0.406 | 0.09 | -4.49 | p <0.001*** | (-0.584 ,-0.229)
Governor -0.006 | 0.008 | -0.74 0.458 (-0.02, 0.009)
Mine Inspector -0.021 | 0.009 | -2.34 0.02%* (-0.039, -0.003)
President 0.034 | 0.012 | 2.88 0.004*** (0.011, 0.057)
Secretary of State 0 0.008 | 0.01 0.992 (-0.015, 0.015)
State Senate 0.009 | 0.008 | 1.1 0.273 (-0.007, 0.026)
PI Superintendent 0.006 | 0.007 | 0.93 0.354 (-0.007 , 0.02)
Treasurer 0 0.009 | 0.04 0.968 (-0.017,0.018)
U.S. House 0.006 | 0.009 | 0.67 0.503 (-0.011, 0.023)
U.S. Senate 0.03 | 0.009 | 3.33 0.001*** (0.012, 0.047)
1980 -0.01 | 0.016 | -0.64 0.521 (-0.041, 0.021)
1982 -0.071 | 0.011 | -6.63 | p <0.001*** | (-0.092,-0.05)
1984 0.008 | 0.019 | 0.43 0.666 (-0.028 , 0.045)
1986 -0.069 | 0.015 | -4.71 | p <0.001*** | (-0.097 ,-0.04)
1988 -0.047 | 0.015 | -3.17 0.002*** (-0.076 , -0.018)
1990 -0.07 | 0.012 | -5.97 | p <0.001*** | (-0.093 , -0.047)
1992 -0.112 | 0.017 | -6.49 | p <0.001*** | (-0.146 ,-0.078)
1994 -0.05 | 0.013 | -3.72 | p <0.001*** | (-0.076 ,-0.023)
1996 -0.083 | 0.018 | -4.67 | p <0.001*** | (-0.117, -0.048)
1998 -0.031 | 0.012 | -2.5 0.012** (-0.055, -0.007)
2000 -0.05 | 0.014 | -3.47 0.001*** (-0.077 ,-0.022)
2002 -0.034 | 0.01 | -3.32 0.001*** (-0.055,-0.014)
2004 0.003 | 0.015 | 0.17 0.864 (-0.027,0.032)
2006 -0.046 | 0.01 | -4.51 | p <0.001*** | (-0.065, -0.026)
2008 -0.017 | 0.016 | -1.05 0.293 (-0.048, 0.015)
2010 0.044 | 0.012 | 3.8 | p <0.001*** | (0.021,0.067)
2012 -0.016 | 0.019 | -0.81 0.419 (-0.054, 0.022)
2014 0.038 | 0.011 | 3.34 0.001*** (0.016, 0.06)
2016 0.016 | 0.014 | 1.19 0.235 (-0.011, 0.044)
Constant 0.317 | 0.033 | 9.62 | p <0.001*** | (0.252,0.382)
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Variable Coef. | SE t p-value 95% CI
Primacy 0.012 | 0.008 | 1.46 0.167 (-0.006 , 0.03)
Incumbency 0.090 | 0.007 | 13.22 | p <0.001*** | (0.076,0.105)
Registration 0.798 | 0.042 | 18.82 | p <0.001*** | (0.707 ,0.888)
Log Population Density | -0.023 | 0.004 | -5.78 | p <0.001*** | (-0.032,-0.015)
African American Share | 1.376 | 0.351 | 3.92 0.002*** (0.624 ,2.128)
Hispanic Share 0.099 | 0.027 | 3.73 0.002*** (0.042,0.157)
Age 18-t0-30 -0.425 | 0.129 | 3.3 0.005*** (-0.702 ,-0.148)
Governor -0.006 | 0.004 | -1.29 0.217 (-0.015, 0.004)
Mine Inspector -0.022 | 0.005 | -4.09 0.001*** (-0.033, -0.01)
President 0.034 | 0.007 | 4.53 | p <0.001*** | (0.018, 0.05)
Secretary of State 0.000 | 0.003 | 0.03 0.975 (-0.006 , 0.007)
State Senate 0.009 | 0.010 | 0.92 0.375 (-0.013, 0.031)
PI Superintendent 0.006 | 0.004 | 1.52 0.15 (-0.003, 0.016)
Treasurer 0.000 | 0.004 | 0.09 0.93 (-0.008 , 0.008)
U.S. House 0.006 | 0.012 | 0.46 0.65 (-0.021, 0.032)
U.S. Senate 0.030 | 0.005 | 5.65 | p <0.001*** | (0.018,0.041)
1980 -0.007 | 0.012 | -0.61 0.549 (-0.032, 0.018)
1982 -0.068 | 0.014 | -4.88 | p <0.001*** | (-0.098 , -0.038)
1984 0.010 | 0.014 | 0.76 0.462 (-0.019,0.04)
1986 -0.067 | 0.014 | -4.85 | p <0.001*** | (-0.096 , -0.037)
1988 -0.045 | 0.013 | -3.52 0.003*** (-0.072,-0.018)
1990 -0.069 | 0.013 | -5.13 | p <0.001*** | (-0.098 ,-0.04)
1992 -0.111 | 0.014 | -7.72 | p <0.001*** | (-0.141,-0.08)
1994 -0.049 | 0.012 | -4.17 0.001*** (-0.074 , -0.024)
1996 -0.082 | 0.016 | -5.29 | p <0.001*** | (-0.115, -0.049)
1998 -0.030 | 0.012 | -2.55 0.023** (-0.056 , -0.005)
2000 -0.049 | 0.013 | -3.84 0.002*** (-0.076 ,-0.022)
2002 -0.034 | 0.013 | -2.54 0.024** (-0.062 , -0.005)
2004 0.003 | 0.015 | 0.23 0.82 (-0.029, 0.035)
2006 -0.045 | 0.013 | -3.54 0.003*** (-0.072,-0.018)
2008 -0.016 | 0.012 | -1.26 0.227 (-0.042,0.011)
2010 0.045 | 0.010 | 4.66 | p <0.001*** | (0.025,0.066)
2012 -0.015 | 0.011 | -1.27 0.223 (-0.039, 0.01)
2014 0.039 | 0.007 | 5.54 | p <0.001*** | (0.024,0.054)
2016 0.017 | 0.01 | 1.66 0.12 (-0.005, 0.039)
Constant 0.3 |0.025 | 11.82 | p <0.001*** | (0.245, 0.354)
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Variable Coef. | SE t p-value 95% CI
Primacy 0.009 | 0.008 | 1.06 0.29 (-0.007, 0.024)
Incumbency 0.091 | 0.007 | 13.35 | p <0.001*** | (0.077,0.104)
Registration 0.811 | 0.041 | 19.55 | p <0.001*** | (0.729,0.892)
Log Population Density | -0.023 | 0.004 | -5.3 | p <0.001*** | (-0.032, -0.015)
African American Share | 1.301 | 0.368 | 3.54 | p <0.001** | (0.58,2.022)
Hispanic Share 0.104 | 0.027 | 3.85 | p <0.001*** | (0.051,0.157)
Age 18-t0-30 0.136 | -3.03 | 0.002 | p <0.001*** (-0.145, 0)
AG -0.030 | 0.005 | -5.68 | p <0.001*** | (-0.04,-0.019)
Governor -0.035 | 0.004 | -8.37 | p <0.001*** | (-0.044 , -0.027)
Mine Inspector -0.051 | 0.007 | -7.26 | p <0.001*** | (-0.065, -0.037)
President 0.004 | 0.006 | 0.72 0.472 (-0.007 , 0.015)
Secretary of State -0.030 | 0.006 | -4.61 | p <0.001*** | (-0.042,-0.017)
State Senate -0.020 | 0.01 | -1.96 0.05% (-0.04,0)

PI Superintendent -0.023 | 0.007 | -3.14 0.002*** (-0.038 , -0.009)
Treasurer -0.029 | 0.007 | -4.31 | p <0.001*** | (-0.043,-0.016)
U.S. House -0.024 | 0.011 | -2.15 0.031** (-0.046 , -0.002)
1980 -0.009 | 0.012 | -0.76 0.45 (-0.032, 0.014)
1982 -0.070 | 0.014 | -5.02 | p <0.001*** | (-0.097 , -0.042)
1984 0.008 | 0.014 | 0.58 0.564 (-0.019, 0.035)
1986 -0.070 | 0.013 | -5.23 | p <0.001*** | (-0.096 , -0.044)
1988 -0.046 | 0.013 | -3.67 | p <0.001*** | (-0.071,-0.022)
1990 -0.070 | 0.013 | -5.33 | p <0.001*** | (-0.096 , -0.045)
1992 -0.112 | 0.014 | -7.94 | p <0.001*** | (-0.14,-0.085)
1994 -0.050 | 0.011 | -4.4 | p <0.001*** | (-0.073,-0.028)
1996 -0.083 | 0.015 | -5.5 | p <0.001*** | (-0.113,-0.053)
1998 -0.031 | 0.012 | -2.62 0.009*** (-0.055, -0.008)
2000 -0.048 | 0.013 | -3.64 | p <0.001*** | (-0.074 , -0.022)
2002 -0.033 | 0.013 | -2.56 0.011** (-0.058 , -0.008)
2004 0.003 | 0.015 | 0.18 0.854 (-0.026, 0.032)
2006 -0.046 | 0.013 | -3.6 | p <0.001*** | (-0.07,-0.021)
2008 -0.018 | 0.013 | -1.4 0.161 (-0.042, 0.007)
2010 0.043 | 0.01 | 4.39 | p <0.001*** | (0.024,0.062)
2012 -0.014 | 0.011 | -1.28 0.201 (-0.037, 0.008)
2014 0.039 | 0.007 | 5.63 | p <0.001*** | (0.026,0.053)
2016 0.018 | 0.01 | 1.73 0.083* (-0.002, 0.037)
Constant 0.325 | 0.027 | 11.91 | p <0.001*** | (0.272,0.379)
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Table 5: GEE, with county-race clusters

Variable Coef. | SE t p-value 95% CI
Primacy 0.002 | 0.007 | 0.31 0.758 (-0.012, 0.016)
Incumbency 0.079 | 0.004 | 20.84 | p <0.001*** | (0.072,0.086)
Registration 0.808 | 0.051 | 15.73 | p <0.001*** | (0.708, 0.909)
Log Population Density | -0.020 | 0.004 | -4.96 | p <0.001*** | (-0.028 , -0.012)
African American Share | 1.187 | 0.333 | 3.57 | p <0.001*** | (0.534, 1.839)
Hispanic Share 0.101 | 0.027 | 3.75 | p <0.001*** | (0.048,0.154)
Age 18-t0-30 0.114 | -3.66 0 p <0.001*** (-0.194, 0)
AG -0.031 | 0.01 | -3.02 0.003*** (-0.052,-0.011)
Governor -0.039 | 0.011 | -3.61 | p <0.001*** | (-0.06 ,-0.018)
Mine Inspector -0.043 | 0.012 | -3.51 | p <0.001*** | (-0.066 , -0.019)
President 0.001 | 0.012 | 0.06 0.949 (-0.023, 0.024)
Secretary of State -0.033 | 0.01 | -3.5 | p <0.001*** | (-0.052,-0.015)
State Senate -0.025 | 0.011 | -2.3 0.022** (-0.045, -0.004)
PI Superintendent -0.028 | 0.009 | -3.04 0.002*** (-0.045,-0.01)
Treasurer -0.030 | 0.01 | -3.08 0.002*** (-0.049, -0.011)
U.S. House -0.027 | 0.012 | -2.24 0.025** (-0.051, -0.003)
1980 -0.010 | 0.015 | -0.65 0.517 (-0.039, 0.02)
1982 -0.076 | 0.01 | -7.61 | p <0.001*** | (-0.096 , -0.057)
1984 0.002 | 0.014 | 0.13 0.895 (-0.026, 0.03)
1986 -0.073 | 0.014 | -5.36 | p <0.001*** | (-0.1,-0.046)
1988 -0.053 | 0.013 | -4.12 | p <0.001*** | (-0.078 ,-0.028)
1990 -0.072 | 0.011 | -6.4 | p <0.001*** | (-0.095,-0.05)
1992 -0.11 | 0.016 | -6.8 | p <0.001*** | (-0.141,-0.078)
1994 -0.046 | 0.012 | -3.93 | p <0.001*** | (-0.069 , -0.023)
1996 -0.079 | 0.015 | -5.45 | p <0.001*** | (-0.107,-0.051)
1998 -0.027 | 0.011 | -2.4 0.016** (-0.048 , -0.005)
2000 -0.044 | 0.014 | -3.28 0.001*** (-0.071,-0.018)
2002 -0.031 | 0.009 | -3.62 | p <0.001*** | (-0.048 ,-0.014)
2004 0.008 | 0.013 | 0.61 0.54 (-0.017, 0.033)
2006 -0.045 | 0.008 | -5.58 | p <0.001*** | (-0.061,-0.03)
2008 -0.024 | 0.013 | -1.85 0.064* (-0.049, 0.001)
2010 0.035 | 0.009 | 3.79 | p <0.001*** | (0.017,0.053)
2012 -0.019 | 0.014 | -1.36 0.175 (-0.047, 0.009)
2014 0.039 | 0.007 | 599 | p <0.001*** | (0.026,0.052)
2016 0.012 | 0.01 | 1.23 0.218 (-0.007 , 0.032)
Constant 0.329 | 0.029 | 11.23 | p <0.001*** | (0.271,0.386)
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Table 6: Bayesian Hierarchical Model

Variable Mean | SD | Credible Interval
Primacy 0.005 | 0.008 | [-0.011,0.021]
Incumbency 0.091 | 0.003 | [0.084,0.0971**
Registration 0.821 | 0.048 | [0.727,0.917]**
Log Population Density | -0.021 | 0.005 | [-0.031,-0.01]**
African American Share | 0.110 | 0.028 | [0.057,0.166]**
Hispanic Share 1.137 | 0.362 | [0.389,1.817]**
Age 18-t0-30 -0.384 | 0.126 | [-0.625,-0.128]**
AG -0.030 | 0.013 | [-0.055,-0.004]**
Governor -0.035 | 0.012 | [-0.059,-0.012]**
Mine Inspector -0.051 | 0.014 | [-0.079,-0.023]**
President 0.004 | 0.013 | [-0.021, 0.029]
Secretary of State -0.030 | 0.013 | [-0.054 , -0.005]**
State Senate -0.020 | 0.010 | [-0.039,-0.001]**
PI Superintendent -0.023 | 0.013 [-0.048 , 0.001]
Treasurer -0.029 | 0.013 | [-0.055,-0.004]**
U.S. House -0.024 | 0.010 | [-0.043,-0.005]**
1980 -0.010 | 0.014 | [-0.038,0.018]
1982 -0.071 | 0.012 | [-0.095, -0.046]**
1984 0.006 | 0.017 [-0.028 , 0.04]
1986 -0.072 | 0.015 | [-0.101, -0.043]**
1988 -0.048 | 0.014 | [-0.075,-0.02]**
1990 -0.072 | 0.013 | [-0.097, -0.047]**
1992 -0.114 | 0.015 | [-0.144, -0.084]**
1994 -0.052 | 0.013 | [-0.078, -0.026]**
1996 -0.084 | 0.015 | [-0.114, -0.054]**
1998 -0.032 | 0.013 | [-0.058 ,-0.007]**
2000 -0.048 | 0.015 | [-0.078 ,-0.018]**
2002 -0.032 | 0.012 | [-0.056,-0.008]**
2004 0.002 | 0.015 | [-0.027,0.031]
2006 -0.046 | 0.012 | [-0.069 ,-0.024]**
2008 -0.020 | 0.015 [-0.05,0.01]
2010 0.041 | 0.013 | [0.016, 0.066]**
2012 -0.014 | 0.015 | [-0.044,0.015]
2014 0.039 | 0.013 | [0.015, 0.064]**
2016 0.018 | 0.017 | [-0.014,0.051]
Constant 0.316 | 0.030 | [0.256, 0.372]**
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Table 7: Spatio-Temporal Model
Variable Mean | SD | Credible Interval
Primacy -0.010 | 0.006 | [-0.023,0.002]
Incumbency 0.089 | 0.003 | [0.082,0.095]**
Registration 0.702 | 0.076 | [0.554,0.851]**
Log Population Density | -0.003 | 0.017 [-0.036 , 0.03]
African American Share | 0.134 | 0.094 [-0.05, 0.317]
Hispanic Share 0.939 | 0.553 [-0.148 , 2.025]
Age 18-t0-30 0.084 | 0.291 [-0.486, 0.654]
AG -0.027 | 0.013 | [-0.052,-0.001]**
Governor -0.036 | 0.012 | [-0.06 ,-0.011]**
Mine Inspector -0.034 | 0.014 | [-0.062 ,-0.006]**
President 0.006 | 0.012 [-0.018 , 0.03]
Secretary of State -0.028 | 0.013 | [-0.053,-0.003]**
State Senate -0.019 | 0.010 [-0.039, 0]
PI Superintendent -0.025 | 0.013 [-0.05, 0]
Treasurer -0.035 | 0.013 | [-0.061,-0.01]**
U.S. House -0.025 | 0.010 | [-0.045, -0.006]**
Year 0.002 | 0.000 | [0.001,0.003]**
Constant -3.866 | 0.889 | [-5.612,-2.122]**

Table 8: JAGS Bayesian Hierarchical Model

Variable Mean | SD | Credible Interval
Primacy 0.010 | 0.005 | [-0.001, 0.021]
Incumbency 0.091 | 0.003 | [0.086,0.097]**
Registration 0.735 | 0.031 | [0.674,0.797]**
Log Population Density | -0.016 | 0.003 | [-0.022,-0.009]**
Black Share 1.759 | 0.243 | [1.288,2.242]**
Hispanic Share 0.138 | 0.022 | [0.097,0.183]**
Age 18-t0-30 -0.615 | 0.094 | [-0.805,-0.431]**
Governor -0.006 | 0.004 [-0.014, 0.002]
Mine Inspector -0.020 | 0.005 | [-0.03,-0.011]**
President 0.032 | 0.006 [0.02, 0.043]**
Secretary of State 0.000 | 0.003 [-0.005, 0.006]
State Senate 0.006 | 0.005 | [-0.004,0.016]
PI Superintendent 0.001 | 0.004 [-0.007, 0.009]
Treasurer 0.004 | 0.003 | [-0.002,0.011]
U.S. House 0.000 | 0.006 | [-0.011,0.011]
U.S. Senate 0.010 | 0.005 | [0.001,0.019]**
County -0.008 | 0.034 | [-0.075,0.057]
Constant 0.299 | 0.025 | [0.2496, 0.3474]**
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Modeling Problems in the Voter
Identification—Voter Turnout Debate

Robert S. Erikson and Lorraine C. Minnite

N ApriL 2008, the U.S. Supreme Court upheld

Indiana’s controversial voter identification
(ID) law. Adopted in 2005, the law requires
voters to show a current, government-issued
photo identification. Opponents worry voter
identification rules will place an undue burden
on the voting rights of elderly, low income, and
minority voters, disputing the need for the
rules. Nevertheless, over the last five years,
stricter voter identification requirements have
been adopted on party line votes in more than
a dozen states. Stimulated by the pressing pol-
icy debate, recent scientific research on the
turnout question suggests that the most strin-
gent rules will have harmful effects. However,
the complexity of electoral laws and voting be-
havior together with the likely marginal effect
of photo ID rules makes statistical outcomes
quite sensitive to research designs. We see
problems with existing designs that rely on in-
dividual, self-reported voting records from the
Current Population Survey. Our article evalu-
ates this research and disputes the strength of
the statistical arguments used to support find-
ings of an observable negative effect on turnout
from voter ID laws. Alternatively, we adjust the
models using state samples and difference-in-
differences techniques and reanalyze the CPS
data for the 2002 and 2006 midterm elections.
While we do not conclude that voter ID rules

Robert S. Erikson is Professor of Political Science at Co-
lumbia University. Lorraine C. Minnite is Assistant Pro-
fessor of Political Science at Barnard College. The authors
would like to thank the anonymous reviewers for the Elec-
tion Law Journal, Shigeo Hirano, and Kelly T. Rader for
critical comments on earlier versions of this article, and
Vanessa Perez for research assistance.

have no effect on turnout, our data and tools
are not up to the task of making a compelling
statistical argument for an effect.

INTRODUCTION

In a widely reported story from the 2008
presidential primary in Indiana, twelve elderly
nuns were turned away from their resident
convent polling place by a fellow sister because
they failed to comply with the state’s new voter
identification rules (Hastings 2008a; 2008b;
Gordon 2008; Martelle 2008). The week before,
the Supreme Court had upheld Indiana’s con-
troversial law which compels citizens to show
a current government-issued photo ID in order
to vote.! As voter registration surged in antic-
ipation of a hotly contested primary (Jacobs
and Burns 2008; “Voter Registration Numbers”
2008), voting rights advocates worried that new
or vulnerable voters would not be able to vote
because of failure to present the appropriate ID.
In the end, however, despite record turnout,
there were few official reports of vote denial in
Indiana (Indiana Secretary of State 2008), lead-
ing defenders of stricter voter ID laws to feel
vindicated (Hastings 2008c). Important ques-
tions, however, remain. They arise from con-
cerns like those expressed by the (Muncie, IN)
Star Press three days after the primary:

While only 20 provisional ballots were
cast in Tuesday’s election—and not all of

! Crawford v. Marion County Election Board, 128 S.Ct. 1610
(2008).
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them because of a lack of ID—it is un-
known how many were turned away from
the polls by inexperienced [poll] workers,
but there is anecdotal evidence it hap-
pened. [One disabled] veteran, for exam-
ple, wasn’t given a provisional ballot in
Precinct 23 until a mob of voters outside
demanded it, going so far as to ask a Dem-
ocratic party official to come to the polling
place. (“Indiana Voter ID Law Disenfran-
chised Some” 2008)

Our vignette from the Hoosier State presents
a puzzle for courts that may hear future voter
ID disputes and for the social science upon
which lawyers, judges, and advocates in vot-
ing rights cases often rely. Do voter ID laws de-
ter voting? Do the data and instruments we
have allow us to detect marginal influences on
voting stemming from a single voting rule?
Courts need to know in order to better evalu-
ate the nature of the burden the rules may im-
pose on the right to vote.

The problem is the silence in the available
data. Until the current controversy, there was
little scientific analysis of the relationship be-
tween documentary ID rules and voting, and
for good reason: six years ago only 11 states re-
quired all voters to present documentary proof
of their identity at the polls before casting a bal-
lot (Electionline.org 2006). That number has
since more than doubled to 24 (Project Vote
2007). At the same time, while these laws are
rhetorically defended as anti-fraud, voter con-
fidence, “good government” reforms, none of
the legislative sponsors of voter ID bills have
made any credible showing of voter fraud to
justify the need for more ballot security.?

We could generously conclude that politi-
cians have tightened voter ID laws on the
faith that they are, as Indiana elections offi-
cials put it, only “a party-neutral, good-gov-
ernment reform . . . 7 (Brief of State Respon-
dents 2007, 37). But the politics surrounding
the statehouse slugfests over the voter ID is-
sue suggest something else. Politicians clearly
see this issue through the lens of party poli-
tics and electoral advantage. Few other issues
are as politically polarizing. For example, 95.3
percent of 1,222 Republican legislators but
just 2.1 percent of 796 Democrats voting on
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ten voter ID bills introduced by Republican
state legislators between 2005 and 2007 sup-
ported them. (Brief of Amici Curiae 2007, 28).
Given the long history of partisan maneuvers
to win elections by excluding certain voters
under the guise of “good government” reform
(Kousser 1974; Piven and Cloward 2000), the
effects of voter ID laws on voting deserve se-
rious scientific scrutiny. In the absence of ev-
idence, the perception of a party advantage in
tightening up voter ID requirements is dri-
ving the debate.

Are the data and instruments we have up to
the task of finding what may be a needle—e.g.,
12 elderly nuns in South Bend, Indiana—in a
haystack? Researchers analyzing whether voter
ID laws influence turnout have approached the
question in three ways. Several studies con-
struct statistical models to test for relationships
between the degree of burden imposed by
voter ID requirements and voter turnout lev-
els, looking for any disproportionate effects
among different groups of voters (Lott 2006;
Eagleton Institute 2006; Vercellotti and Ander-
son 2006; Mulhausen and Sikich 2007; Mycoff,
Wagner and Wilson 2007; Alvarez, Bailey and
Katz 2008; Milyo 2007; Logan and Darrah 2008).
Others conduct surveys or match government
lists to estimate the proportion of the electorate
lacking the requisite ID and to examine
whether patterns in the possession of ID vary
among groups (Brace 2005; Pawasarat 2005;
Brennan Center 2006; Barreto, Nufio and
Sanchez 2007a; 2007b; Hood and Bullock 2008).
A third approach, using survey data to assess
attitudes among voters toward stricter voter
ID, tests two different assumptions. One con-
cerns the strength of public support for voter
ID as a rationale supporting these laws (find-
ing high levels of support, generally; see, for
example, Pastor, et al. 2008). The other frames
voter ID laws as at least a partial remedy for a
lack of confidence in electoral administration,
hypothesizing that as public confidence in-
creases so, too, will turnout (finding little sup-
port linking perceptions about the frequency of

2 For findings strongly suggesting that incidents of voter
fraud are rare in American elections today, see Minnite
and Callahan (2003) and Minnite (2007a; 2007b).
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voter fraud to a lack of confidence in electoral
administration, or to turnout; see Ansolabehere
and Persily 2008).

THE CURRENT POPULATION SURVEYS
AND ESTIMATING THE EFFECTS OF
VOTER IDENTIFICATION LAW

Our article is concerned with the first ap-
proach to the question of voter ID laws and
turnout effects, specifically with statistical
models using Current Population Survey (CPS)
data to measure turnout. Given the wealth of
information it provides regarding voter partic-
ipation, the best data source would seem to be
the U.S. Census’s post-election turnout sur-
veys—the Current Population Survey’s Voter
Supplements collected every other November.
Approximately two weeks after a national elec-
tion, CPS respondents are asked whether they
voted and, if not, whether they are registered.
Even when limited to respondents who claim
to be registered, the CPS provides tens of thou-
sands of survey responses to work with every
two years.

At least three influential (though unpub-
lished) studies have examined potential vote
suppression using CPS data (Vercellotti and
Anderson 2006; Mulhausen and Sikich 2007;
Alvarez, Bailey, and Katz 2008). In each case
the authors conducted multivariate probit or
logit analyses of voting amongst registrants as
a function of a host of relevant individual char-
acteristics plus a measure of the state laws gov-
erning voter identification. The results are
somewhat contradictory.

One study, commissioned by the U.S. Elec-
tions Assistance Commission (EAC), was per-
formed by the Eagleton Institute of Politics at
Rutgers University and the Moritz College of
Law at Ohio State University (Eagleton Insti-
tute of Politics 2006; Vercellotti and Anderson
2006). Vercellotti and Anderson explored sta-
tistical relationships between the stringency of
voter ID laws and turnout in the 2004 presi-
dential election. Controlling for demographic
variables (i.e., age, race, education, and income)
and political context (i.e., a competitive elec-
tion), factors known to influence voter turnout,
the authors found seemingly compelling sta-
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tistical evidence of a negative causal relation-
ship between the stringency of a state’s voter
ID requirements and voter turnout, with the
greatest suppressive effect among racial mi-
norities, especially Latinos. Vercellotti and An-
derson’s findings were challenged, however, in
a paper by Muhlhausen and Sikich (2007) of the
Heritage Foundation. Once Muhlhausen and
Sikich made what they contend are corrections
and improvements to the models, the statisti-
cal significance of the negative relationship
found by Vercellotti and Anderson between ID
stringency and turnout in the individual level
data largely disappeared.

Alvarez, Bailey, and Katz (2008) offer the
most statistically sophisticated treatment of the
voter ID-voter turnout modeling problem to
date, employing a Bayesian multi-level model
to examine turnout in the CPS individual-level
data for the four federal elections held between
2000 and 2006. They make useful refinements
to the measurement of state voter ID laws, gen-
erating an eight-level index of severity. As with
Vercellotti and Anderson, they find statistical
evidence of a slight relationship between the
restrictiveness of voter identification laws and
turnout. However they do not find the effects
to be strongest among racial minorities.

These papers’ findings are sometimes incon-
sistent, not only across studies but also (some-
times) within the same study. Given the lim-
ited size of the effects that are searched for,
small changes in choices such as how to mea-
sure the independent variables and which con-
trols to impose can alter the conclusions. We
therefore address in this article some funda-
mental issues of research design and statistical
inference. Initially, we question whether cross-
sectional analysis of CPS data (e.g., of the 2004
election only) is appropriate. Suppose, for in-
stance, that unmeasured causes of state turnout
levels (e.g., “culture”) affect the states” propen-
sity to pass severe voter identification laws to
even a slight degree. This causal process could
distort the evidence regarding the small effect,
if any, of identification laws on turnout.

This problem is compounded by possible pit-
falls in the interpretation of a multilevel model
involving state-level causal variables and indi-
vidual data. While controlling for individual-
level variables helps achieve statistical preci-
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sion, it is also necessary to statistically treat the
independent variable of interest or treatment
effect—state voter identification policy—as an
aggregate state level variable. This means that
when reporting coefficients involving voter
identification laws, the studies should report
clustered standard errors. The problem is that
the large N of over 64,000 cases (in the 2004
analysis) provides the illusion of more statisti-
cal power than is present. Although the indi-
vidual-level variables provide some controls,
with only 50 states plus D.C., the effective N
for calculating standard errors from the indi-
vidual-level data is merely 51. Only if it were
possible to control for all state-level variables
affecting voter turnout would clustering cease
to be a problem.

Despite frequent discussion in the econo-
metric and statistical literature (e.g., Moulton
1986, 1990; Wooldridge 2003; Donald and Lang
2007), the need to impose clustered standard
errors is not always appreciated by practition-
ers. (For a political science example applied to
state legislation, see Branton 2004, and Primo,
Jacobsmeier, and Milyo 2007; for an accessible
general discussion of clustered standard errors,
see Rogers 1993.) Failing to impose clustered
standard errors results in the reporting of false
positives—findings reported as statistically sig-
nificant when the proper (larger) standard er-
ror would show that they are not. When trying
to find small effects of voter identification laws
in the states using the CPS Voter Supplement
survey data, the danger is that the presence of
thousands of individual data points offers a
false sense of certainty.

None of the three voter ID studies cited
above reports the appropriate clustered stan-
dard errors. Both the Vercellotti and Anderson
and the Muhlhausen and Sikich studies report
using “robust” standard errors. But (as we will
show below) this does not properly address the
problem at hand. The Alvarez et al. method for
reporting their confidence intervals is not fully
transparent from their report. Clearly, how-
ever, the standard errors reported for state-
level variables are smaller than is appropriate.
We know this because the reported standard
errors (or confidence intervals) are equally
small (if not smaller) for dichotomous state-
level variables as they are for individual-level
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dichotomous variables. This should not be. The
effective N for state level variables is 51. For in-
dividuals, the effective N is in the tens of thou-
sands.

THE CHALLENGE

We return to the questions at hand. Do voter
ID laws suppress turnout? Is their effect par-
ticularly severe among certain disadvantaged
groups whose erasure from the electorate could
tilt the partisan outcome? As social scientists
can we document the effect from analyzing the
usual turnout data, such as from the CPS?

Let us accept, at least for heuristic purposes,
the first two claims, while stipulating that the
effects must be small, consistent with some of
the research reviewed above. For the sake of
argument let us pull some numbers out of the
hat as generous conjectures about the short-
term effects of a draconian voter ID law. First,
assume that when a state goes from no ID re-
quired to the demand for a government-issued
photo ID, the requirement prevents two per-
cent of the registered electorate from voting. Of
this two percent, three out of four would have
voted if allowed, which (we assume) is the
same rate as those with the required photo IDs.
Thus, of the original electorate, 98 percent show
up to vote displaying their IDs, while two per-
cent either are intimidated by the law to stay
home or are refused when they show up at the
polls. Let us also assume that if they could vote,
our newly disenfranchised voters would split
one-sidedly as 80 percent Democratic versus 20
percent Republican. Before disfranchisement,
our missing two percent would add .02 X .80
to the Democratic vote or .016. This is .06 above
what they would have contributed if they split
a neutral 50-50. Now, if, say, the 98 percent
with their photo IDs split as evenly as 49.5 per-
cent Democratic and 50.5 percent Republican,
our missing voters could make the difference
if they voted ((.98 X .495) + (.02 X 80) =
4851 + .016 = .5011).

If these numbers are approximations of what
politicians believe, then on partisan grounds
alone, the battle is worth waging. (In effect, our
hypothetical numbers would mean that the de-
cisive partisan threshold for the Democratic
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party goes from 50 percent to 50.5 percent of
the two-party vote.) Given our fake numbers,
many would see a normative imperative as
well, with facilitation of the exercise of the right
to vote outweighing the possible phantom of
voter fraud.

But our question here is different. If two per-
cent of the eligible electorate go missing due to
voter-ID disfranchisement, are our instruments
truly capable of detecting it? In asking this
question we must be wary not only of false neg-
atives (as when researchers claim they find ev-
idence that ID laws have no effect) but also of
false positives (as when researchers claim they
tind convincing evidence that voter ID laws do
matter).

Here, we analyze the CPS data, using the ba-
sic technique of difference-in-differences, in
which we ask whether the change from 2002 to
2006 in our dependent variable (turnout among
registered voters) varies as a function of the
change in our treatment variable (the presence
or absence of new voter ID laws enacted be-
tween the 2002 and 2006 elections). For possi-
ble controls we have the characteristics of the
individual voters in the CPS survey. For units,
the appropriate level is the set of 50 states plus
the District of Columbia. Thus, while using a
survey with multiple thousands of respon-
dents, we collapse the data into 51 large state
samples.

We do not claim that our methodology is the
only one worthy for this task or even the best.
But it does illustrate how the task of estimat-
ing the effects of voter ID laws is truly daunt-
ing. The handicaps are obvious. We start with
the expectation that any effect is small as we
search for a possible missing two percent of the
registered electorate. And even though we can
observe treatments in the form of new voter ID
laws enacted between 2002 and 2006, these are
mostly mild innovations, usually falling short
of requiring photo IDs. Therefore, the expected
effect is even smaller. In addition, we have the
handicaps that come with working with voter
surveys. Although this tendency may be mini-
mal in the context of the non-political CPS sur-
vey, people do lie to pollsters, exaggerating
their voting histories. Perhaps the biggest hur-
dle of all, we must ask whether the undocu-
mented voters who are otherwise eligible and
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registered are fully represented in even well-
run Census surveys.

Finally, despite the fact that CPS surveys in-
clude thousands of respondents, the effective
quantity of cases is not the number of survey
respondents but the number of states that gen-
erate the treatments by changing or not chang-
ing their voter ID policies. This is a central les-
son of this article. Now, having listed the
arguments against finding anything, let us turn
to the data.

RESEARCH DESIGN

We estimate the possible effects of voter ID
laws by means of a difference-in-differences
test applied to 2002 and 2006 voter participa-
tion data. Difference-in-differences analysis
simply is the current econometric term for com-
paring the degree of change for different treat-
ment groups (Bertrand, Duflo, and Mul-
lainathan, 2004). Some will recognize the
method as Campbell and Stanley’s (1966) “non-
equivalent control group design.” Specifically,
with states as the units, we ask: did state-level
voter participation change between these two
midterm elections as a result of changes in the
states” voter ID legislation? The idea is simple.
The independent variable is change in legisla-
tion between the two elections. The dependent
variable is change in voter participation among
registered voters between the same two elec-
tions. If voter ID laws suppress turnout, the re-
lationship should be negative: increased voter
ID requirements should be associated with
lower voting rates.

Especially in a non-experimental setting, it is
helpful to control for additional sources of vari-
ation in the dependent variable. The more con-
trols, the less the concern about spurious rela-
tionships. And the more the extraneous sources
of variance are controlled, the more similar are
the treatment groups apart from the indepen-
dent variable of interest. Limiting the unex-
plained variance enhances the statistical power
of the comparisons across treatment groups.
With group level treatments, it is important to
take into account the clustering of the group
level effects. Although the likelihood of find-
ing a statistically significant result is greater
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when there is a large number of “degrees of
freedom,” the appropriate degrees of freedom
for estimating the standard error of the group
treatment effect is the number of groups, not
the number of subjects (e.g., potential voters)
across groups. At the same time, gains can be
made by controlling for individual characteris-
tics (such as the demographic traits of CPS re-
spondents).?

Our goal is to tell a cautionary tale, illus-
trating the limitations of our statistical enter-
prise. We believe our method of statistical
modeling is subject to little bias and ap-
proaches the limit in how much information
can be reliably wrung from the data. Never-
theless, the errors in our estimates are inher-
ently large, so that the search for small effects
of voter registration legislation must be in-
conclusive. It follows that one cannot yet say
much about the effect of voter ID laws from
studying voting participation data in the
states.

Our study measures voter participation in
2002 and 2006 as the participation rate of reg-
istered voters among each state’s sample in the
CPS November Voting and Registration Sup-
plements. With over 64,000 registered voters in
each survey, the CPS provides state estimates
based on more than 1,000 respondents per
state. We use the CPS rather than official
turnout numbers because of concerns about un-
even purging of the registration rolls in the
state. Whereas turnout as a percentage of the
theoretically eligible is readily available from
official sources at the state level (subject to
some concerns about who should be included
in the eligible voter denominator), the turnout
rate as a function of official registration figures
is more problematic.

A second reason for using the CPS is that the
CPS survey offers controls for some individual
characteristics of state electorates. Vercellotti
and Anderson (2006), Muhlhausen and Sikich
(2007), and Alvarez et al. (2008), model re-
spondents as the unit; we see states as the
proper unit, while still using individual-level
analysis to adjust state estimates.

Our measure of legislation is the ordering of
eight types of requirements for voting at the
polls. Borrowed from Alvarez et al. (2008),
these are, in order of increasing stringency:
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0. Voter must state his/her name

1. Voter must sign his/her name in a poll
book

2. Voter must sign his/her name in a poll
book and it must match a signature on file

3. Voter is requested to present proof of ID
or voter registration card

4. Voter must present proof of ID or voter
registration card

5. Voter must present proof of ID and
his/her signature must match the signa-
ture on the ID provided

6. Voter is requested to present photo ID

7. Voter is required to present photo ID.

There are further variations, and some in-
crements may be more severe than others. Only
two states had gone to level 7 by 2006. One, In-
diana, required a government-issued photo ID
while the other, Florida, was less strict about
the source. In our analysis we measure change
either as the net change in the numerical value
(0-7) or the presence or absence of an increase
in severity. When perusing details of the data,
we keep a special eye on the two “7” states,
Florida and Indiana.

The setup then is a bivariate analysis for 50
state observations. We perform OLS regression
equations where the dependent variable is
change in turnout. The independent variable is
the change in voter identification legislation, ei-
ther as the change score on the 0-7 scale or the
presence or absence of change.

The main measure of voter participation is
the observed voting rate among CPS regis-
trants. We supplement this with an adjusted
(residual) rate as the mean state rate control-
ling for a set of individual-level characteristics
of the respondent—age, education, income,
race, gender, and marital status. These controls
(constructed similarly but not exactly as here)
play a central role in Alvarez et al.’s (2008) in-
dividual-level analysis. Our state-level dataset
is displayed in the Appendix.

As a baseline for turnout levels we use the
set of individual-level logit equations shown in
the first set of columns of Table 1 (labeled

3 The classic statement is by Moulton (1986, 1990). See also
Donald and Lang (2007).
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TaBLE 1.  Cross-SECTIONAL LoGIiT EQUATIONS PREDICTING VOTING AMONG
ReGISTERED VOTERS IN CPS SurvEYs, 2002 AND 2006
2002
Without Voter ID Laws With Voter ID Laws
ordinary ordinary robust clustered

coefficient std. error coefficient std. error std. error std. error
Age 0.0534 0.0032 0.0534 0.0032 0.0038 0.0052
Age-squared —0.0002 0.0000 —0.0002 0.0000 0.0000 0.0001
Female —0.0523 0.0178 —0.0520 0.0178 0.0207 0.0199
Married 0.2740 0.0201 0.2744 0.0201 0.0235 0.0271
White —0.1756 0.0255 —0.1827 0.0255 0.0322 0.0657
No HS Degree —1.1981 0.0350 —1.1980 0.0350 0.0416 0.0634
HS Degree only —0.5405 0.0216 —0.5394 0.0216 0.0248 0.0383
Income? 0.0469 0.0030 0.0468 0.0030 0.0036 0.0057
Income missing 0.4878 0.0396 0.4886 0.0396 0.0471 0.0691
Voter ID Laws —0.0383 0.0062 0.0071 0.0312

(0-7 Scale)
Intercept —1.2320 0.0824 —1.1422 0.0837 0.0837 0.1217
McKelvay-Zavoina Pseudo R? 0.328 0.329
N 67,174
2006
Without Voter ID Laws With Voter ID Laws
ordinary ordinary robust clustered

coefficient std. error coefficient std. error std. error std. error
Age 0.0584 0.0031 0.0586 0.0031 0.0038 0.0045
Age-squared —0.0003 0.0000 —0.0003 0.0000 0.0000 0.0000
Female —0.0358 0.0186 —0.0355 0.0186 0.0214 0.0239
Married 0.1527 0.0208 0.1537 0.0208 0.0242 0.0374
White —0.0757 0.0257 —0.0794 0.0257 0.0316 0.0687
No HS Degree —1.1978 0.0369 —1.1941 0.0369 0.0432 0.0608
HS Degree only —0.5886 0.0224 —0.5868 0.0224 0.0258 0.0357
Income? 0.0538 0.0030 0.0536 0.0030 0.0035 0.0047
Income missing 0.5972 0.0407 0.5977 0.0407 0.0479 0.0828
Voter ID Laws —0.0345 0.0049 0.0058 0.0309

(0-7 Scale)

Intercept —1.2683 0.0821 —1.1677 0.0832 0.0997 0.1550
McKelvay-Zavoina Pseudo R? 0.315 0.317
N 64,251

aIncome is measured as the income intervals in the CPS codebook.
McKelvay-Zavoina Pseudo-R2 is the estimated ratio of the explained variance (of the prediction equation) to the

variance of the underlying latent dependent variable.

“Without Voter ID Laws”). Each respondent
obtains a predicted turnout probability based
on these equations. The adjusted state turnout
level (or residual) then is the deviation of the
observed turnout in the state sample from that
predicted by demographic characteristics.

Our motivation for the individual-level con-
trols is not so much that individual character-
istics are a source of spurious relationship. That
is, we assume that any change in individual-
level motivation to vote between the two elec-

tions will be roughly constant across demo-
graphic categories and unrelated to state
changes in voter identification laws. Rather, the
chief advantage of constructing the residual
turnout rate is to ensure as much as possible
that the observed change in state turnout
(among registrants) is a function of state-level
factors alone and not 2002 to 2006 differences
in the demographic composition of the CPS’s
sampling of the states. The state residual
turnout levels for 2002 and 2006 differ consid-
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erably because states differ in their turnout lev-
els apart from their demographic composition.
Our task would be simplified if state-level
changes in turnout were uniform across states
apart from those caused by changes in voter
identification laws. In actuality, state voting
rates change from one election to the next for
a variety of reasons. Such changes increase the
size of the disturbance term in the regression
equation we use to predict residual turnout
change caused by change in the voter identifi-
cation law.

Because certain types of individuals may be
particularly inhibited by voter identification
laws, we also performed subgroup analysis.
We analyzed observed and demography-ad-
justed turnout levels for three subgroups: col-
lege educated with B.A. degrees or higher (who
presumably are little affected), those with no
more than a high school diploma, and grade
school educated without a high school degree
(who presumably are most subject to any de-
terrent effects of voter ID legislation). We also
separately analyze respondents scoring low on
a multi-item index of presumed vulnerability
based on demographic characteristics (details
not shown).

A WRONG PATH

We could have proceeded, misguidedly, by
pursuing a cross-sectional analysis. We might
even have been tempted into using our 64,000-
plus respondents as our units rather than our
51 states. It is worthwhile considering how we
would have been led astray.

Consider again the individual-level equa-
tions of Table 1. The second set of coefficients
for each year (labeled “With Voter ID Laws”)
adds year-specific state scores on the 0-7 index
of voter ID legislation to supplement the exist-
ing variables. For both 2002 and 2006, the co-
efficient for voter identification laws is nega-
tive, as theory would suggest. Unadjusted, the
standard errors for net change in legislation
produce absolute t-values of greater than 6. In
other words voter ID legislation is a “signifi-
cant” negative predictor of turnout at better
than the .001 confidence level. But even apart
from important and obvious endogeneity con-
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cerns that arise (does the negative coefficient
arise because states with less participatory cul-
tures pass strict laws?), we must recognize that
the reported significance level assumes the rel-
evant degrees of freedom based on 64,000-plus
individuals rather than based on a modest set
of 51 states. Table 1 shows that if we employ
“robust” standard errors, as do Vercellotti and
Anderson (2006) and Mulhausen and Sikich
(2007), we produce slightly more conservative
estimates of significance for voter identification
laws. But the robust standard errors correct
only for heteroskedasticity, which is not the
main problem. The whole approach, even with
robust standard errors, is the wrong solution
for dealing with our state-level policy variable,
as the standard errors are still seriously de-
flated compared to what they should be. Table
1 also reports a third version of the standard
errors, clustered by states, that corrects the
problem. The result is that individual-level
standard errors take into account within-state
variance. More relevantly, the standard error
for the clustered variable (voter ID laws) is now
based on the number of states, not respondents.
With the standard error for laws now expanded
by a factor of about 7, we see that state laws
are not close to statistically significant. The
clustered standard errors are barely larger than
the coefficients themselves.*

The intuition for this result may not be im-
mediately obvious. If state turnout levels var-
ied almost entirely based on the changes in
voter ID requirements (plus the individual
characteristics in the equation), there would be
no problem. But of course that is not the case.
Aggregated to the state level, the correlation
between the predicted vote (from individual
characteristics plus voter ID law) and the ac-
tual vote is a mere .39 for 2002 and .38 for 2006.
States vary in their rate of voting participation

4 There are a few minor observations from Table 1 worth
noting: almost always, the individual characteristics pass
the usual threshold of statistical significance, as their t-ra-
tio of coefficient to standard error generally exceeds 1.96.
Gender and to a lesser extent, race, are the exceptions. We
also note that adding state laws to the equations adds only
minimally to the underlying explained variance. This
should be no surprise. And the coefficients for the indi-
vidual-level variables are virtually unaffected by adding
state laws. This too should not be a surprise.
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largely for reasons that are unmeasured by de-
mographic variables in the Current Population
Survey.®

DIFFERENCE IN DIFFERENCES

Working with change over time alleviates the
endogeneity problem. Presumably states do
not rapidly change their culture of participa-
tion because of a change in the law or for other
reasons. Potentially, working with change also
increases the efficiency of the estimates. The
reason is that although states vary in their un-
modeled influences on turnout, they presum-
ably vary little in their change in un-modeled
influences on turnout. High-turnout states in
2002, for instance presumably are high-turnout
states in 2006. By this reasoning, there should
be less unexplained variance when modeling
change in the vote over time rather than cross-
sectional turnout. At the same time, since
turnout estimates contain sampling error, this
source of error will double when examining
change scores.®

The dependent variables for the difference-
in-differences analysis are the change in the
turnout rate between 2002 and 2006 among the
entirety of states’ registered voters, as well as
among more demographically select groups.
We analyze state change both ignoring and
controlling for the effects of demography on
turnout within the state CPS sample. The vari-
ances of the various potential dependent vari-
ables are shown in Table 2. Change scores have
less variance, but only slightly so, than levels
of turnout. Adjusting the state samples for sam-
ple demography also offers a slight reduction
of the variance to be explained. The less the
variance, the less the uncontrolled variance to
be explained.”

Still, the gains from the lesser variance turn
out to be slight. One might be surprised that
adjusting for individual characteristics of the
state samples contributes so little. After all, the
usual suspects—age, education, income, race,
gender, marital status—all matter at the indi-
vidual level. But many of them, especially gen-
der, marital status, and age, only vary margin-
ally at best when accounting for state-to-state
differences.®
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Table 3 presents the coefficients and stan-
dard errors for the effect of change in voter ID
legislation utilizing the difference-in-differ-
ences analysis. Change is measured two ways,
as net change in the state score, 2002-2006, and
dichotomously as the presence or absence of
any increase in severity. The results are shown
for all voters plus three segments based on ed-
ucation. Results are presented with and with-
out the adjustment for sample demographics.

Some of the results are displayed graphically
in Figures 1-6. In appearance, these graphs
support the hypothesis of a depressing effect
on turnout. They show scatterplots overlaid
with regression lines. Figures 1 and 2 show the
pattern when generalizing to all registered vot-
ers. We see that whether using observed (Fig.
1) or adjusted (Fig. 2) turnout estimates, as a
state shifts from low to high scores on the voter
ID law scale, expected turnout declines by
about two percent. This pattern is in the range
one might expect and seemingly supports the
suppression hypothesis.

The problem, however, is that these esti-
mates are decidedly not significant. None of the
estimates for all voters or even for the “target”
non-high school educated group is close to be-
ing statistically significant. The rough pattern
is that as laws become severe turnout declines
at about the modest magnitude one might ex-
pect. The significance levels (in the .50 range)

5 The clustered standard error adjusts for the clustering
of the dependent variable at the state-level as well as shift-
ing the relevant N from the number of individuals to the
number of states. The standard error for voter identifica-
tion laws approximates the standard deviation for the ag-
gregate equation where the state-level mean log of the
odds of voting is accounted for by the score of the voter
identification law.

6 The sampling variance of a difference between two in-
dependent samples (e.g., states in 2002 and 2006) will
equal the addition of the sampling variance for each sam-
Ele separately.

The cross-sectional variance represents sampling vari-

ance plus true variance in state effects. The over-time
(2002 to 2006) variance represents the doubled sampling
variance (see note 6) plus the variance of any state-level
effects.
8 The state samples are sufficiently large that adjusting for
demographic characteristics of the state samples (analo-
gous to pollsters post-stratifying their samples by de-
mography) offers little improvement to the state voting
rate estimates. For these reasons the gain from residual-
izing is modest.
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TABLE 2. STANDARD DEVIATIONS OF STATE VOTING RATES FROM CPS SURVEYS
2002 2006 2006 minus 2002

Observed Adjusted® Observed Adjusted® Observed Adjusted®
All 6.1 5.8 6.7 6.1 5.0 5.1
Grade School? 7.6 7.5 9.5 9.2 8.4 8.1
High School® 6.2 6.2 7.1 6.7 6.0 5.7
College Graduate 6.5 6.0 5.2 5.2 5.2 5.1

N = 51 (states plus D.C.)
2No High School degree.
PHigh School degree but no B.A.

¢Adjusted standard deviations equal the standard deviations of the deviation of observed state turnout from
expected state turnout based on respondent individual characteristics from Table 1.

tell us that if the null hypothesis were true (no
effect), the observed pattern could easily be a
slight turnout decline with increasing law
severity on the order of magnitude that is ob-
served.

One further test might offer hope of a better
resolution. We observe that change in legislation
has as close to zero “effect” as possible for the
college educated, especially when adjusted for
individual characteristics. This is consistent with
theory, since college-educated citizens should

not be easily deterred by voter ID laws. We
could perform a difference-in-differences-in-dif-
ferences analysis comparing the states” change
among possibly vulnerable non-high school
graduates compared to the change among the
states” college educated. In other words, we ask
whether an increase in voter ID severity reduces
turnout among the non-high school educated
more than among the college educated. The an-
swer again is a pattern that is decidedly not sig-
nificant. See Figures 3-5 for the data display.

TaBLE 3. EsTiMATED ErreCcTs OF VOTER ID LAws oN TURNOUT AMONG REGISTERED VOTERS

Independent Variable = Net Change Score in Voter ID Law

Dependent Variable = Change in Observed

Voting Rate

Dependent Variable = Change in Adjusted
Voting Rate

coefficient std. err. p-value R? coefficient std. err. p-value R?
All —41 44 .34 —.0017 —.33 44 46 —.0087
Grade School? —.43 72 .61 —.0130 -.29 .70 .69 —.0169
High School® —.54 .52 .30 .0020 —.49 49 32 .0002
College Graduate —.10 45 .82 —.0193 .03 44 .95 —.0203
Grade School —.49 .67 47 —.0091 -.32 .63 .62 —.0150

minus College
Independent Variable = Presence or Absence of Increase in Voter ID Law (0 or 1)

coefficient std. err. p-value R? coefficient std. err. p-value R?
All -1.8 1.5 .25 .0072 -1.5 1.5 .34 —.0014
Grade School® -2.0 2.5 .45 —.0081 -1.5 2.5 .56 —.0131
High School® -1.8 1.8 31 .0011 -1.8 1.7 .32 .0003
College Graduate -17 1.6 .29 .0025 -12 15 46 —.0009
Grade School -3.1 2.3 .90 —.0200 -3.1 2.2 .89 —.0200

minus College

N = 51 (states plus D.C.)
2No High School degree.
PHigh School degree but no B.A.

¢Adjusted data represent the differences between observed stae observations and the turnout expected based on

respondent individual characteristics from Table 1.
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Change in Voter ID Laws, 2002—-2006

FIG. 1. Change in voter turnout by change in voter ID laws; all cases, observed state turnout data.

Figure 6 further confirms these findings. It
shows turnout for voters likely to be the most
vulnerable to strict ID laws, measured by an
additive scale combining minority status, low
income, low education, and age. The scale
identifies “voter ID vulnerability” based on a
score of 3 or 4 on our index adding one point
each for “nonwhite,” “lowest 20 percentile in-

come level,” “no high school diploma,” and
“under 25 or over 64.” The effect is bigger
than usual, a “loss” of over one point of
turnout per point of law severity. But, again,
the findings are not statistically significant.
The variance by state is high because, as for
the lowest educated group, our sample size is
small.
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Change in Voter ID Laws, 2002—-2006

FIG. 2. Change in voter turnout by change in voter ID laws; all cases, adjusted for demographic characteristics of

individual CPS respondents.
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FIG. 3. Change in voter turnout by change in voter ID laws; non-high school graduates, adjusted for demographic

characteristics of individual CPS respondents.

DISCUSSION

On the one hand we can observe average
turnout “effects” that mimic the plausible com-
plaint of critics. The average estimate is that go-
ing from lax to severe voter ID requirements is

associated with a couple of percentage points
less in the voting rate, as found by the Vercel-
lotti and Anderson study (2006), Muhlhausen
and Sikich (2007), and Alvarez et al. (2008).
Moreover, this decline is found mainly among
the least educated. But the lesson here is that
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Change in Voter ID Laws, 2002—2006

FIG. 4. Change in voter turnout by change in voter ID laws; college graduates, adjusted for demographic charac-

teristics of individual CPS respondents.
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FIG. 5. Change in voter turnout by change in voter ID laws; college educated minus non-high school graduates,

difference in differences in differences analysis.

this estimate is statistically inconclusive. The
pattern as described is not close to statistical
significance. This is true even if we control for
the demographic characteristics of the respon-
dents in the CPS state surveys. We could ob-
tain the slight state differences that are consis-

40

tent with theory by chance even if the true im-
pact of voter identification laws on turnout is
a zero effect.

We obtain this inconclusive result because
state turnout varies considerably apart from
the variables of our analysis. One can see this
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FIG. 6. Change in voter turnout by change in voter ID laws; CPS respondents scoring high on index of voter ID vul-

nerability.
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from Figures 1-6. The observations are consid-
erably dispersed around the regression line.
Our imagination might tell us that shifts in
voter turnout, especially among registered vot-
ers, vary little from state to state. If that were
the case, the observations would cluster around
the regression lines and we would be obtain-
ing estimates of statistically significant voter ID
effects.

Our conclusions are in contrast to the claims
of Alvarez et al. (2008) in their analysis of CPS
voter participation data. We obtain estimated
“effects” of similar magnitude to theirs. Yet we
differ in our reports of the precision of our es-
timates. Whereas we see our results as decid-
edly non-significant, Alvarez et al. report tight
ranges to their coefficients that suggest other-
wise. We stand by our interpretation that the
evidence is far too shaky to stake a claim of dis-
covery.?

The moral is simple. We should be wary of
claims—from all sides of the controversy—re-
garding turnout effects from voter ID laws
based on current CPS data. The effects may
be there. By all tests there is nothing to sug-
gest otherwise. But the data are not up to the
task of making a compelling statistical argu-
ment.

CONCLUSIONS

It should be evident that our sympathies lie
with the plaintiffs in the voter ID cases. Yet we
see the existing science regarding vote sup-
pression as incomplete and inconclusive. This
is not because of any reason to doubt the sup-
pression effect but rather because the data that
have been analyzed to date do not allow a con-
clusive test.

What can be done to boost the empirical
analysis of the problem? Additional elections
and additional states enforcing strict voter ID
laws will provide more and better data. Be-
yond that, we suggest a more detailed analy-
sis not of survey turnout data, but of aggre-
gate data within and between states. Here is
one difference-in-differences-in-differences
design: suppose we observe a decline in the
voting rate in disadvantaged precincts of a

ERIKSON AND MINNITE

strict-enforcement state such as Indiana rela-
tive to the voting rate of advantaged precincts
within the state. This would be evidence that
the poor are voting less relative to the rich,
but is this because of the voter ID law? A test
would be whether the decline is present only
in states with new voter ID laws and not in
states without them. And then, even if there
is an effect, the test will work only if changes
in the rich-poor voting gap are rare in the ab-
sence of newly enacted voter ID laws. State
differences in respondent turnout and change
in turnout are too vast for the voter ID law
effect to be measured by the CPS with suffi-
cient precision. Conceivably this problem can
be alleviated by using within-state aggregate
voting returns, which, whatever their demer-
its, are free of the noise from survey sampling
error.

A more modest but still promising ap-
proach is to fall back on surveys of who has
or does not have the kinds of identity docu-
ments mandated in recent voter identification
legislation. Turnout questions aside, we don’t
see why, for now, a straightforward approach
isn’t enough to raise concerns about a dis-
parate impact of voter ID laws. Recent re-
search of this kind strongly suggests that
strict voter ID laws will negatively affect cer-
tain voters, including minorities, at least in
the short-run (Pawrasarat 2005; Brennan Cen-
ter for Justice 2006, Barreto, Nuno and
Sanchez 2007a; 2007b; Pastor et al. 2008; Hood
and Bullock 2008). Until we have more expe-
rience with restrictive voter ID laws that are
already on the books and, therefore, more
data to analyze, survey findings and database
matching showing thousands, perhaps mil-
lions of citizens lacking government-issued
photo ID should raise red flags for policy-
makers and voting rights advocates alike that
these laws could prevent eligible voters from
voting.

9 Alvarez et al. offer few details regarding the nuts and
bolts of their Bayesian methodology applied to the prob-
lem. The challenge for them is to show reasons for statis-
tical confidence where in our view none exist.
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DATA APPENDIX
Voter ID Law? 2002 Voting Rateb 2006 Voting RateP
State 2002 2006 Observed Adjusted® Observed Adjusted®
1 AL 1 4 67.5 3 68.0 -9
2 AK 4 4 75.8 7.4 75.5 4.7
3 AZ 1 4 72.3 15 75.6 3.4
4 AR 3 4 72.6 4.4 69.9 -1
5 CA 1 1 69.4 —.6 77.2 4.1
6 CO 1 4 75.0 5.0 76.9 39
7 CT 4 4 67.5 —44 74.7 .6
8 DE 5 4 65.8 —45 68.4 -3.9
9 DC 1 1 70.1 1.3 68.5 -29
10 FL 5 7 73.1 3.1 68.8 —4.4
11 GA 4 4 65.0 -1.7 68.5 -1.6
12 HA 3 6 85.4 10.7 79.5 4.0
13 ID 1 1 74.9 5.7 79.6 8.1
14 IL 2 2 69.4 -1 69.6 —24
15 IN 1 7 65.5 —4.0 70.1 -1.1
16 IA 1 1 70.4 1.9 71.7 5
17 KS 1 1 72.7 1.8 71.0 —-2.0
18 KY 4 4 67.6 .6 68.3 -4
19 LA 4 6 67.0 -1 57.1 —12.6
20 ME 0 0 71.5 27 741 3.3
21 MD 1 4 76.8 44 79.9 6.3
22 MA 3 3 73.1 21 77.3 3.5
23 MI 1 1 69.6 1.5 78.8 8.3
24 MN 1 1 84.8 16.3 83.8 11.2
25 MS 1 1 61.0 —-5.7 62.0 —5.8
26 MO 4 4 71.5 2.7 74.1 3.6
27 MT 1 4 77.6 7.7 85.4 14.8
28 NE 1 1 65.1 —4.0 749 2.8
29 NV 2 2 75.4 4.5 76.7 3.3
30 NH 0 0 77.1 5.8 70.4 -39
31 NJ 2 2 65.8 —6.3 70.7 —4.6
32 NM 1 4 75.2 7.4 78.1 6.2
33 NY 2 2 65.5 —4.2 67.9 —4.8
34 NC 0 0 69.2 -7 59.2 —11.5
35 ND 0 4 68.7 2.1 66.3 —2.5
36 OH 2 4 66.5 -25 75.3 5.2
37 OK 1 1 72.5 3.6 67.4 —2.7
38 OR 2 2 79.1 9.7 83.9 11.5
39 PA 2 2 68.1 -1.7 73.8 1.7
40 RI 0 0 75.1 4.5 81.2 8.9
41 SC 5 4 68.5 -3 70.1 -3
42 SD 0 6 87.4 19.1 81.2 11.2
43 TN 2 4 73.3 5.0 721 1.5
44 TX 4 4 61.4 —5.5 58.2 -11.8
45 UT 0 0 68.0 -4 65.8 -5.3
46 VT 0 0 75.0 4.8 79.8 6.8
47 VA 4 4 59.0 —12.1 72.3 -8
48 WA 1 4 72.2 2.1 77.3 4.2
49 WV 2 2 61.2 —6.9 59.9 —8.9
50 WI 3 3 72.8 3.0 80.9 9.4
51 WY 0 0 82.6 13.9 79.0 7.8

aScale constructed by Alvarez, Bailey, and Katz (2008).
PAs a percentage of self-reported registered voters in CPS surveys.

€Adjusted state means are mean deviations of observed turnout from in the CPS survey samples from turnout pre-

dicted by individual characteristics. See Table 1 for predictor variables.
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THE COURT: So they are all admtted, those exhibits
t hat your experts are testifying to?

M5. O GRADY: Yes.

THE COURT: All right.

M5. O GRADY: Thank you, Your Honor.

THE COURT: Al right. Thank you.

You may call your first wtness.

M5. KHANNA:  Thank you, Your Honor.

Your Honor, we call Dr. Jonat han Rodden to the stand.

THE COURT: Sir, please cone forward and be sworn.

M5. KHANNA:  Your Honor, while Dr. Rodden is com ng
up, he prepared a binder that just has his two reports so he
has -- for his ease of reference. Wuld it be possible to |et
himsee it on the stand?

THE COURT: Yes. Those are the exhibits that have
al ready been adm tted?

M5. KHANNA:  Yes, Your Honor.

THE COURT: Yes.

(The witness was duly sworn.)

COURTROOM DEPUTY: Pl ease state and spell your first
nane.

THE W TNESS: Jonathan, J-O-N-A-T-H A-N, Rodden,

R-O-D-D-E-N

UNI TED STATES DI STRI CT COURT
EX4-0114




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case: 20-16301, 07/17/2020, ID: 11757398, DktEntry: 7-2, Page 120 of 354
18

DI RECT EXAM NATI ON

BY M5. KHANNA:
Q Good afternoon, Dr. Rodden.
A.  Good afternoon
Q | think you' ve just done this, but can you please state
agai n your full name for the Court.
A.  Jonat han Andrew Rodden.
Q And you prepared two reports in this case; is that right?
A.  Yes.
Q Can you please take a | ook at the notebook in front of you
You will see a couple of tabs listed, Plaintiff's Exhibit 3 and
4.

Can you pl ease identify those exhibits?
A, Tab nunber 3 is ny initial report in this case dated
Novenber 14, 2019. And tab nunber 4 corresponds to ny reply
report dated February 3rd, 2020.
Q And I'mjust going to ask you a few questions briefly about
their areas of expertise and the focus of your schol arly work.

If you could take a | ook at exhibit page 61 of
Plaintiff's Exhibit 3. And that would be in the bottomright
corner, the exhibit page nunmber 61

I's that your CV?
A.  Yes.
Q And is that a conplete and accurate sumary of your

educati onal and professional experience?

UNI TED STATES DI STRI CT COURT
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A Yes.

Q Can you briefly sumrari ze your educati onal background

A. | received an undergraduate degree in political science
fromthe University of Mchigan in Ann Arbor. After that | was
sel ected as a Ful bright Schol ar where | studied at the

Uni versity of Leipzig, in Germany. And after that | went on to
Yal e University where | received a Ph.D. in political science.
Q And what year was that when you received your Ph.D.?

A.  That was 2000

Q What did you do after earning your Ph.D.?

A. M first job was as an assistant professor at the
Massachusetts Institute of Technology. | was the Ford Career
Devel opnent Professor of Political Science there. 1 received
tenure at MT, and then spent a year at the Center for Advanced
Study in the Behavioral Sciences at Stanford. And, at that
point, | was recruited to nove to Stanford pernmanently, and
I've been there ever since.

Q So what positions do you currently hold at Stanford

Uni versity?

A. | ama professor in the Departnent of Political Science.
I"'malso a senior fellowin the Hoover Institution. |'malso
the director of the Spatial Social Science Lab

Q \What is the Spatial Social Science Lab? Can you explain
that to us?

A. This is sonething that | started a few years ago. It's a

UNI TED STATES DI STRI CT COURT
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-- | have a little bit of alittle space, a classroom and a
group of students I work with. Qccasionally | have a postdoc
at the lab. |It's nostly related to teaching and research
usi ng various kinds of election data, geo spatial election
data, so data that we can place sonmewhere in space, so usually
i ndi vi dual |evel data where we have addresses, or election data
at the level of precincts and counties. And we produced,
think, the first national precinct |evel geocoded el ection --
el ection results and nade a map of those available for
researchers, do that kind of research in the United States, but
also for other countries around the world. So it's a |ot of
statistical analysis of election data is mainly what we do.
And we have Ph.D. students and sonetinmes undergraduat es worki ng
Wi th us, and postdocs as well.
Q \What classes do you teach at Stanford?
A. | teach a large intro class, kind of the big broad
i ntroductory class for our undergraduates. And that's
something I put a lot of tine into.

| also teach a class called spatial approaches to
soci al science, which is for undergraduates. And it's really a
cross discipline class that focuses on using -- using
statistical data, again, geo spatial data from-- fromvarious
contexts, with a heavy focus on el ections and politics.

And then there is a nore advanced graduate version of

that class for Ph.D. students that al so focuses on statistical

UNI TED STATES DI STRI CT COURT
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anal ysis of election data in the U S. and around the worl d.

Q And what would you say are the principal -- your principa
areas of research?

A.  Analysis of political econony, political geography, and
especial ly el ections.

Q Have you published articles on these topics in

peer-revi ewed j ournal s?

Yes.

Appr oxi mat el y how many?

Sonewher e between 25 and 30.

Dr. Rodden, what is the purpose of the peer-review process?

> O > O >

Well, peer reviewis very inportant. It's sonething

spend a lot of ny tinme dealing with and thinking about. When
-- when | wite a paper in political science, send it to a
journal, and then the journal edits or sends that paper out to
a series of reviewers, and those reviewers take on the task of
finding out everything that is wong with what |'ve done. And
so | spend a lot of ny tinme thinking ahead about what reviewers
will say about what I'mdoing. And it causes a certain |evel
of care and craft and detail in -- in doing -- doing ny
research. And it's sonmething that | think always nakes the
research better when one has to worry about the kind of
accountability that comes fromthe review process. That is
sonmething that all of us take very seriously.

Q Have you been asked to referee other scholarly work as part

UNI TED STATES DI STRI CT COURT
EX4-0118




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case: 20-16301, 07/17/2020, ID: 11757398, DktEntry: 7-2, Page 124 of 354
22

of the peer-review process?

A.  Yes, very frequently. | usually have three or four reviews
sitting on ny desk waiting to be done and editors conpl ai ni ng
about the fact that the things are not done yet.

Q And how do you deci de which of those to take on?

A Well, there are a lot of journals and there are a | ot of
editors. | -- at this point, | try to take on the ones that
are fromthe top journals, the ones that | would be nost
interested in publishing. And where | feel that |I'mputting a
burden on other reviewers to read ny work, | try to also review
the work that is sent to ne by those journals.

Q Is it fair to say that you get far nore requests than

you're able to field as a -- to be a peer reviewer?

A.  Yes, unfortunately.

Q Has your work been cited in other peer-reviewed articles?
A Yes.

Q Do you know approxi mately how many tines?

A. Several thousand.

Q And are you on the editorial board of any publication?

A.  Yes, Journal of Politics.

Q And, Dr. Rodden, have you been accepted as an expert
witness in the United States court before?

A Yes.

Q And the cases in which you have testified, | believe, are

listed on exhibit page 8 of your initial report, Plaintiff's
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Exhibit 3; is that right?
A Yes.
Q Have any of these cases involved statistical analysis of
el ections data?
A. Yes. | think alnost all of them did.
Q Have any of these cases involved performng a regression
anal ysis |li ke the one you perfornmed in this case?
A, Yes, | think nost.
Q Have any of these cases involved an analysis of ball ot
order effects?
A.  Yes, there was one recently in Florida
Q | want to call your attention to one of the cases that you

cite on that page, it's called Denocratic National Conmttee
ver sus Hobbs.

Did you performa statistical analysis of election
data in that case?
A Yes.
Q And are you aware that a little over a nonth ago, on
January 27th, the Ninth G rcuit issued an en banc opinion in
t hat case?
A Yes.
Q And do you know whether it credited your expert report in
t hat case?
A. Yes. | have read the -- | have read the decision and it

cited ny -- ny report extensively.
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M5. KHANNA:  Your Honor, pursuant to Federal Rule of
Evi dence 702, | would proffer Dr. Rodden as an expert in
el ections and the statistical analysis of elections data to the
Court.

M5. FRI DAY: No objection

THE COURT: He is so designated, so he may testify in
t hat capacity.

M5. KHANNA:  Thank you, Your Honor.
BY M5. KHANNA:
Q Dr. Rodden, | want to turn to your work specifically with
respect to this case

What were you asked to do in this case?
A. | was asked to exam ne whether there is a discernable
di fference between the vote share of the candidate who is
listed first on the ballot in Arizona conpared with the
candi dates who are |isted second on the ballot, holding other
t hi ngs const ant.
Q And at a high level, how did you approach the analysis to
answer this question?
A Well, the first thing | had to do was collect a | ot of
data, and was able to put together data at the |evel of
counties fromall of the -- all of the general elections held
since this ballot order practice was in place from 1980 to the
present, so put together a |lot of data, and then was able to

anal yze that data using three different techniques.
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One was to conduct regression analysis. Another was
to conduct what 1'Il call a matching analysis. And another was
to zoomin and focus nore carefully on close el ections
Q And we're going to tal k about each of those individually
but, for the tinme being, can you just tell nme, why did you use
three different techniques or three different anal yses?

A. They each have different costs and benefits. They each
have different advantages, but the main -- the main task | was
concerned with was sonething | just nentioned, which is hol ding
ot her things constant. And each of these three approaches gave
me a little different way to do that. And if | started to find
really different things with each of these approaches, | would
start to wonder whether | -- whether there was, in fact,

ef fect, but when | see sonething simlar happening with three
di fferent approaches, it starts to increase ny confidence that
there is a -- that there is an effect, that ballot order
actual ly does have an effect on el ecti on outcones.

Q And, Dr. Rodden, were you able to reach any concl usions
regardi ng ballot order effect in Arizona?

A Yes.

Q And what would -- what did you concl ude, generally?

A. Well, broadly |I found that there -- there is an effect.

| ooked at both Denocrats and Republicans and found that both
have a -- enjoy a bit of an advantage when they are |isted

first, but | especially noticed that that -- for Republicans
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t hat advantage was | arger when -- when it was an open seat,
when there was no incunbent running.
Q Okay. So let's walk through your analysis a little bit.
And the Court has had the opportunity to study your report, so
I"'mnot going to wal k through every single paragraph in detai
of your report. |I'mjust going to try to touch upon sone of
the key anal yses and concl usi ons.

So let's begin with some background. Can you explain
your understandi ng of how Arizona's ball ot ordering system
wor ks?
A. It's ny understanding it was just as described earlier,
that each el ection the gubernatorial results are exam ned by
county, and then in the subsequent el ection the party whose
candi date received the nost votes in the gubernatorial election
is then listed first in all of the other races for all of the
ot her offices.

M5. KHANNA: Can we please pull up Plaintiff's
Exhibit 3, figure 1, which is on exhibit page 11
BY M5. KHANNA:
Q Oay. Sothisis figure 1 fromyour initial report,
Plaintiff's Exhibit 3.

Can you explain to ne what this figure shows?
A. This is very sinple. The columms here are the counties,
and the rows are general election years, each one |isted for

1980 to 2018. And |I've colored in blue the instances in which
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Denocratic candi dates were listed first, and colored in red
those in which Republican candi dates were listed first.
Q Okay. So figure 1 tells us which party was listed first in
each county in each election

Does this figure suggest that Denocrats and
Republ i cans have been listed first in approxi mately equa
nunbers during this tinme frane?
A. This is only |l ooking at counties. And what we need to know
here, of course, is that the population is distributed across
counties in Arizona in a way that's nore asymmetric than al nost
any state. A very large share of the population lives in
Mari copa County and a couple of others. So -- so it's useful
if you want to understand what voters actually see, what share
of the voters see one or the other party listed first, it's
important to actually | ook at the voters not just the counti es.

M5. KHANNA: Okay. Can we pull up, please, table 1 of
t he sane exhibit, exhibit page 13.
BY MS. KHANNA
Q Can you please explain to nme what this table shows?
A. This is sinply displaying the share of registered voters
that are going to see a Republican listed first in a particul ar
year.
Q So what does this table tell us?
A.  Well, we can see that there were a couple of waves, so a

coupl e of elections, 1984, 1986, where there were -- where no
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one saw a Republican listed first. And we saw that again in
2008 and 2010. But then what we see is those were really
anonal ous years. And then the rest of the observations it was

wel | over half of the popul ation was seeing a Republican |isted

first. And then over the years that -- that share has gone up,
and so that in the last -- in the last period starting in 2012,
it's 80 percent, or alittle over 80 percent that are -- of

voters who are seeing Republican candidates listed first on
their ball ots.
Q Ckay.

M5. KHANNA: Can we also pull up map 2 of Plaintiff's
Exhibit 3, which is on exhibit page 16.
BY M5. KHANNA:
Q Wiat does this graphic denonstrate?
A. This is a map, but it's a map that looks a little different
than maps that we're accustoned to seeing. It's a map that
di spl ays the size of each county according to the size of its
popul ation. So it's just a way of visualizing how dom nant
Mari copa County is in the population of Arizona

And the colors sinply correspond to the nunber of
el ections, out of 20 total, in which Republicans were |isted
first. Soit's just a way of visualizing the sane information
that we could see in the previous table, and really both
tables, but -- but looking at it in a map formwhere we see the

actual size of the county.
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Q Thank you, Dr. Rodden.

Let's nove on to your regression analysis of Arizona
el ections. Can you explainto nme in layman's terns, what a
regression nodel is?

A Yes. It's an effort to establish the relationship between
sonme vari abl es, between sonme indicators. |In this case there is
a dependent variable, and that's the thing that we're trying to
explain. That's the thing that we'd |like to understand. 1In
this case, it's the vote share for one of the major parties.

So let ne describe it in terns of the Republican party. So the
dependent variable wll be the Republican vote share.

In this case we have an independent vari abl e that
we're interested in understanding. So the independent variable
is sonething that we are -- we're exanm ning the hypot hesis that
t hat i ndependent vari abl e explains variation and the dependent
vari able. So the independent variable in this case is very
sinple, it's just whether or not in a particular county in a
particul ar el ection the Republican candidate was listed first.
So that's the mai n i ndependent vari abl e

But the purpose of a nultivariant regression is that
we can then include control variables so we can get the inpact
of that -- of that ballot order variable, holding constant a
variety of other things. And so the purpose of estimating a
mul tiple regression nodel |like this is to get that inpact of

bal | ot order on the vote share, holding constant the series of
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addi ti onal things.
Q So what is your nodel control for -- what is the --
actually, let nme step back

What is the key independent variable, as you
menti oned, the key fixed vari abl e?

A. It's the ballot order, and it's a sinple variable that
takes on the value one if the Republican is listed first, and
zero if not.

Q And what are the other control variables that you
ment i oned?

A. First one | include is incunbency. One thing we know about
el ections is that incunbents are nmuch nore likely to get a
higher -- they're likely to get a higher vote share than a
chal l enger. So many political science nodels of this kind,
that's the first control variable we mght think of, is to try
to account for incunbency in sonme way.

I think even nore inportant in this case, though, and
thisis, I think, at the heart of the matter in trying to
under stand what's happening in these data, we know that it is
t he previous gubernatorial election that determ nes whet her or
not a candidate is listed first. And so one of the obvious
things -- one of the obvious confounders we're worried about is
that if a county is nore Republican in a particular year, we'd
like to control for that. W' d like to hold constant the

partisanship of the county in a particular year.
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And what's really fortunate in this case, unlike a | ot
of other states, Arizona collects yearly data on party
registration. So I'mable to | ook at what is the share of the
popul ation, the share of the registered voters in Arizona who
are Republicans, and | can hold that constant and | ook at the
i npact of ballot order holding Republican vote share constant.
So | viewthat as the nost inportant control variable in this
anal ysi s.

Q D d you include any ot her denographic variable, control
vari abl es?

A. | did. | collected a good deal of county |evel census data
on a variety of additional denographic indicators. And | -- |
tried to explore whether it made sense to include those in
addition to this party registration variable. Many of themare
highly correlated with party registration, and when | tried to
include themin the nodel along with party registration, they
end up not being statistically significant.

Anot her problemw th nmany of these denographic

variables is that they are correlated with one another, so |

tried to be discerning in which of those variables | included
inthe nodel. And | did include a series of additional --
additional nodels in ny -- in nmy work on the case, and then
reported on one of those in the -- in the report.

Q \What were the denographic control variables that you

controlled for in your initial nodel -- in your nodel in your
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initial report?
A.  Yes. | used population density, which is sonething that is
clearly correlated with voting behavior in states around the
country, and, in fact, it's sonething | recently wote a book
about. It's a topic of great interest to nme and it certainly
matters a lot in a lot of contexts.
| al so | ooked sonething -- at sonething that is
especially inmportant in the Arizona context, a variable | would
not use, perhaps, in a lot of other states, but it's crucial to
use, | think, in Arizona, and that is the share of the
popul ation that is Native Anmerican
| -- 1 also included a variable for a percent of the
popul ation that rents versus owns. This is sonething that --
that, for various reasons, works fairly well in explaining
el ection outcones in lots of places, there is a |arge
l[iterature on this, but especially it's inportant in Arizona.
And | think | also | ooked at the share of the
popul ati on that was senior citizens.
Q So the -- you chose these -- the denographic contro
vari ables, | believe you nentioned that are the nost
statistically significant. Can you explain what that neans?
A. Yes. It doesn't nake sense to add a | ot of additiona
vari ables to a nodel that just add noise, that are not hel ping
you explain -- when they're control variables -- and if these

thi ngs are not hel ping you expl ain Republican vote share, and
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if they're highly correlated with one another and they're
addi ng noise to the nodel, it nmakes sense to exclude them And
so after -- after trying a lot of different nodels, | used the
vari abl es that were nost consistently hel ping ne explain
variation in Republican vote share.

Q So why -- so you nentioned you coll ected data on a host of

di fferent denographic variables; is that right?

A Yes.

Q Wiy not throw all of the variables into the nodel? Can you
-- can you explain why that -- why you chose not to do that?

A.  Yes. Wen we have a specific hypothesis we're trying to
test with a regression nodel, we want to be able to put
ourselves in a positionto see if that -- if that variable has
a significant inpact on the outcone variable. And if we add
too much noise to the nodel, if we add a | ot of variables that
are doing no -- that are really giving us no explanatory power,
it just adds noise to the nodel and it underm nes our ability
to see the thing that we're looking for. So it's -- one has to
be di scerning and careful in how one estimtes a regression
nodel and whi ch vari abl es are incl uded

Q So are you aware that the Secretary has hired M. Trende to
critique your analysis here?

A Yes.

Q And you read the report fromM. Trende as well?

A. Yes.
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Q And you're aware that he specifically critiques your choice
of denographi c vari abl es?
A. Yes. | believe, above all, he nmade the case that | should
have controlled for the share of the popul ation that was
African Ameri can.
Q So why didn't you do that in this case?
A Well, when | was initially |ooking at the data, one thing
notice is that -- well, first of all, the African Anmerican
popul ation in Arizona as a whole is relatively small, but there
is also not a lot of the kind of variation across counties that
we see in Arizona with the Native Anerican population, it's
| ess on display with the African Anerican popul ation. So there
are, you know, sonething like 10 or 11 counties in which the
African Anmerican population is very small, and then there is --
there are a couple of other counties where it's a bit higher,
but the variation is not really very large

And then, furthernore, when | do -- | noticed right
away that when | included the African American share of the
popul ation in the nodel, it gave ne a coefficient that didn't
make a | ot of sense. It gave ne a |large positive coefficient,
suggesting that the larger the African American popul ation
share, the higher the Republican vote share.

This is the kind of thing that happens when you put
two variables in the sanme nodel that are highly correlated with

one anot her, you start to get coefficients that don't nmake
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sense. It was highly correlated with popul ation density in
this instance. And so what was happening is that this variable
was just capturing -- it was serving as a proxy for sonething
else, so it didn't make sense to put both of those in the sane
nodel .

Q Wiy would it not nake sense that the higher the African
Anmeri can percentage, the higher the Republican vote share?

What -- what nmade you think that that was --

A. W can -- we can |ook in survey data, we can | ook at other
-- at the individual level. And we know that African Anmericans
are one of the nost reliable constituencies for the Denocratic
party in a variety of states and in Arizona as well. So when
aggregate to the county level and we put this in the

regression, we get a result that doesn't nmake a | ot of sense.

And so you don't want to try to -- to put forward a nodel that
you know is -- contains sonething that is -- that doesn't nake
sense.

Q Do other voting rights cases -- don't other voting rights
cases often analyze the data in terns of the African Anerican
popul ation, including voting rights cases in which you,
yoursel f, have testified?

A.  Yes. In many of these other cases, the cases were about
di sparate i npact of some practice on a racial group. So the
i ndependent variable of interest was race in many of those

cases, and so, of course, it was necessary to focus on race.
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In this context, this is a control variable. W are
| ooki ng at the inpact of ballot order, and the question is
whet her this is a confounder sonmehow. |If we think there is an
i npact of ballot order on election outcones, is there a reason
why we think the African American population -- is there sone
reason, perhaps, why we think that African Anericans are nore
or less likely to -- to -- to -- to look at -- you know, to be
using ballot order as a heuristic in elections and sonet hi ng
like that. And | couldn't think of any good argunents of that
ki nd.

Q So in the course of drafting your initial report, did you
run your regression analysis with additional denographic
control variabl es?

A Yes, | tried to nodel themin a ot of different ways.

Q And what happened when you did that?

A.  These had no inpact on the -- on the coefficient and the
standard error for the -- for the variable | was trying to
explore. It also did not increase the -- ny ability to explain

variation in Republican vote share, which is what you'd like to
see in a nodel. If you' re adding additional control variabl es,
you would like to see the explanatory power of the node

increased by a lot, but it wasn't really increasing at all as I
tried to include nore of these denographic variables, which, in
any case, were not statistically significant in nost nodels, so

| decided to stick with a nore streanli ned nodel
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Q Okay. So let's take a |ook at --

If we could call up onto the screen, figure 2 of
Plaintiff's Exhibit 3, which is on exhibit page 22.

Is that on your screen, Dr. Rodden?

A Yes.

M5. KHANNA:  Your Honor, is that on your screen as

wel | ?

BY M5. KHANNA:

Q Does this figure depict the key results of your regression
nmodel ?

A Yes.

Q Can you please explain to nme, what does this figure show?
A. Yes. So let's just focus on the left side of the figure.
Renenber | explained that there are sone nodels in which the
Republ i can vote share is the dependent variable, and so the

| eft side of the nodel pertains to those nodels.

And so the first thing we see is a nodel that just
exam nes all of the elections together, and it gives nme one
coefficient that suggests that the Republican candi dates do
better by about two percentage points, a little bit nore than
that, when they are listed -- when they are listed first.

But one of the things | did to go further is analyze
whet her this effect m ght be separate -- whether it mght vary
dependi ng on whether the candidate in question -- |I'msorry,

whet her there is an incunbent running in the race or whet her
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it's an open seat. And | find that it is really an inportant
di fference here, that this is really driven by the open seats.
That when we | ook at cases where there are incunbents running,
the effect is very small and it's not significantly different
fromzero. So this is really driven by the rather |arge effect
in the open seats for Republicans

Q And what was the coefficient for the Republican -- first

| isted Republicans in open seats?

A. This one was a little bit nore than 5 percentage points.

Q And, again, in your report you say 5.6; is that right?

A. That sounds right.

Q And for the sake of clarity, where in your report woul d we
be able to find the exact nunerical coefficients that are
reflected in figure 2?

A. Those are all in the appendi x.

Q D dyou run any other regressions not reflected in this

figure?

A. Yes. | ran quite a few additional ones all in the spirit
of -- of robustness checks. Wen | see a result like this,
have a lot of -- they are always questions for ne. | always

want to know whether this is really what it appears to be. And
so one of the ways of checking up on that is | try to think --
you know, again, thinking about the review process. | try to
put nyself in the position of a reviewer at a journal, and

say, what would | ask this researcher to do to probe these
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results a little further?

And so | go through a series of steps to try to see,
can | make these results go away sonehow? Are they perhaps
driven by sone anonal ous ki nds of cases? Maybe they're driven

exclusively, for instance, by districted elections. So a |ot

of -- when we -- when we draw districts in Arizona, in U S.
House or in the -- or in the State Senate, we're going to end
up with a ot of observations -- a | ot of independent

observations that are these districts, and many of themw |
actually be in Maricopa County. So that's one question: Well,
maybe this is all sonehow driven by Maricopa County, or maybe
it's driven by those particular elections. So |I do sone things
i ke dropping the districted el ections and | ooking only at
statew de el ections.

I do sonme things to analyze the possibility, well,
maybe this is really about gubernatorial coattail effects, so |
do some -- | drop sone cases that | think are especially --
that woul d have been especially affected by sonething |ike
t hat .

| also estimate sone nodels where | only [ ook within
candi dates. | say, well, what happens when the sanme candi date
is sonetinmes listed first and sonetines not listed first? |If
we just look within candidates, do we still see an effect? And
the answer is yes.

And so there were even a coupl e additional ones. |
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| ooked at whet her, perhaps, these were really only driven by
certain kinds of down ballot elections. And | did find the

effect was larger in down ballot elections than the top of the

bal | ot elections. And by top of the ballot, |I nean president,
senate, and gubernatorial elections, but I still see an effect
in both instances. So all of these things are kind of -- these

are little additional probes, alittle bit different ways of
pushing the data to see if | can make the result go away in
different ways. And in each of those instances it didn't go
away. The size of the coefficient noves within a narrow band,
but it stays quite simlar.

Q And are all -- are the results of those additiona
regressions reported in your report?

A. They are described in the text and then the results can be
-- can be perused in the appendi x.

Q In the course of drafting your second report, the rebuttal
report, did you run the regression analysis with additiona
denogr aphi ¢ control vari abl es?

A. Yes. In response to some of M. Trende's suggestions,
tried the nodel with all the control variables that | had --
that | had included, taking care to enter separately popul ati on
density and African American share because those are so highly
correlated. And when | do that, the -- the ballot order effect
| described in the -- elsewhere in the report stayed -- it

remained -- maintained its statistical significance.
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Q So you found no significant differences when you ran
additional regressions in your initial report; is that right?
A. That's right.

Q And you found no significant difference when you ran

addi tional regressions in your second report; is that right?
A. R ght.

Q So what would you say is the -- your main conclusion, or
the main conclusion that you derived fromyour regression
anal ysi s?

A.  That ballot order has an effect that we can discern a

di fference between the -- the vote share of the first listed
and second |listed candi dates, and that that effect is
especially large in open seats, and it's really driven by open
seats in the Republican case

Q | just want to be clear. How would you characterize the
nunmerical coefficients that are discussed in your report, for
i nstance, that 5.6 nunber coefficient for Republican first

| isted candidates in open seats? |Is that sone kind of a magic

nunber ?
AL No. I'dliketo--1'"dIlike to be clear about the -- the
fact that these coefficients, they -- when | try a ot of these

vari ous robustness checks, we can get a coefficient that m ght
be 4.5 in one nodel, it mght be 4 in another, it mght be 5 in
anot her, so these nove around a little bit depending on how the

nmodel is structured, which is conpletely to be expected, but
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the range in which these -- these coefficients nove is
generally quite small.

Q Do you recall, approximtely, what the range was for first

listed Republicans in open seats across all of the various
regressions that you perforned?

A. M recollection, just putting it all together, is sonewhere
bet ween 4 and 6.

Q Dr. Rodden, the next analysis that you conducted on the
data that you coll ected was what you called a matching

anal ysis; is that right?

A Yes.

Q And can you briefly describe the theory behind that

anal ysi s?

A. Yes. This is another way of dealing with the challenge of
hol ding -- holding things constant and dealing with this
concern that we have a way of allocating ballot order that is
driven by past elections. So this is another cut at solving
that problem And this cut is trying to -- trying to find

mat ched pairs of elections in counties, trying to find matched
pairs of those where a Republican is listed first in one of the
pair, and a Denocrat is listed first in the other, but where
the pairs are as simlar as possible with respect to the

condi tions that woul d have placed theminto this condition of
either one party being listed first or another.

So what | nean by that, specifically, is we can go
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back over tine to the election that determ ned whether you
woul d have a Republican or a Denocrat first, and we can find
mat ched pairs of counties where the Republican registration
share is as simlar as possible, and then we can sinply conpare
whet her, in those matched pairs, the ones where the Republican
was listed first, the Republican candi date has a hi gher vote
shar e.
Q So | believe you nentioned in your reports that the way you
mat ched t hese el ections was by generating sonething called a
propensity score; is that right?
A. Yes. This just tells us the propensity given what | just
described. G ven the -- the Republican registration share in
the previous election, what is your propensity to -- to have a
Republican listed first, and then we can conpare pl aces that
have very simlar propensities. That's the way we achieve the
mat chi ng.
Q Ckay.

M5. KHANNA: |If you could call up figure 3 of
Plaintiff's Exhibit 3, exhibit page 29.
BY M5. KHANNA:
Q Does this figure depict the key results of your matching
anal ysi s?
A.  Yes.
Q Can you please explain to us what this figure shows?

A | would -- | would describe it in a very simlar way that |
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descri bed the previous one. Again, we see a -- We See an
effect for the Republicans being listed first, whichis, in
this case, again, sonewhere between 2 and 3 percentage points,
closer to 3. But then, again, when we break it down by seats
i n which incunbents are runni ng versus open seats, we see that
the confidence interval -- and what | nean by that, there is
these bars that reach up and down fromthe coin estinmate.

So in this one the confidence interval reaches all the
way past zero on the bottom So that neans that for
i ncunbents, even those there is a positive coefficient, it's
not quite statistically significant. |It's not different from
zero in a statistical sense, so the effect for incunbent is
measured with -- with not very nuch precision

But when we | ook at open seats again, we see that,
because that error bar, the bottompart of it is well above
zero, this shows us that the effect is statistically
significant for -- for open seats, just as in the regression
nodel .
Q And | believe -- and I think you state in your report that
the nunerical coefficient here for the Republican first listed
candi dates in open seats was, is it 4.2?
A Yes.
Q Dr. Rodden, what would you say is the -- your main
conclusion resulting fromyour matchi ng anal ysis?

A, Again, it's that -- that when Republicans are |isted first,
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or when Denocrats are listed first, they enjoy an advant age
They have a higher vote share, other things equal, when they're
listed first, than when they're |isted second.

Q And that's a statistically significant advantage; is that
right?

A Yes.

Q Andis it fair to say that advantage is driven for the
Republicans largely by their first |isted candi dates in open
seats?

A. That's correct.

Q Dr. Rodden, you ran one final type of analysis on this data
in your initial report considering close elections; is that
right?

A Yes.

Q And so what is the theory behind that anal ysis?

A.  Yes. This is an approach that -- that, again, when | think
-- put nyself in the m ndset of a reviewer who would be |ikely
to take this report as a journal article and give nme sone
comments on it, | believe that nost political scientists would
see this dataset, see this structure, and think this is an

i deal setting for conducting what is called a close el ection
discontinuity. And this is another way of solving this -- this
problem| have, which is to try to disentangle the overal
Republican -- the overall share of the population that prefers

Republi can candidates in a county that mght have led it to
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choose a Republican gubernatorial candidate two or four years
ago, disentangling that and the inpact of vote share. So this
i s anot her approach to that, that | think would -- is the one
that nost political scientists would want to turn to in this

I nst ance.

Q Can you describe that approach of close el ections anal ysis?
A. Sure. The idea here is that if we can find sone el ections
where the previous -- the previous el ection, that gubernatori al
el ection, again, the one that assigned you either to what we

m ght call the treatnment status, which is having Republicans
listed first, or the control status, which is having a Denocrat
listed first, when we go back to the election that caused that
-- that divergence, if we ook at elections that were really

cl ose, and we just ignore all the other elections but we just
focus on the elections in that narrow band, say between

45 percent and 55 percent, where it's nore plausible to think
that the difference between a county that went one way and a
county that went the other way is due to sonme random chance,
that's the kind of logic here. |If we focus in on those, we
have a new way of understanding the difference, of kind of
dealing with the problemthat counties that have Republicans
listed first mght be different than the counties where they're
not listed first. So we think these are hopefully as simlar
as possible if we just look at the close el ections and throw

everything el se out.
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Now, the down side of that is we have fewer
observations. W're only | ooking at those observations that
are very close, soit's a very different approach. W're
throwi ng out a |ot of data but we're zoomng in on the data
that we think m ght be very useful in identifying this effect.
Q | believe you nentioned social scientists in this field,
you know, if you were thinking of who m ght be peer review ng
t he study, would actually want to know the answer to the

gquestions in the close elections context. Wy do you believe

t hat ?
A. People viewthis as -- as the best way to -- to identify
causal effect in this kind of setting that -- |ooking at these

very close elections. This technique developed, in fact, in
the study of incunbency. People wanted to know whet her

i ncunbents do better -- whether incunbency actually gives you
an advantage or whether it's really just a sign of being a
better candidate, and this is the technique they came up wth.
And so there are a | ot of studies that use this approach, and
that is the preferred approach of many political scientists for
answering this type of question. So here it's applied to
bal | ot order.

Q So what was your main conclusion of your -- fromyour close
el ection discontinuity anal ysis?

A. Again, this led to a broadly simlar conclusion to the

other two we saw, an advantage for the first -- the party that
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was |isted first.

Q And, in fact, it yielded a higher nunerical coefficient in
this analysis than in the other ones; is that right?

A 1t did.

Q And you explain in your report that -- that gives you a
little bit of pause, or you maybe question the precision of
that particular coefficient in particular. Can you explain why
t hat woul d be?

A Yes. This is the kind of analysis where the -- the -- the
things we can learn fromthe close el ection discontinuity kind
of require that on either side of 50 percent, that the cases we
have on both sides | ook the sanme. Renmenber in the matching
anal ysis, we could actually verify that they | ook the sane

And the sane thing, we can do that here, we can | ook
at the close elections and see. D d the elections that the
Republ i cans just barely won |l ook simlar to ones that they
barely lost. And that's kind of the -- that's the idea behind
thi s anal ysi s.

But when we | ook at that, we see that the Republican
registration share is actually a little bit higher than the
ones that they barely won, and so that gives ne a little bit of
pause. | don't have the ideal balance on both sides of that --
of that discontinuity that | would want for this -- for this
approach to really kind of nail the effect that I"'mtrying to

find. So that gives ne sone pause and it |eads ne to suggest
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that this effect size might be alittle too |arge.

Q So what, if any further, insight into the ballot order
effect in Arizona general elections did this close el ections
anal ysis give you?

A Well, it just adds to the confidence that kind of grows

wi th each of these very different approaches. Wen we see the
coefficient going in the sane direction and we see that it's
significant, it adds to nmy confidence.

Q Dr. Rodden, you also analyzed the results of recent

elections in North Carolina; is that correct?

A Yes.
Q Wy?
A. | was especially attracted to | ooking at the anal ysis of

North Carolina because of a reformthat they enacted very
recently. So I've been -- | followthese things and | -- |
noticed that in the 2018 -- in the run up to the 2018 el ection
they had a systemthat was simlar to states |i ke Arizona, and
t hey suddenly changed it in a way that allowed ne an
opportunity to identify -- an experinmental opportunity to
identify a causal effect.

Q So what question were you answering in the course of -- in
conducting this North Carolina anal ysis?

A. The question there was if a party has a consistent ball ot
order advantage, so if a party is listed first consistently,

what happens if you take away that advantage for roughly half
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of the -- of the races, and you do so in a way that's
essentially, randon? W have a -- then we have a really nice
opportunity. W can |look at the before and after in both of
those i nstances and we can see if it brought about a change in
the vote share

Q And | believe in your report you refer to the North
Carolina context as a natural experinment. What does that nean?
A. Yes. This is the kind of thing that researchers get
excited about. Wen we see sonething like this, we feel that
we -- what we enjoy is when a state governnent does sonething
for us that we would have |liked to have done in the | ab, or we
woul d have |iked to encourage themto do. O course,
governnents don't do these things for us very often, but once
inawile, in pursuing sone other notive, they kind of stunble
into sonething that is analytically very useful for us, it's
really crisp. And this is one of those opportunities.

Wien they -- when they reforned the ballot order in
the way they did, it gave ne an opportunity to really drill
down and col |l ect the type of data that I would want to really,
truly hold everything constant. The things that |'m hol di ng
constant in this case with regressions and so forth, there

can hold truly constant.

Q It kind of replicates the |aboratory in a real world
setting?
A.  Right.
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Q So can you descri be what happened in North Carolina? Wat
was the ball ot ordering scheme in 2016 in North Carolina?

A It was a systemin which the gubernatorial -- the w nner of
the gubernatorial election was |listed first everywhere in the
state, so -- and there are sone other states that work that way
as well. So every election -- every ballot in 2016 had
Republicans |listed first because the Republican party had won
the nost recent gubernatorial election

Q Wat happened in 20187

A. So in 2018 there was a gubernatorial election that was very
cl osely contested. The Republican -- the Denocrat candi date
won, and so that in the run up to the 2018 el ection, the

| egi sl ature, right before the election, changed the |aw. And
the way they changed it was by introducing a nodified

al phabetical schene. So that -- so they chose the letter of

t he al phabet to start with, and then used that as a starting
poi nt for an al phabetical arrangenent, and so all of the

candi dates then were |isted al phabetically.

Q And, just to clarify, it was the Republican |egislature
that changed the ballot ordering schenme after a Denocratic
governor was elected; is that right?

A. That's correct.

Q And so all of the races in all of the precincts in 2016
listed a Republican first in partisan elections; is that right?

A. Yes.
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Q And approximately how many of the precincts within each
race |listed Republicans first in 2018?
A It was about half.
Q \What about the other half?
A. Most of themhad Denocrats listed first, but there was sone
-- there was a small handful, | believe, that had Libertarians
listed first.
Q Does North Carolina list the party affiliation of each
candi date next to the candidate's name like in Arizona?
A Yes.
Q Please pull up figure 4 of your initial report. | think
it's Exhibit 3, on exhibit page 36.

Does this depict the results of your North Carolina
anal ysi s?
A Yes.
Q And what does this figure tell us?
A. Let's start on the left where it says, all precincts. So
here we're sinply looking at -- | want to be clear that this is
a -- what we call a difference in difference. And what | nean
by that is that we're interested in the change in the
Denocratic vote share from 2016 to 2018. And this is a year
that -- sonme call it a blue wave. It was a year in which the
Denocratic vote share was increasing across the board. And so
we're not just interested in the increase in the Denocratic

vote share, we're interested in the change, you know, the
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difference in this change between what we might call the
treatment group again and the controlled group

So we'll think of the treatnent group as that group of
precincts in which the ball ot order changed away from
Republican primacy. And we'll think of the controlled group as
the ones that maintai ned Republican primacy all along. And so
this is the difference. This is the difference. And it's
sonmet hing |i ke one-and-a-half percentage points.

THE COURT: Let ne just clarify for the record. It is
page 37, not 36, at least by ny -- by ny notebook

M5. KHANNA:  You're right, Your Honor. | think I was
| ooki ng at the wong page nunber of the report page nunber, but
t he exhi bit page nunmber is 37.

Thank you for clarifying, Your Honor.
BY M5. KHANNA:
Q So, Dr. Rodden, you nentioned that the coefficient for al
precincts is about 1.5 percent. Can you explain to ne what
that 1.5 percent neans?
A.  Yeah. That just means that the increase in the Denocratic
vote share, again, there was an increase across the board in
this election, but the increase was higher by 1.5 percentage
points in the places where the Republican primcy was renoved,
so you might think of it as the inpact of the reform
Q Can you tell ne a little bit about these -- about the open

seats and the sane candi dates markers on this figure 4.
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A. Again, | thought it would be useful having all the data, to
break it down a little bit and see what was happening in
di fferent kinds of seats. And, again, this is very consistent
wth what I'mseeing in Arizona. | see the effect is biggest
i n open seats.

| still see it there for Republican incunbents. |
don't see an effect for Denocratic i ncunbents. But one of the
other things | thought was interesting was that sonetines the
sane two candi dates are running. So sonetines in 2016 there
was somneone running and there was a chal l enger, and the sane
person ran again next tine. So that makes the experinental
quality even a little nicer, because we're hol ding constant the
actual candidates. W're seeing the sane two people running
again but with a different ballot order regine. And, again, we
see a significant effect that is even a little bit larger than
for the rest of the analysis. You see the confidence interval
is wide, because there aren't very many of these. | can't
remenber the nunber, it's a rather small nunber of cases, but
we are able to see what happens with those.

THE COURT: Let nme just interrupt for a second. |
| ost sone portion of what you're exam ni ng here.

You' re conparing the results of the 2016 el ecti on and
the results of the 2018 changed bal |l ot ordering el ection. And
those 2018 changes refl ect al phabetically placed individual s?

THE WTNESS. Yes. And so what's happening with the
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al phabetical introduction, is that for sone candi dates
switching to al phabetical doesn't change anything. They're
fortunate enough that, you know, naybe their nane starts -- the

thing started wwth F, so maybe their nane starts with G and so
they're still listed first, so |I'mtaking themas the contro
group. But then there are others who were unlucky and their
name fell further down the al phabet, so nowthey're |isted
second in 2018, so |I'm conparing those two groups.

THE COURT: Ckay.

THE WTNESS. And the change is bigger -- there is a
bi gger increase in Denocratic vote share for the group that was
-- where the Republicans were no |longer listed first.

THE COURT: All right. Thank you.

BY M5. KHANNA:

Q Sotoclarify, you' re conparing the approximtely half of
precincts in 2018 where Republicans are listed first, to the
approximately half of precincts in 2018 where Denocrats are
l'isted first?

A. O Libertarians, but nostly Denocrats, yes.

Q And finding what the chain with the -- what the differences
are in vote share between those two categories over the 2016
el ection?

A Yes. It's alittle hard to keep track of because we have
-- we're conparing changes over tinme, and we're finding --

we' re conparing that change for one group with that change for
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anot her group.

Q So Denocratic vote share increased, generally, from 2016 to
20187

A. | say it increased for alnbst every precinct in the state,
yes.

Q But your analysis found that it increased nore where
Republ i can primacy was renoved in those precincts; is that
right?

A. That's right.

Q And you find that it was increased even nore where
Republ i can -- where there were now open seats --

A.  That's right.

Q ~-- and the primcy was renoved?

A. That's right.

Q And you found it was increased -- and that open seat -- was
that coefficient around, what, 7 point --

A Yes.

Q ~-- 8 percent -- 8 percentage points, | believe?

A. Yes. So the story that is energing here is when incunbents
are on the ballot, these effects seemto be smaller in general
Q And that that increase in Denocratic vote share was al so
nore, around 4 percentage points, when the sane pair candi dates
was running fromone election to the next?

A.  Yes.

Q R ght?
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Let ne --

THE COURT: |I'msorry, | mght be asking a question
that you nay be asking | ater, but because we are tal king about
North Carolina now, mny obvious question is what kind of
denogr aphics did you use there?

THE WTNESS: Well, that's the nice thing about this
experinental opportunity, is that when I'"mjust -- |I'm]looking
at -- I'mnot really using any denographics here. |'mjust

| ooki ng at the change between these two groups. And the idea

is that because ball ot order -- because -- because al phabeti cal
order is sonmething that's, essentially, like -- |ike random
that we don't have to worry nuch about -- about denographic

di fferences between these -- between these places. That they
are -- that they should be, essentially, the sane.

THE COURT: All right. Thank you.
BY MS. KHANNA:
Q Building on the Court's question, Dr. Rodden, do you think
that these results are informative outside of North Carolina?
A. Well, | do, because ballot order is sonething that is,
essentially, a psychol ogi cal phenonenon, and this was an
especially good setting for looking at it. And especially it
was in the setting of a reform And so for other states that
m ght consi der sonme kind of reform this suggests that that
ref ormwoul d have an inpact on el ections.

Q Could you performthe sane kind of analysis that you did in
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North Carolina in Arizona?

AL Only if the state governnent decided to give ne the
opportunity and set up an experinment for nme of the right kind.
But, no, this is sonething that really required this kind of
reformto be enacted for nme to be able to do that anal ysis.

Q North Carolina provided that natural experinment --

A Yes.

Q ~-- for you; is that right?

So does that nean that the only places then where you
can find evidence of a ballot order effect for your purposes
for first listed candidates are in those states |ike North
Carolina that already provide candi dates an equal opportunity
to be listed first?

A No, | wouldn't go that far. | think there are research
settings, such as when the ballot order is rotated across
precincts in a way that's essentially random or there are
settings like North Carolina where we suddenly go to an

al phabetical ordering that is, essentially, the same thing as
random when we have t hese experinental opportunities, but that
doesn't nmean those are the only chances we have to | earn
sonet hi ng about the worl d.

I think in the social sciences if we could only learn
fromtrue experinents, we'd be very limted in what we could
study. And so |ooking at Arizona, we do have variation in

ball ot order that allows ne to -- to do sone, what we cal

UNI TED STATES DI STRI CT COURT
EX4-0155




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case: 20-16301, 07/17/2020, ID: 11757398, DktEntry: 7-2, Page 161 of 354
59

observational analysis, that | think is also still useful
Q So we don't just throw up our hands for |ack of |aboratory-
i ke conditions when we're trying to study a real world effect;
is that right?
A. That's right. | put together sone data and do our absolute
best to [ earn what we can fromit.
Q And, in fact, as you nentioned -- as you denonstrated in
your three anal yses, there are a variety of statistical methods
in order to discern effects in settings |like Arizona; is that
right?
A. That's right.
Q So what, if anything, does this analysis tell us about
Arizona, this North Carolina anal ysis?
A. It may suggest to ne that -- that reformwoul d have an
i npact. They started in sonmewhat simlar places, and we saw
here that when this kind of reformwas enacted, it did have an
i mpact on vote shares of candi dates
Q \Wien you say reform what are you referring to there?
A. A change in the ballot order, away froma systemin which
the sanme party is listed first on every ballot.
M5. KHANNA:  Thank you, Dr. Rodden
THE COURT: Ms. O Grady, who is going cross?
M5. FRIDAY: | am Your Honor. |'mKinberly Friday.
THE COURT: Yes. Ms. Friday, cone forward, please.

MS. FRI DAY: Thank you.
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THE COURT: And just so you know, counsel, | plan to
take a break for our court reporter at about 3:30, and so we'l|l
be in break for about ten m nutes.

MS. FRIDAY: Gkay. Thank you for letting ne know
t hat .

CROSS- EXAM NATI ON
BY M5. FRI DAY:
Good afternoon, Dr. Rodden
Good afternoon.
Now, do you have a degree in statistics?
No.
Have you taken classes in statistics?
Yes.

Can you tell ne about those cl asses.

> O >» O >» O »>» O

Wien | was a Ph.D. student, | took the sequence of
quantitative nethods classes at Yale in nmy Ph.D. program

Q Ckay. Anything else?

A. | try to keep up on -- it's a constant |earning process.
There are al ways new t hi ngs happening and |I'mconstantly trying
to increase ny skills, but once one is a full-time professor,
it's hard to continue to take classes, so one tries to keep up
in a variety of ways

Q So that's no? No, you haven't taken any additiona

cl asses?

A.  No continuing education or anything |ike that, no.
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Q Okay. | believe you used the Stata programin your

anal ysis; is that right?

A Yes.

Q Howdid you learn how to use the Stata progran?

A Well, that's a little bit |ike asking soneone how t hey

|l earned to talk. It's sonmething |I've been using since |
started graduate school, so it's been many years |'ve been
using it.

Q Are there any classes or anything |ike that on how to use
the Stata progran?

A. Sometines it's enbedded in a class. | do sonme teaching
with my own students that go through sone techniques that are

applied in Stata, but | don't knowif it was used in the

classroomwhen | was in graduate school. | think it nay have
been.
Q You don't renenber being taught about the Stata -- is it

Stata or Stata? You have to excuse ne.

A. | say Stata. | have heard people say Stata, so it's okay.

Q You don't renenber being taught about the Stata program
when you were taking statistics courses?

A. | believe I was, but nost of the learning we do in

appl i cations of techni ques using software is sone | earning by
doi ng.

Q And do you typically rely on graduate students to assi st

you wi th your work?
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A.  Soneti nes.

Q Did you rely on anyone else to assist you with your work in
this matter?

A | did not rely on anyone to help ne with the analysis. |
did rely on a graduate student to help ne with the collection
of the county |level data. And sone of the data we're in pdf's,
and we had to work on get the data frompdf forminto a tabul ar
formthat we could work with.

Q But the analysis was all your own?

A Yes.

Q Ckay. And you've served as an expert w tness a nunber of
times, | believe you testified?

A Yes.

Q Fair to say you routinely serve as an expert for Denocratic
party interests?

A. In sone of the cases | have. There have been a coupl e of
ot hers that were not attached to any political party.

Q And what were those?

A. There was a -- there was a case that involved the
Ferguson- Fl ori ssant School District in Mssouri. | was
retained by the -- by the -- the counsel for the schoo

district, which was a defendant in a voting rights case.
Q Was that a vote redistricting case?
A. There were questions of districts involved, but it was

mai nly a case about whether -- it was a challenge to a system
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that was -- it was an at | arge systemthat was required by
state |l aw that was bei ng chal | enged by sone plaintiffs who
wanted to introduce el ectoral districts
Q Any other cases in which you have not been serving as an
expert for Denocratic party interests?

A. There was a case in -- in Florida where | was -- | believe
it was a nonpartisan group that -- that were the -- that were

the plaintiffs and who hired ne.

Q And what case was that?

A. That was a redistricting case.

Q Ckay. Have you ever served as an expert wtness for a
political party other than the Denocratic party?

A. Not for a party, no.

Q And in this case here, you do not offer an opinion about
whet her ballot order is likely to have a substantial inpact on
any 2020 election race in Arizona, do you?

A.  No.

Q Did you exanm ne whether ballot order is likely to have a
substantial inpact in any 2020 el ection race in Arizona?

A. No. | didn't have any good sense of how to do that.

Q Did-- do you offer an opinion about whether the ball ot
order historically had a substantial inpact on a contested

el ection in Arizona?

A. | mght need to ask for a little clarification of what you

nmean by that. Do | analyze a specific contested el ection and

UNI TED STATES DI STRI CT COURT
EX4-0160




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case: 20-16301, 07/17/2020, ID: 11757398, DktEntry: 7-2, Page 166 of 354

64

claimthat it was the difference?
Q Correct.
A. That's not sonmething that | do in the report, no.
Q Oay. And did you exam ne whether, historically, the
bal | ot order effect you found had a substantial inpact on a
contested election in Arizona?
A Wwll, thisis a --

M5. KHANNA: (bj ection, Your Honor. Calls for
specul ati on of what a substantial inpact.

M5. FRIDAY: |'m happy to expand on that.

THE COURT: Well, yes. | guess it's the formof the
question. |1'll sustain the objection

M5. FRI DAY: (kay.
BY M5. FRI DAY:
Q So you nentioned earlier in your testinony that you served
as the Denocratic party's expert in a Florida case chall engi ng
bal | ot order, correct?
A.  Yes.
Q And there you opined that the ballot order effect was
substantively large and |likely had an i npact on who w ns and
who | oses. Do you renenber that?
A. My analysis in Florida was an exam nation of down ball ot
races versus top of ballot races. You d have to rem nd ne of
what specific phrase or claimyou mght be referring to. |

don't recall.
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M5. FRIDAY: Okay. | would like to | ook at Exhibit DX

4. This is an inpeachnent exhibit fromthe defendants.
M5. KHANNA:  (bj ection, Your Honor. |'mnot sure what

he stated that the exhibit is nmeant to i npeach hi mon.

THE COURT: Well, | think you're proffering it as
refreshing his recollection, not at this juncture inpeachnent.

Correct me if I'mwong, counsel?

MS. FRIDAY: Correct. Correct. That's correct. |
just was referring to the fact that it's listed as an
i npeachnent exhibit, submtted to the court that way.

THE COURT: Wth that clarification, then I'mgoing to
overrul e the objection.

M5. KHANNA:  Thank you, Your Honor.

THE COURT: Do | have a copy of that, counsel? D d

you provide nme with that?

M5. FRIDAY: | believe we did.

MR. FRANKS: | don't believe -- | think I brought an
extra set.

THE COURT: That's okay. Go ahead and |let himtake a
look. | may not necessarily need to see it at this point.

| have -- | have your Exhibits 101 through 105. |Is
t here anot her set?

M5. FRIDAY: Yes. W have a set of inpeachnent
exhibits that we submtted on Monday pursuant to the District's

st andi ng orders.
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THE COURT: It nmay be in ny chanbers and so I'I| have
t o doubl e check.

Al right. You can go ahead.

MS. FRI DAY: Could you, Rob, please put up DX 4 --

THE COURT: Al right. W -- for purposes of keeping
the exhibits in order, it wll be redesignated Exhibit 106.

MS. FRI DAY: 106.

MS. KHANNA:  Your Honor, can | ask that we receive a
copy as wel | ?

THE COURT: Yes. Certainly opposing counsel shoul d
have swapped their exhibits prior to the proceeding, but,
pl ease, if there is an extra copy, give it to plaintiff's
counsel .

Al right. Take a nonent to |ook at that exhibit and
you can ask the previous question, M. Friday.
BY M5. FRI DAY:
Q Dr. Rodden, do you now have what's been marked as
Exhi bit 106 in front of you?
A.  Yes.
Q And what is this?
A. This is ny expert report in Nancy Carola Jacobson versus
Det zner .
Q That's the Florida ballot voter case?
A. | believe so.

Q Could I direct your attention to the bottom of page 22,
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pl ease.

Do you see the paragraph starting with: This effect
is substantively large and likely has an inpact on who w ns and
who | oses?

A Yes.

Q Does that refresh your recollection that you testified in
the Florida case that there was a ballot order effect that had
an i nmpact on who wi ns and who | oses?

A. This is just a paragraph in which I -- in which I pointed
out that elections are very close in -- in Florida

Q You did not --

A. Wthin a very small margin that was -- that was around the
size of the -- of the -- well, | have to | ook nore carefully
now but --

Yeah. This is really just -- just kind of going

t hrough sone statistics on how close Florida elections are, as
far as | can tell.

Q Well, you re opining about a ballot order effect that you
saw, right, in statew de el ections?

A. In this paragraph?

Q Yeah, in this section of your report. And when you say,
this effect is substantively large and likely has an inpact on
who wi ns and who | oses, you're tal king about the ballot order
effect that you found in that case, right?

A | just need to be clear that this -- this entire report was
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focusing on a very specific question about the difference
bet ween hi gher order el ections and down bal |l ot el ections, so it
needs to be understood in that context.

| was not trying to -- | was not opining about an
absol ute bal |l ot order effect.
Q Ckay. But you did find that -- you did find an effect that
in your view had an inpact on who would win and who woul d | ose
an el ection?
A Yes. | was referring to the -- sone of these | ower order
el ections, that's right.

Q And you did not find that in your work in this case, did

you?

A. | did not address that question in this report.
Q And did you exam ne the question?

A, No.

Q Okay. And in this case, you also don't --

M5. FRIDAY: You can take that down, Rob. Thank you.
BY MS. FRI DAY:
Q You also don't offer any opinion about whether Arizona's

bal | ot order statute was enacted with partisan ani nus, did you?

A, No.

Q That's just outside the scope of your opinion?
A. That's correct.

Q You studied elections, right, Dr. Rodden?

A.  Yes.

UNI TED STATES DI STRI CT COURT
EX4-0165




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case: 20-16301, 07/17/2020, ID: 11757398, DktEntry: 7-2, Page 171 of 354
69

Q | believe you testified in your direct that your areas of
specification are political econony, political geography, and
el ections?
A Yes.
Q Do you agree it's inportant to understand the
characteristics of the elections you are studyi ng?
A Yes.
Q Have you studied Arizona's congressional districts?
A. | don't believe |I've published a paper on them but |'m
famliar with them and have | ooked at them yes.
Q And in addition to this case, you ve also been an expert in
ot her Arizona cases, | believe you testified on your direct,
right?
A.  Just one other, yes.
Q So you've had occasion to be famliar wwth Arizona's
congressional districts?
A Yes.
Q And Arizona's state senate districts?
A.  Yes.
Q And on your direct you discussed the control variables that
you used in your nodeling in this case?
A Yes.
Q Is that right?

THE COURT: Ms. Friday.

M5. FRI DAY:  Yes.
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THE COURT: |'mgoing take a break at this tine and we
can pick up where you left off.

And we will stand in -- | would say, let's take a
15-m nute break here and resune at a quarter 'til the hour

M5. FRI DAY: Thank you, Your Honor.

THE COURT: All right.

(Recess take, 3:31 p.m - 3:46 p.m)

THE COURT: Ms. Friday, you can continue

MS. FRI DAY: Thank you, Your Honor.
BY M5. FRI DAY:
Q Dr. Rodden, on your direct, you discussed the contro
vari abl es that you used in your nodeling, right?
A.  Yes.
Q And those were variables that you applied on the county
| evel ?
A Yes.
Q Have you becone familiar with the denographics of Arizona's
counties, at least for the variables that you used?
A.  Yes.
Q So I'mgoing to ask you sonme questions now about your
initial report, which is marked as Exhibit 3.

Do you still have that in front of you for reference?
A.  Yes.
Q Do you agree, as an initial matter, that there are nultiple

ways to nodel whether a candidate in Arizona is given an
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advant age solely by reason of being listed first?

A.  Yes.

Q And in your initial report you, yourself, used three
different nethods to answer this question as you di scussed on
your direct exam right?

A Yes.

Q You had a linear aggression nodel, which you also referred
to as your basic nodel ?

A.  Yes.

Q And a matchi ng observati on?

A Yes.

Q And, finally, you focused on a subset of elections, this
was the close election discontinuity techniques that you

di scussed, right?

A Yes.

Q And you got different results using each of these nethods
right?

A. Different coefficients but in the same -- sane direction
Q So the size of the effect was different?

A Yes.

Q And none of those nodel s have been peer revi ewed, have

t hey?

A. This report has not been peer reviewed, no.

Q Okay. And nobody el se has | ooked at your report and

checked it for errors or opined on the validity of the nodels
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you used?
A. M. Trende has, but other than that, no.
Q Oher than that, no.

And your regression analysis found that Republicans
on average, since 1980 have received a statew de advant age of
around 2.2 percent frombeing listed first; is that right?

A. That was the main regression result, yes.

Q And you talked a little bit on your direct about how
Arizona's population is distributed unevenly anong its
counties, right?

A Yes.

Q Your regression analysis is not weighted by population, is
it?

A, No.

Q So you use popul ation density as a control variable but you
don't use total population as a control variable, do you?

A.  No.

Q Your analysis treats all 15 counties in Arizona equally,
right?

A Yes.

Q So you cal cul ated an average statew de ball ot order effect
over 40 years of 2.2 percent when Republicans are listed first,
but even assuming that result is accurate, you can't say that
the ball ot order effect in Maricopa County is 2.2 percent, can

you?
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A, No.

Q What your coefficient tells us is that statew de across al
counties the average ball ot order effect over 40 years is X
but it doesn't tell us about the average ball ot order effect in
a particular county, does it?

A. That's right.

Q Okay. And your matching analysis found an advantage to
Republ i cans of being listed first of about 2.9 percent over
this sane 40-year tine period; is that right?

A Yes.

Q And the close election discontinuity technique found an
average of 7.5 percent, which is nore than double the
percentage found in the other two nodel s?

A. That's correct.

Q And you said in your report that this close el ection

di scontinuity techni que was, in your words, probably |ess
reliable than the other two nethods; is that right?

A.  Yes, for reasons | think I covered in ny direct.

Q And as you al so discussed in your direct, you had reason
for worry that the size of the effect you found using this

third nmethod was bi ased upwar ds?

A Yes.

Q In other words, it was larger than it should be?

A.  Yes.

Q Is it your opinion that the Court should rely on the
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results fromthe close election discontinuity technique to
deternmine the size of any potential ballot order effect?

A. | offered it as a robustness check, and | think that's the

spirit of which | would advise the Court to look at it.

Q So, in other words, the Court shouldn't | ook at the size of
the effect you found, sinply ook at it as a check agai nst your
overal |l conclusion that a ballot order effect exists?

A. | think that's fair, yes.

Q Okay. Between the linear of regression nodel and the

mat chi ng observation, is there one or the other you think the

Court should rely on nore?

A. | don't have a strong preference between those.
Q It would be appropriate to rely on either method?
A. | believe so.

Q Even though they use different techni ques and reach
different coefficient sizes, different results?

A Yes.

Q Okay. There is no one right nethod to try to find the
answer to this question, is there?

A | think that's right. | think there are nultiple ways to
approach thi s dataset.

Q Ckay. Now, your regression nodel is built to understand
party vote share, right?

A.  Yes.

Q And the hypothesis you were testing is that ballot order is
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sonmet hing that affects party vote share?

A Yes.

Q You're using variables to control for factors that nay

af fect that party vote share?

A Yes.

Q And, in your report, | think you discussed why you used

t hese control variables. You wanted to check that in counties
where there is a higher Republican vote share, it's due to
sonet hi ng nore than just having nore Republicans in that
county, right?

A. R ght.

Q So you use these control variables to control for trends in
parti sanship; is that right?

A Yes.

Q \When you use these control variables, it's inportant that

your actual data for the controls is accurate, right?

A Yes.
Q If your data is wong, your results will be wong?
A. Depends on the -- what we're referring to, but, in general

yes. W'd like to neasure w thout neasurenent error

Q It's sort of atrash in, trash out situation, right?

A If | try to neasure sonething and | neasure it in
conpletely the wong way, then the coefficient on that variable
will not be reliable.

Q So, for exanple, if -- if you used a variable for
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Republ i can party registration for a district of, let's say,

40 percent, it's inportant that the registered Republican share
variable for that district really is 40 percent, right?

A Yes.

Q Okay. Now, your party registration variable was broken
down by county into Denocratic share and Republican share,
right?

A Yes.

Q And you asserted in your reply report that party
registration, in your words, was the ideal control variable?

A. Inthis -- inthis case, yes. This is the thing that we
really nost worry about.

Q Because we're --

A. The bi ggest confounder, yes.

Q Because we're focusing on | ooking at party share?

A Yes.

Q Okay. And you also noted in your reply that one coul d make
a good case for using only party registration as the sole
control variable, right?

A Yes.

Q Now, using party registration as a control variable assunes
that a voter registered as a Denocrat will always vote for the
Denocratic candi date, doesn't it?

A.  Not always, just this is the -- this is the best county-

| evel indicator we have for Denocratic -- for how Denocratic
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the county is, but | certainly don't need to assune that
everyone who has a D on their registration always votes for
Denocr at .

Q How el se, though, are you -- | nean, if you' re using party

registration to control for the share of that party you expect
to see in the election, in a situation which, as you said,
party registration is your sole control variable, aren't you
assum ng that people are voting with their party registration,
ot herwi se party registration is not going to tell you anything?
A Well, it's going to tell me sonething. It's -- nothing is
ever perfect. W have a secret ballot so we can't know exactly
what everyone is -- what everyone is doing. W've got to take
the, unfortunately, aggregate data we have in this case, and
that's what we have to go on

Q Wwll, for exanple, if you were only using party
registration as a sole control variable and it showed you that
t he Republican share of registered voters in Maricopa County
was 80 percent, you would be expecting voting results to have a
Republ i can share of 80 percent, wouldn't you?

A.  Not necessarily.

Q ay.
A. | should add, there is other -- there is also a -- there
are control variables in the nodel for years, so it's -- these

capture the fact that support for the parties varies fromone

year to another. There are also control variables in the node
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for office, so that captures the fact that there m ght be

di fferences in partisan support fromone -- fromone office to
anot her.

Q Do you think it would have been a good idea for you to
sinply use party registration as your sole control vari abl e?
A Well, ultimtely, it's not what | chose to do, but it's --
| didn't think it was a conpletely unreasonabl e alternati ve,
given the need in sone of the nodels for reducing the anmount of
noi se in the nodel

Q Are you aware that Arizona has a sizeable popul ation that
IS not registered as Denocrat or Republican?

A Yes.

Q Do you know the percentage of voters in Arizona that are
regi stered as | ndependent or third-party voters?

A. Not off the top of nmy head. | knowit's a substantial
share.

Q Did you account at all for voters that are registered as

| ndependent or third-party?

A. No, | did not enter that into the regression. | wouldn't
know what to expect, what -- | wouldn't have a hypot hesi s about
how t hat woul d hel p ne expl ain Republican or Denocratic vote
share.

Q So your nodel, even though party registration is one of
your | argest control variables, does not |ook at all at the

si zeabl e population in Arizona that is registered as an
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| ndependent or a third-party?
A, Well, I"'mlooking at Republican registrants as a share of
total registrants, so that's what it is
Q And in that instance, you're |unping together Denocratic
regi strants and | ndependent, third-party registrants together
as the other, right?
A. That is true, yes.
Q And when you're trying to control for the Republican
registration -- I'msorry, the Denocratic registration, you're

| unpi ng toget her Republicans and | ndependents as the other; is
that right?

A Yes.

Q But when you | ook at Republican vote share results, do you
know whet her they include voters regi stered as | ndependents who
deci ded to vote for the Republican candi date?

A. I'massumng that there are -- every election there is sone
fluctuation. That's why the -- you know, the election results
are not just a reprint of the registration shares. There are
peopl e changing their minds. |'msure there are people who are
regi stered as Republicans who vote for Denocrats, and vice
versa as wel .

Q Your party registration variable is broken down by county,
right?

A.  Yes.

Q And by using county level party registration as a control
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you're attenpting to disentangle the inpact of ballot order
fromthat of a county |level partisanship, right?

A Yes.

Q But you do not have party registration broken down by
district, do you?

A.  No, unfortunately not.

Q And the district level results in your regression anal ysis
are state senate races and U. S. congressional house races?

A Yes.

Q And you use election-level results for those state senate
and U.S. congressional house races, right?

A. | use county level election results. Al of the
observations in ny -- in ny dataset are counties.

Q Even the election results?

A.  Yes, everythingis -- it's just a big collection of county-
| evel election results. Sonme of themare statew de races.

Sonme of themare county | evel counts of district |evel races.
Q County level -- can you explain that to me? County |eve
counts of district |evel races.

AL Yes. So if thereis a-- if thereis a-- if thereis a
part of a district that is in Maricopa County, then that wl|
be -- that will -- that district wll -- will be in the dataset
as Maricopa County. And then in the colum that identifies the
el ection result instead of saying, attorney general, it wll

say district -- | can't renenber the nunber right now -- but
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the nunber of the district. And then there would be a
correspondi ng county | evel registration share for all of
Mar i copa
Q And for that result -- let's take a district |evel election

result. Let's say Maricopa District Nunmber 1. Your result for
Maricopa for the District Nunber 1 actual election result, is
the actual election result for voters in Maricopa County in
District Nunmber 1, isn't it?
A Yes.
Q Okay. So you're using district level election results
right?
A. The results are reported, broken down by county. So the
fragnent of the district that is in the county is what is
reported, so it's not the entire district level result, it's
the -- part of the -- part of the district that was in Maricopa
County that is going to enter the dataset under Maricopa
County.
Q Okay. | understand that.

Now, when you are applying your party registration
share variable to these district |evel races, you' re using a
county level party registration share that mght differ
significantly fromthe district |level party share, right?
A.  Yes, exactly. That's -- | believe | expressed reservations
about that in the report, and that's why | conducted anal ysi s

in which | dropped all the districted races.
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Q And we will get there.
A,  Ckay.
Q | promse you.
So, for exanple, if you have a county level -- 1'1]
gi ve you a hypothetical to make sure that this is -- that this
Is clear.

You have a county | evel registered Denbcrat share in
Mari copa County of 36 percent, even though within Mricopa
County there are districts with a much hi gher share of
regi stered Denocrats in them right? Let's just take that as a
hypot heti cal .

A.  Sure.

Q Because for every single race within Maricopa County,
you' re using that sanme county level district share, right?
County | evel --

A. That's right.

Q ~-- party registration.

So, in that situation, you mght see a district |evel
race within Maricopa County in which a Denocrat wins 75 percent
of the vote, for exanple, it could be a Phoenix el ection, but
you're still applying that same county | evel 36 percent
regi stered Denocrat share to that district race, aren't you?

A. Yes, because | wasn't able to disaggregate the registration
by district, that's correct.

Q ay. So a wealthy excerpt of Maricopa County, your nodel
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is going to assune the Denocratic voter registration share is
36 percent of registered voters, and in a district enconpassing
downt own Phoeni x, your nodel will also assune that the
Denocratic share is 36 percent of registered voters, right?
A. That's right.
Q Isn't there a problemwith trying to explain a result in
Phoeni x using the sane data that is used to explain a result in
an excerpt of Maricopa County?
A It is -- definitely introduces neasurenent error to that --
to the registration variable for -- for those districted races.
This is why | was -- throughout the period of witing the
report, I was -- | was kind of on the fence about whether to
include the districted races or not exactly because of this
measurenent error problem That's why | reported both -- both
with and without these districted races. | didn't see a way
around this problem other than dropping them

The other thing that helps is we do have sone other --

some of these other denographics, but those are al so neasured

at the county level, soit's -- those -- those are -- those
anal yses that include the district results have -- they al
have that -- that bit of neasurenment error for sonme of the

observati ons.
Q And, as you said, using the control denographic vari ables
doesn't hel p because those are al so neasured at the county

| evel ?
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A. That's right.
Q Rght?

So, at the end of the day, you're not able to
di sentangl e the inpact of ballot order fromdistrict |evel
partisanship, right?

A. | believe that's just restating what we've been -- what

we' ve been agreeing on.

Q Okay. Now, just so we're clear, an exanple of your contro
vari able -- another control variable that's applied on a county
| evel basis would be popul ation density, right?

A Yes.

Q So an analysis of voter share and el ection outcones is

i nfluenced by popul ation density, right?

A. Potentially, maybe not so nuch within Maricopa County, but
I think across Arizona as a whole that is the case.

Q This is a lot of your scholarly work, right?

A. Yes. It's sonmething |I'minterested in, right.

Q It's an interesting topic.

But | think what you have concluded is that popul ation
density can inpact vote shares, because dense pl aces are
generally nore likely to vote for Denocrats, sparse places are
nore likely to vote for Republicans. |s that accurate on sort
of a 10, 000-foot |evel?

A.  Yes. Although Arizona gets interesting because of the

Nati ve Anerican popul ati on
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Q But, for exanple, |ooking again at Maricopa County, when
you are doing your regression analysis, you re using the sane
standard popul ati on density vari abl e regardl ess of whether the
el ection is taking place in Phoenix or whether it's taking

pl ace in an excerpt of Maricopa County, right?

A. That's correct when we | ook at the different district
observations within Mricopa County.

Q And it's actually the same with your Native Anerican share
variable, right? You use the sane Native Anerican share
variable for a county -- for every race within a particular
county even though a Native American share is going to vary
over the geographic -- the geography of the county?

A. Yeah. This is, again -- | think everything we're talking
about right nowis really fairly Maricopa specific, but | think
that's -- that's true.

Q Well, why do you say it's Maricopa specific?

A. The counties are -- are -- the mapping of counties and
districts is -- is less jagged in other parts of the -- the
counties fit within congressional districts nore -- nore easily
in other places, but they'|ll be sone versions of this in other
districts as well. | just think that ny recollection is that
this problemis a bit larger in Maricopa than el sewhere

Q And when you say this problem it's the problemof there
being variation in the variables of interest within a county

that you're | ooking at?

UNI TED STATES DI STRI CT COURT
EX4-0182




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case: 20-16301, 07/17/2020, ID: 11757398, DktEntry: 7-2, Page 188 of 354
86

A. | wuldn't say a problem | would characterize it as a
nmeasur enent error.

Q A neasurenent error?

A Yes.

Q Now, as we have been discussing, you' re aware that
congressional districts can cross county |ines?

A Yes.

Q And you're aware that state senate districts can cross
county lines, right?

A Yes.

Q And when you're trying to neasure a congressional district
that spans several counties, are you running the regression as
if it's several separate elections using the Republican and
Denocratic vote shares for a portion of the district in each
county?

A. The part of the district that is in -- that is in Navajo
County, the votes for that will be -- will be the -- the
dependent variable in this case and will neasure ball ot order
at the county in this case. And the control variabl es that
we' re discussing, those will be neasured also at the |evel of
the county. So the county brings together these different --
these different bits of information. That was the only way to
kind of knit this dataset together.

Q Okay. So, for exanple, we've been tal king about the 1st

Congressional District. Are you aware that the 1st
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Congressional District spans 11 counti es?
A. | would have to take a |ook at the first district, but I --
t hat sounds pl ausi bl e.

M5. FRIDAY: Wth the Court's permssion, | would |ike
to use a denonstrative to show sonme congressional districts
across the state.

THE COURT: You may.

MS. FRI DAY: Thank you.

BY M5. FRI DAY

Q Now, |I'mguessing you can't see this, can you, or can you?
Should I bring it over here?

A.  Yeah, maybe, if it's not too nuch trouble.

THE COURT: Move it closer to the jury box. You're
going to have to tilt it alittle.

THE WTNESS: Turn it this way a little bit.

M5. FRIDAY: Do you mnd, Your Honor, if | approach?

THE COURT: No.

M5. FRI DAY: Thank you.

BY M5. FRI DAY:

Q Now, on the map here | ooking at Congressional D strict 1
you can see that it enconpasses Coconi no, Navaj o, Apache,

G eenl ee, Gaham Pinal, Gla, Mhave, a little corner of
Yavapai, a little corner of Maricopa, and a little corner of
Pi ma.

Do you see that?
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A Yes.

M5. KHANNA:  Your Honor, with the Court's perm ssion
may | also stand so | can see?

THE COURT: Yes. Yes.

M5. FRI DAY: My apol ogi es.
BY MS. FRI DAY:
Q Now, did your regression analysis treat the district race
for U S. Congressional District 1 as 11 separate elections in
11 separate counties?
A Yes.
Q Is that an accurate working assunption to be going by? In
other words, is it accurate to assune that the Republican
candi date, or the Denocratic candidate for that matter, acted
as a different candidate in Coconino County than in Maricopa
County?
A. Well, we're analyzing the vote shares in those different
counties and we have party registration data at those counties,
so thisis -- thisis the way we can bring those datasets
t oget her.
Q Now, we've been tal king about the Native Anmerican share of
the population. | think you' ve testified you' re roughly
famliar with the Arizona denographics. Do you know where the
Nati ve Anerican population in Arizona is concentrated?
A. Miuch of it is in the northeast corner, but there are sone

ot her -- sone other pockets in sone other places as well.
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Q Okay. And so, for exanple, Apache County has a | arge
Nati ve Anerican popul ation, right?
A.  Yes.
Q And Coconino County the sane, right?
A Yes.
Q And -- and | think you -- we've already established that
you were not able to get the denographic breakdowns wi thin each
of the counties, right, for a particular congressional races;
is that right?

So, for exanple, you weren't able to get the
denogr aphi ¢ breakdown for the portion of U S. District 1 that's
| ocated in Maricopa County?
A. That's right.
Q Do you, Dr. Rodden, know, roughly, the share of the
popul ation of Maricopa County that is Native Anerican?
A. No. |'d have to guess.
Q Can we agree it's probably pretty low, |ess than 10
percent ?
A. Less than 10 percent, yes.
Q kay. Let ne ask you a hypothetical question

Let's assunme that the Native Anerican share of the
popul ati on of Maricopa County is 2 percent. Looking at the
map, you can see the -- the slice of Maricopa County that's in
District 1, right? This little slice right here.

A. Yes.
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Q And are you aware that the slice of District 1 that's in
Mari copa County is the Gla River Indian reservation?

A. | was not, no.

Q Do you know what percentage of the Gla River Indian
reservation is Native Anmerican?

A. | assune it's high.

Q We can agree it's probably really high. Hi gher than 2
percent ?

A Yes.

Q Higher than 10 percent?

A.  Probably.

Q Your regression analysis, though, is going to use the

Mari copa County-w de average, which for purposes of this

hypot hetical we're assumng is 2 percent, could be 10 percent,
for the portion of the election in the 1st District that's held
there, isn't it?

A Yes.

Q So your regression analysis is going to showthat the Gla
Ri ver Indian reservation in the 1st District is only 2 percent
Nati ve Anerican?

A. | would have to check the dataset, but potentially.

Q How do Native Anerican voters, on average, vote between
Republ i cans and Denocr at s?

A. Denocratic vote share is high.

Q Rght. That's why you included themas a control vari abl e,
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right?

A Yes.

Q And | think you testified, in particular, that the Native
American variable was especially inportant in Arizona?

A Yes.

Q But your regression analysis is using a Native American
share that, in reality, is nuch | ower than the populationit's
trying to neasure, isn't it?

A. In that particular instance, yes.

Q So your control in that instance is inaccurate, right?

A. This is -- there is neasurenent error on the -- the share
of -- the segnent of the dataset that involves districts in
these corners of districts where we have these fragnents, yes,
there woul d be neasurenent error |like that. And that was
sonething | was concerned with and, | believe, nentioned in the
report.

Q So as another exanple, if we |ook at Pima County here on

t he bottom - -
A.  Unh-huh
Q =-- thereis a portion of Pima County that is in the -- so

Pima County itself includes the 1st, 2nd, and 3rd Congressi onal
Districts. | don't knowif you can see that. I'Il try to
point it out.

So we have 1st, 2nd, and then 3rd.

A Ckay.
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Q Are you aware that the portion of Pima County that is in
the 3rd District is nore Denocratic than the portion that is in
the 2nd District?

A.  1'"mhaving trouble seeing the nunbers. But, no, |'m not
aware of -- of how that district line overlaps with

parti sanship w thout seeing it.

Q But when your regression analysis is trying to control for
party registration in Pima County, it's going to assume that
the 2nd and 3rd Districts have the sane share of registered
Republ i cans, right?

A. R ght.

Q Even though we know that that can't possibly be right?

A.  Right.

Q This is another situation where, because your inputs aren't

right, your results aren't right either, right?

A. This is -- this is a case where thereis -- there is
measurenent error in the -- in the control variable. This is
not -- again, we should keep in mnd this is about how we're

nmeasuring the control variables. This is not how we're
nmeasuri ng the dependent variable or the key independent
variable. But, yeah, we have -- we have sone noise that's
added here from nmeasurenent error on these -- on these control
vari abl es.

Q WwWll, I don't think it's noise. Your results are not

right, right? | nmean, in Pima County, for exanple, do you know
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that your result for District 1, the U S. congressional
election in District 1, showed that the Republican had actually
won that el ection?
A, I'"mnot sure what you nean that | showed the Republican won
the el ection.
Q Well, let nme take a step back

Are you aware that Denocrat Tom O Hal | eran won t he
seat for House District 1?
A Yes.
Q And are you aware that your data for the portion of the
District 1 race in Pima County showed that, in fact, the
Republ i cans had a hi gher vote chair than Denocrats?
A. If there -- if there are problens with the Secretary of
State's data, |I'mnot aware of that, but it is the -- it is the
part of the district that is in Pima County that is the unit of

analysis here. And if the vote chair for the Republican party

was higher in that -- in that part of the district, then
that's -- that wouldn't be -- that's not wong unless the --
unl ess the -- unless the data reported on the Wb site are
Wr ong.

Q But isn't your regression analysis using that election
race, that Pima County District 1 election race, as one of your
observations, one of your independent observations?

A. The -- the vote share of the Denobcratic and Republican

candi dates are the observations. And the ballot order is set
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at the county level, so | can't really analyze ballot order if
| aggregate the entire district, because there is different
bal | ot order assignnent in different parts of the district.
So, tone, this is part of what allows us to see sonething in
the data is that we can actually see different ballot order
even within the sanme district, perhaps, and different vote
shares. So the county |evel kind of has to be the unit of
anal ysis, so we're kind of stuck with this sort of neasurenent
error if we want to use the districted races.

So either we include the districted races and we're
stuck with exactly this neasurenent error that you're
descri bing, or we have to throw themout. And |'ve pursued
both strategies in the report.
Q Are you confident in the district |evel results that you
have given the neasurenent errors that we've been di scussing?
A. I'mless confident in those than in the -- than in the --
than in the statewi de races, but | still felt that they were
val uabl e enough to include, because it seened to ne that sinply
ignoring that we have these elections and that districted races
exi sted was al so not a very good -- was not a very good
strategy. So including themin part of the report and | ayi ng
out all of the -- all of the possibilities seened |i ke the best
way forward.
Q So all but two of your regression anal yses include district

| evel data, right?
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A. The regression anal yses, um --
Q You only have two that are --
A. | believe that's right, yes. | was -- | laid out those --
that as one of the robustness checks. And so it would have
becone very cunbersone to run every robustness check both with
and without the district races. That was sonething | did | ook
at extensively and these results were not changing for ne, so
that was, of all the robustness checks that | considered,
i ncl udi ng the appendi x, which | think we can agree were fairly
extensive, | had to draw the Iine sonewhere. And that was
about where | drewit.
Q Okay. So, to be clear, only two of your regression
anal yses are statew de, right?
A. | believe that's right.
Q Oay. The rest of theminclude this district |evel
anal ysis that has the nmeasurenent error we've been discussing?
A Yes.
Q Okay. | want to ask you a few questions about the code you
used in your regressions.

Now, you used a programthat | think we're calling
Stata, or Stata?
A Yes.
Q And Stata has what is called a "do" file that shows a
record of your comands in Stata, right?

A. Yes.
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Q And this allows soneone else coming in to review the steps
that you took in your regression analysis, right?

A Yes.

Q | want to ask you about sone of those comrands that are in
the Stata "do" file.

Now, the reg command neans regression analysis, right?

A Yes.

Q And R share nmeans Republican share?

A.  Yes.

Q And Rfirst neans that the Republican candidate was |isted
first?

A Yes.

Q And I NC underscore R neans the Republican was -- the

i ncunbent was Republican?
A. That's a variable that is zero if there is no i ncunbent
running. It's a one if a Republican incunbent is running. And
it's negative one if a Denpbcrat incunbent is running.
Q Okay. Thank you for that clarification.
And the command reg underscore, share, underscore,
rep, nmeans Republican registration share, right?
A Yes.
Q That's the percent or the share of voters that are
regi stered Republicans?
A.  Yes.

Q Oay. And in your basic nodel, your first regression
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anal ysis command was to regress on the Republican share with
t he Republican candidate listed first, right?

A Yes.

Q So that would be a conmand of reg, R share, R first,
reg_share rep, right?

A Yes.

Q And then you did the sane anal ysis but for Denocrats,
right?

A Yes.

Q And there we're really just a replacing the Rwith a D
And so, for exanple, D share neans Denocrat share, right?

A Yes.

Q D first neans the Denocratic candidate was listed first?
A Yes.

Q And reg_share_dem neans the portion of voters that are
regi stered as Denocrats, right?

A Yes.

Q So when you were doing the analysis for Denocrats, your
command was reg, D share, D first, reg_share dem right?

A Yes.

Q And it's inportant to replace the Republican values with
t he Denocratic val ues, because when you're trying to explain
Denocratic vote share, it's inmportant to control for the
Denocratic share of the electorate, right?

A. Yes.
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Q Okay. Now, we talked a little bit about -- on direct you
talked a little bit about dropping the districts, which neans

droppi ng district races and | ooking only at statew de races?

A.  Yes.
Q R ght?

And that uses the dropped districted conmand, right?
A W're getting a little too far into the weeds. | don't
recall exactly how the -- how the code was -- was witten.
Q Oay. | would like to refresh your nenory, if | could,

with the copy of your analysis.
And that's DX 9.
THE COURT: \What are we | ooking at?
M5. FRIDAY: This is Dr. Rodden's "do" file in his
Stata and has been marked as DX 9. | believe it would be
Exhi bit 107.
MR. FRANKS: Can you switch the nonitor, please?
COURTROOM DEPUTY: Yes. One minute.
BY Ms. FRI DAY:
Q Okay. Dr. Rodden, you have been handed what has been
mar ked Exhi bit 107. Wuld you pl ease take a nonent and | ook
t hrough this exhibit.
A Yes.
Q Okay. |Is this your "do" file for your analysis that you
did in this case?

A. Yes.
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MS. FRIDAY: | offer Exhibit 107 into evidence.
THE COURT: It nay be admtted.
MS. FRI DAY: Thank you.
BY M5. FRI DAY
Q And we were -- if you turn to page 8, please, Dr. Rodden
At the bottomof the page there is two asterisks and
t hen a basic nodel.
Do you see that?
A.  Yes.
Q And this is what we have been discussing, right? This is
your first regression analysis conmand and your basic nodel in
whi ch you are regressing on the Republican share, right?
A.  Yes.
Q And then turning to the next page on page 9, at the top it
says, wth two asterisks, now with Denocrats as DV
DV neans dependent variable; is that right?
A Yes.
Q And we see the sane commands, reg, D share, D first with
t he i ncunbent, and reg _share _dem right?
A Yes.
Q Okay. Now, going a little bit further down on page 9, do
you see the section that has two asterisks -- two asterisks,
and it says dropped districted?
A.  Yes.

Q And this is what we were tal king about in terns of your --
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you use this command in order to drop district races and | ook

only at statew de races, right?

A Yes.

Q Oay. And there, as before, you did the Republican

anal ysis first and then the Denocratic analysis, right?

A Yes.

Q So the conmmand for the Republican analysis is the sanme as

before, right, reg, R share, Rfirst, inc_r, and reg_share rep,

right?

A Yes.

Q But your conmand for the Denocratic analysis was reg, D

share, D first, incunbent, inc_r, reg_share rep, right?

A. It looks like, yeah, | see a mstake there in the -- in the

Denocrati c regression

Q Rght. So in the Denocratic regression analysis, you did

not switch two of the variables to the Denocratic party

regi stration and the Denobcratic incunbent, did you?

A Well, first of all, the incunbent variable is -- it really

makes no difference. It's just turning the one into a negative

one, so it's just the interpretation changes on that variable
The reg_share rep, that is -- it's -- we're putting it

-- we're controlling for the Republican registration share

rat her than the Denobcratic registration share. So these things

are highly correlated, we're just going to get a negative

coefficient rather than a positive coefficient.
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Q So was this an error?
A It's -- | believe it was probably an error when | put
together the -- put together the code to turn over. | would

have to ook in the table to see if this error came out in the
--inthe -- inthe -- in the actual report.

Q Okay. Because you didn't nmean to use the registered share
of Republicans when you were trying to run an anal ysis

i nvol vi ng Denocrats, right?

A Yes. | nean, fortunately, as m stakes go, this is one that
I -- 1 think is not consequential, but I had intended for that
to be reg_share_demin that -- in that second regression

Q Well, do you know one way or another whether this error

i npacted your finding, that there is a statistically
significant effect, valid effect?

A Well, it certainly wouldn't have affected ny -- ny finding
about Republicans because we're tal king about the regression
for Denocrats. It would -- | imagine if we -- if we run it
both ways, we will see that the coefficient for ballot order --
| can say this because I've run all these regressions a mllion
times and stared at them-- that's -- the coefficient for the
ball ot order for -- for Dfirst here, it would be -- it would
shock nme if it changed nmuch at all noving fromcontrolling for
the Denocratic registration share to controlling for the
Republ i can registration share. This is not sonething that

woul d -- that | would i magi ne woul d possi bly change the

UNI TED STATES DI STRI CT COURT
EX4-0198




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case: 20-16301, 07/17/2020, ID: 11757398, DktEntry: 7-2, Page 204 of 354
102

coefficient on Denocrats listed first. Because, again, these
two things are highly correlated, | can't renmenber how

correl ated, but they're capturing the sane thing, how
Denocratic is the county.

Q Okay. So you believe that there wouldn't be nuch of a
change if you had actually inserted the correct variabl e there,
but we don't know one way or another, do we?

A Wll, we would be able to know if we could ook in ny --
ook in nmy table in the appendi x.

Q ay. Could you direct ne to where you' re | ooking, please
A. I'mjust checking to see if, in fact, this mstake nade its
way into the appendi x or not.

I"'mtrying to renenber how | named these -- these
t abl es.

Ckay. | believe it's when we get to the ones that say
restricted sanple. So | think we can agree that the Republican
regression is not -- there is no problemthere.

And then we have the Republican regression that breaks

down by open seats.

So then we cone to -- yes, Denocrats as a share of
registrants, the coefficient is .414. |'mtalking about table
A 11. So -- and the coefficient for incunbent is also
positive, so the mistake did not make its way into the -- into

the table. This was a m stake that seens to have occurred when

| prepared the code to -- to send over to counsel
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Q kay. So --

A.  And | woul d be happy to correct that.

Q Okay. So what you believe, based on | ooking at your tables

in your initial report, is that the error that we've been

di scussi ng was not made in your analysis in your report, it was

sinmply an error that you nmade when turning over the data to the

secretary?

A. Not the data, but the code. It appears that | -- that | --

that | nade a m stake when | was copying the code that -- the

final code that | used in pasting it over to the "do" file to

produce a final file, that there was a m stake nmade there.

Q GCkay. If we could --

A If it was -- if it was -- just to be clear, | just want to

make sure everyone understands. |If | had done -- if this was,

in fact, what was here, the coefficient would be negative for

Denocrats as a share of registrants. Because if it was

actual |y Republicans as a share of registrants, | would think

that woul d be a negative coefficient, that as we get nore

Republ i cans -- nore Republican registrants, we woul d see that

t he Denocratic vote share would go down, so that's how | know

the mstake didn't nake its way into the table.

Q Okay. |If we can turn to page 10, please, of Exhibit 107
Now, you al so studied the effect of ballot orders in

top ballot races conpared to down ballot races, right?

A. Yes.

UNI TED STATES DI STRI CT COURT
EX4-0200




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case: 20-16301, 07/17/2020, ID: 11757398, DktEntry: 7-2, Page 206 of 354
104

Q | think you testified about that on your direct.
A Yes.
Q And your goal, basically, was to determ ne whether the
bal | ot order effect was stronger in one or the other of top
bal |l ot or down ballot races, right?
A Yes.
Q Now, on page 10, starting in the mddle of the page, you
have four regressions |isted here that study top ballot versus
down ball ot effects, right?
A Yes.
Q And the first and third regressions |ook at the Denocratic
share, right?
A Yes.
Q And we know that because it says reg D share, to start the
first and third regressions?
A Yes.
Q And the second and fourth regressions | ook at Republican
share. And we know that because it -- they start with the
command reg R share, right?
A Yes.
Q But don't all four of these anal yses regress vote share on
t he Denocratic share of registered voters as shown by the
reg_share_dem command i n each regression?

THE COURT: You're at page 10, correct?

MS. FRIDAY: Yes, Your Honor. 1'mlooking in the
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m ddl e of the page, the --
If you can -- thank you, Rob -- blow that up, please.
Those are the four regressions
THE COURT: You're looking at -- sir, you're | ooking
at page 10 of DX 9 which is on the screen

THE WTNESS: Yes. It's just, again, a situation

where I"'m-- it looks Iike a simlar mstake was nmade in the --
inthe -- in the code that was turned over. And | just wanted
to look at the tables in the -- in the report to see if, again

whet her it was an actual m stake in the analysis or a m stake
in the -- in the code that was turned over.

And it woul d appear that, again, the coefficients are

all -- are all exactly what one woul d expect. So there was --
again, | apologize, it looks |like the code that | -- that I
turned over does not have the right -- the right control

vari able typed in there.

BY MS. FRI DAY:

Q And can you tell ne, Dr. Rodden, what you were | ooking at
to reach your conclusion that in your actual analysis you used
the correct code variable? You were |ooking at one of the
tables in your exhibit.

A. Yes. Again, I'mlooking at -- at the tables -- the only
thing that | believe is at issue here is | appear in the code
to have controlled in a -- in a regression for Denobcrats, to

have controlled for Republican registration share, which had I
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done that, | still don't think would affect the -- the
coefficient of interest, but I"'mtrying to verify whether I

had, in fact, done that. And | can see that the -- the listing
of -- the listing of results here --

THE COURT: And the question is what are you | ooking

at?
THE WTNESS: Yes. I'm-- I'mlooking at table -- I'm
trying to make -- | want to make sure | tell the right one.
We are now | ooking at --
THE COURT: \What page of Exhibit 3 are you | ooking at?
THE WTNESS: | amstill trying to find it.
There are so many tables in the appendix. |
apol ogi ze.

BY M5. FRI DAY

Q Wll, | don't see a table that's discussing top ballot and
down bal |l ot.

A. I'mnot finding it either, so it's possible that there was
a -- that | neglected to put this -- to put this inthe -- to

put this table in the appendi x.

Q So you can't say one way or another whether you made this

error in your analysis, right?

A. | would have to go -- | would have to go back and open ny

conmput er and take a | ook

Q Your "do" file, which is your list of commands, indicates

that you did make the error, but you don't know one way or
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anot her ?
A. That's correct.
Q Okay. Nowl'd like to shift topics a little bit.

You have read Dr. Krosnick's expert report in this
matter?
A. In a previous case, but not in -- not inthis -- not in
this case.
Q You haven't read his reports in this case?
A, No.
Q ay. Do you have any -- well, let me represent to you
that Dr. Krosnick has opined that the ballot order effect is
partially explained due to | ack of voter information at the
bal | ot box.

Do you agree with that opinion based on your review of
the literature in your experience with this effect?

M5. KHANNA:  bjection, Your Honor. 1'mgoing to
obj ect as beyond the scope of his report and his direct
exam nation, to the extent he's being asked to opine on anot her
expert's report.

THE COURT: Sust ai ned.
BY MS. FRI DAY:
Q Did you exam ne whether the ballot order effect exists in
Arizona with mail-in ballots?
A, No.

Q D d you exam ne whether the ballot order effect in Arizona
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di ffered based on whether the vote was at the precinct or done

by early balloting?

A, No.

Q Do you understand that there is a sizeable portion of

voters in Arizona that vote by mail?

A. | do.

Q But your nodel does not exam ne whether the ball ot order

effect woul d be smaller when those nmail-in ballots are used?

A, No.

Q You don't know one way or another?

A. That's correct.

Q Now, |ooking at the question of the control variables that

you used, you clained in your report that you experinented with

various control variables, and only included those that were,

in your view, statistically significant. |Is that accurate?

A Yes.

Q And on page 18 of your initial report, you listed the

various control variables that you downl oaded fromthe U. S

Census to experinment with?

A Yes.

Q And | believe there you listed seven variables, which were

rents share, poverty share, foreign born share, Hi spanic share,

white share, African Anerican share, and Native American share.
Do you see that?

THE COURT: Wiere are you in the exhibit?
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M5. FRIDAY: | apol ogize, Your Honor.

Coul d we put up please, Exhibit 3, page 18.

THE COURT: Ei ghteen?

M5. FRI DAY: Yes, Your Honor.
BY M5. FRI DAY:
Q And this is the |last paragraph on the page. Starting wth,
I have al so collected a good -- yes.

These are the variable -- variables that you
downl oaded fromthe U S. Census, at l|least that you |isted here,
right?
A Yes.
Q And | think, although you didn't |ist them here on page 18,
you al so downl oaded - -

THE COURT: Let ne stop you here, because |I'mnot --
I"'mnot finding that paragraph on ny Exhibit 3, page 18. In ny
exhibit book it's filed Docunent 15-1, page 19, and so just be
m ndful that we're --

M5. FRIDAY: |'m one page behi nd you.

THE COURT: Ckay. So on ny exhibit or -- well, ny --
what was filed as Plaintiff's Exhibit 3, it is Document 15-1,
page 19.

Al'l right. Go forward.

M5. FRI DAY: Thank you, Your Honor.
BY M5. FRI DAY

Q D d you use other variables that are -- did you downl oad
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fromthe census other variables that are not |isted here?
A. | don't think so.
Q Did you download the variable for the 18 to 30 share?
A I'msorry. Wuereis the |ist?
| believe I may have downl oaded that |ater, after --
after M. Trende suggested that | use it.
Q ay.
A. | knowthat |I eventually had it, but | can't remenber when

| -- when | collected that one.
Q | apologize. | didn't nean to interrupt you.

And, simlarly, wth the data regarding the 65 and
ol der share, is that sonething you downl oaded at the very
begi nning or only later?
A. At the beginning.
Q And | think you had -- had actually said earlier that you
included a variable for the senior citizen population in your
anal ysis on your direct?
A. Yes. | was not |ooking directly at the -- at the tables at
that tine. | know that was -- that was just going fromnmny
recol | ecti on.
Q Could you look at the tables and confirmthat you didn't
actually include a variable for the senior citizen popul ation.
A. I'msorry. | nmay have been confusing the two reports at
that point. Let ne just clarify for the Court what was

included if in the initial report and what was added | ater.

UNI TED STATES DI STRI CT COURT
EX4-0207




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case: 20-16301, 07/17/2020, ID: 11757398, DktEntry: 7-2, Page 213 of 354
111

Yes. It was popul ation density, Native Anerican
share, and renter share
Q Those were the variables that you opted to use, but | was
aski ng whi ch ones you downl oaded fromthe U S. Census as a
starting matter to choose fromand to run your experinents on?
A. Yes. | know there were others. W can look in the -- for
a full list, we can | ook at nmy second report, so Exhibit 4,
page 27, we can see a list of the variables that | collected
They include Native Anerican share, renter share, poverty
share, foreign born share, Hi spanic share, age 18 to 30 share,
age 65-plus share. And if we turn to the next page, there is
African American share as well.
Q Okay. The census bureau nakes nmany ot her vari abl es
avai l abl e, doesn't it?
A Yes.

Q So, for exanple, nedian incone?

A. Yes. And | believe | also -- that household incone, or
medi an inconme, | can't renenber, | may have had sone of those
| had poverty share. |I'msorry, | don't renmenber which. There

I's several incone variables one could choose from

Q O education, for an exanple, you could downl oad
information regarding the share of coll ege educated voters or
t he share of high school educated voters?

A.  Yes.

Q Your report doesn't provide any expl anation for why you
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downl oaded the vari ables that you did, does it?

A. These are the variables that, at the time that | was
collecting the data, thinking about the literature and thinking
about ny own -- ny own understanding of -- of possible -- ny
own t houghts about what woul d be good control variables, these
are the ones that | thought of.

Q GCkay. And you included African American share as a
potentially good control variable, right?

A. | included all of the race vari abl es.

Q And did you -- | think -- | believe you testified on your
direct that you experinented with using these different race
vari ables in your data, with using H spanic status and with
using African Anerican status; is that right?

A Yes. | wanted to be careful not to include several highly
correlated race variables. That's a problemone always runs
into. Then everything becones neaningless if we put them all
in there.

Q But you didn't actually include in your report the results
of those experinents, right?

A.  No. There was no reason to.

Q And you state that these variables are highly correl ated
but your report actually does not include the anmount of -- or
val ue for correlation between these variables, right?

A, No.

Q Do you know sitting here what the anount of correlation
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bet ween African Anmerican share and popul ati on density is?

A. Sonething |like .76 or 77.

Q And what about the correlation between African Anerican
share and Hi spani c share?

A. That | don't recall

Q And what about the correlation between African American
share and age?

A. | don't recall

Q Do you recall running all of the anal yses to see exactly
what the correlation values were for these vari abl es?

A.  No.

Q Didyou do that analysis or did you just use your
assunption that these vari ables were highly correl at ed?

A. When -- when | estimated regressions and | started to see
the signs of -- of nulticollinearity, when | saw coefficients

that didn't nmake sense and when | saw vari abl es that were not

statistically significant, then | would probe further. 1| did
not -- | did not anal yze the correl ati ons between all of the
vari ables at one -- at one tine, at least | don't recall doing
t hat .

But the point here was to -- these are contro

variables. The point is not to search for the perfect nodel.
There are many different approaches. And once one tries lots
of nmodels with |ots of variables and sees the result not

changing, it -- it becones a question of trying to -- trying to
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include the variables that are -- that are nost inportant, that
hel p you -- help you explain the variation and the outcone the

best. And that's how | went about it.
Q But you didn't actually include the results of all those
experinments and all those runs in your report, did you? W
just have to take your word for it that you did these runs and
they resulted in what, in your view, was a nulticollinearity?
A. W don't have to take ny word for it that the results are
unaf fected by including these vari abl es, because we have
appendi x table A1 in ny second report that includes all of
t hese variables, so we can dispense with this entire set of --
set of questions and just exam ne that.

It's -- it's -- the main -- the nmain question here, in
t hi nki ng about which variables to include, the questionis --
IS -- is in terns of robustness and whether we believe the
result, has to do with whether the result is affected by
i ncluding these various additional variables, many of which are
not statistically significant when they're all entered
together. So if we enter all of themtogether, we start
getting lots of things that are correl ated
Q But you -- other than including results for all of the
control variables at the sane tinme, you didn't include any
results fromyour experinments with controlling one variable
over the other, right?

A. That's not sonething | would ever typically do in conposing
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a paper for a journal, and it's not something | considered
doi ng here for the court either

Q Okay. And you chose rent share as one of your contro

vari ables, right?

A Yes.

Q Can you cite to any articles that establish a correl ation
bet ween rent share and party status?

A. Well, | have a couple of graduate students who are worKking
on the question of honme ownership and voting. There are --
there is a fairly large -- a large literature in economcs

| ooki ng at honme ownership and | ooking at political battles

bet ween honeowners and renters. | believe there is a paper in
econoni cs by Epple and Roner that is -- is examning --
exam ning these political battles between -- between renters

and owners. But it's sonmething that just in nmy own research
|"ve noticed is a really powerful predictor of voting behavior.
Especially in a place Iike -- like Arizona where renting versus
owni ng, it captures something beyond what we m ght capture with
popul ati on density. The nei ghborhoods that have a | ot of
renters tend to be -- tend to be people who have noved nore
recently, tends to be a younger population, and it's -- it's --
| believe it's probably also correlated with age. So this is
why, when we start throwing all these variabl es together, they
may not be as -- it's not as clear what the inpact is. But, in

my own experience, the share of the population who rents is a
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very good predictor of vote share
Q Well, can you point to anyone else that is using rent share
as a variable to predict voter behavior?

THE COURT: Let ne back up, because | heard the
guestion -- the original question was the correlation between
rent share and party status, and you answered the question in
regard to voting. In your mnd, does that -- party status and
voting, does that nean the sane thing?

THE WTNESS. | was interpreting it to nean the sane
thing: |Is there a relationship between the share of the
popul ati on who rents and the Denocratic vote share? And this
is sonmething that | have a graduate student who is witing a
di ssertation to this effect, so that's one reason why it's in
my mnd. But there is a literature that this person's
di ssertation draws upon that certainly is examning -- sonme of
it's in economcs, sone of it's in political science --
examning the role of -- distinction between renters and owners
in vote choice
BY MS. FRI DAY:

Q ay. But other than your graduate student, can you point
to any peer-reviewed literature that is using rent share as a
control variabl e?

A. | certainly could if | had a little tine to go back and

| ook. Nothing -- nothing pops into ny head right now.

THE COURT: Counsel, you have about five mnutes |eft.
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MS. FRI DAY: (kay. Thank you, Your Honor.
BY MS. FRI DAY:
Q Now, you take issue with the control variables that are
used by the Secretary's expert, Sean Trende, right?
A. | wouldn't say that | take issue with, for instance,
controlling for H spanic share or age, | don't take issue with
those as -- as variables that are -- that we know are often
correlated with voting behavior. And that's why | included
themin ny foll owup report.
Q Oay. Well, you clainmed in your reply report that you
believe M. Trende sinply was trying m xtures of vari abl es
until he found the results that he wanted.

Do you recall saying that?
A. Yes. And the reason | -- | made -- | drew that concl usion
is there was really only one conbi nati on of variables in which
the -- the variable of interest for -- for ballot order |ost
its statistical significance. That was one in which both

popul ati on density and African Anerican share were included in

t he same regression along with other -- with other things. So
if we included each of those individually, there is -- the
effect is of -- of -- of ballot order is, basically, the sane.

But if we include themtogether, along with sone ot her
vari ables, then that's the situation in which we see it |ook
margi nal ly statistically significant.

So that's really -- if the question here is really
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just trying to get at the facts about whether this is a robust
result, the point I"'mtrying to nake is we would not want to
reject this finding because there is one way we coul d take al

t hese census data and we can put themtogether in this one way
knowi ng that these two things are highly correlated, and the
coefficient on one of themdoesn't nmake a | ot of sense, the
fact that we can estimtes the nodel in that one way and the P
val ue sneaks up above point one, that's not a reason for ne to
reject the result that | see in the -- in the data. That is --
and | don't think that's sonething that a reviewer for a
journal would buy into either. That's the point | was trying
to make.

Q But you don't actually know what M. Trende did, right?

A, No.

Q And you didn't include all the results of the various tests
you ran in reaching your conclusion that he nust have tried

everything and only used the one that worked, right?

A, Well, I think that by -- by |looking at the first colum of
table A1 inny -- inny followup report, we can get that
basi c gi st, because we can control for -- we can control for

all these vari abl es.

I"msorry. Looking at both the first two colums, we
can see that we can just basically control for everything, and
the -- the effect for ballot order does not -- does not go

away. So | think the question -- | wasn't trying to nake a
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poi nt about -- about what M. Trende had done, | was trying to
make a point about the robustness of the result, which I think
is what -- is what -- ny presunption is that's what the Court
IS interested in.

Q So did you do the sanme anal ysis when you were | ooking at

t he question of the ballot order effect in Florida?

AL My -- ny analysis in Florida was quite different. It was
not | ooking for an absolute ballot order effect. | was | ooking
at -- purely at the difference between the top of ballot races

and down bal | ot races.
Q And so in Florida your nodel enployed what are called fixed
effects at the county level, right?
A Yes.
Q And that neant that you controlled for every future of a
county that was stable over tine, and your results were driven
exclusively by variations within the counties, right?
A. In Florida that was the only variation we had. There was
-- it was a different type of ballot order system There was
no variation across counties in ballot orders. So the only
variation we had was over tinme within counties.

This situation is very different. W have severa
counties where there is no variation over tine. This is a
situation -- and that was what that little -- that little table
with the -- with the blue and the -- and the red earlier was

denonstrating. There were lots of counties where there is no
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vari ation over tinme.
Q And in Florida, in fact, you opined that there would --
that nulticollinearity would result if you used the sane
vari abl es that you used here, right, the variables for
popul ation density and party registration, right?
A. This was a situation where | had already -- in that nodel |

al ready had included county fixed effects. So | was al ready --
| was already controlling for all the things that -- that vary
across counties. So that was not a setting in which it nmade
much sense for ne to start adding a | ot of denographic contro
vari abl es.

Q So there your opinion was the correlation between party
regi stration and popul ati on density was so high that those

vari abl es coul d not be used because nulticollinearity would

resul t?

A. 1 don't recall making a -- | don't recall the specific

cl ai m about particular variables. | would have to take a | ook
at what | may have said. That's -- that is a report that was a
while ago. |'mnot renenbering exactly what the specific

situation was there.

Q You can't renenber one way or another?

A.  Renenber what exactly?

Q \Whether you opined in the Florida case that using the
control variables for popul ation density and for party

registration would result in nulticollinearity because those
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two variables were so highly correl at ed?
A |1 don't -- | don't recall.
Q kay.

THE COURT: Al right. W are at 4:59. Ms. Friday,
we can continue tonorrow.

How nmuch | onger with this w tness?

M5. FRI DAY: Probably about ten m nutes, Your Honor

THE COURT: All right. And so, with that, we wl|
resune at 9:00 a.m precisely. Al right.

MS. KHANNA:  Your Honor.

THE COURT: Yes.

M5. KHANNA: Just as a kind of procedural matter, the
cross-exam nation of this witness has taken significantly
| onger than the direct exam nation, and we have one night to
prepare for our own cross-exam nation of defendant's proffered
expert. W woul d appreciate the opportunity to consult with
Dr. Rodden as we prepare that cross-exam nation, despite the
fact that he seens to be in the mddle of -- the
cross-exam nation has not yet concl uded

THE COURT: \What's the position of defendants?

M5. FRIDAY: May we have a nonent to confer, Your
Honor ?

THE COURT: Yes.

(An of f-the-record di scussi on was hel d bet ween def ense

counsel .)

UNI TED STATES DI STRI CT COURT
EX4-0218




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case: 20-16301, 07/17/2020, ID: 11757398, DktEntry: 7-2, Page 224 of 354
122

MS. FRI DAY: W don't have any objection, Your Honor,
as long as they stick to the paraneters of preparing
M. Trende's cross and not discussing what |'ve discussed with
Dr. Rodden today.

THE COURT: And, sir, you are advised to adhere to
t hat adnonition as well, M. Rodden

And so, with that, we will be in recess.

(Proceedi ngs concluded at 5:01 p.m)

* * *
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I FURTHER CERTI FY that the foregoing pages constitute
a full, true, and accurate transcript of all of that portion of
t he proceedi ngs contained herein, had in the above-entitled
cause on the date specified therein, and that said transcript
was prepared under ny direction and control.

DATED at Phoeni x, Arizona, this 5th day of March,

2020.

/sl Christine M Coaly
Christine M Coaly, RVR CRR

UNI TED STATES DI STRI CT COURT
EX4-0220




Case: 20-16301, 07/17/2020, ID: 11757398, DktEntry: 7-2, Page 226 of 354

EXHIBIT 5



CeseelP 10305541 M0 DB rhéRr 588, iAKEFDUMG6/2) Paage?? 6riBa4

UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ARIZONA

Brian Mecinas, et al.,
No. CV-19-05547-DJH
Plaintiffs,
VS. Phoeni x, Arizona
March 5, 2020
Katie Hobbs, in her official 8:58 a.m
capacity as the Arizona Secretary
of State,

Def endant .

N N N N N N N N N N N

BEFORE: THE HONORABLE DIANE J. HUMETEWA, JUDGE

REPORTER'S TRANSCRIPT OF PROCEEDINGS

PRELIMINARY INJUNCTION HEARING - DAY 2

(Pages 124 through 251)

O ficial Court Reporter:

Christine M Coaly, RWVR CRR

Sandra Day O Connor U.S. Courthouse, Suite 312
401 West Washington Street, Spc 37

Phoeni x, Arizona 85003-2151

(602) 322-7248

Proceedi ngs Reported by Stenographic Court Reporter
Transcri pt Prepared by Conputer-Ai ded Transcription

UNI TED STATES DI STRI CT COURT
EX5-0221




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CeaeelP 10305541 PO DB rhéRr 588, iAKEFDUIGE/2) Prage?2%riBa4

125

APPEARANCES

For the Plaintiff:
PERKINS CO E, LLP - Washington, D.C
By: Mr. Marc E. Elias
Ms. Elisabeth C. Frost
Mr. John M. Geise
700 13th Street NW Suite 600
Washi ngton, D.C. 20005-3960

PERKINS COE, LLP - Seattle, Washington
By: Mr. Abha Khanna
1201 3rd Avenue, Suite 4800
Seattl e, Washi ngton 98101- 3099

For the Defendants:
OSBORN MALEDON, PA
By: Ms. Emma J. Cone-Roddy
Ms. Kimberly I. Friday
Ms. Mary R. O'Grady
P. O, Box 36379
Phoeni x, Arizona 85067-6379

OFFI CE OF THE ATTORNEY GENERAL - Phoeni x
By: Ms. Kara Karlson
Ms. Linley S. Wilson
2005 North Central Avenue
Phoeni x, Arizona 85004- 1592

UNI TED STATES DI STRI CT COURT

EX5-0222




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CeseeP 10305541 M0 DB rhéRr 388, AKEFDUMG6/2) Prage23driBa4

126

INDEJX
WITNESSES FOR THE DIRECT CROSS REDIRECT
PLAINTIFF:
DR JONATHAN RODDEN 127 133
DR. JONATHAN A. KROSNI CK 150 173 186
WITNESSES FOR THE DIRECT CROSS REDIRECT
DEFENDANT :
SEAN PATRI CK TRENDE 191 213 245

UNI TED STATES DI STRI CT COURT

EX5-0223




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Ceseed 16130104541 AP0 rhéRr 388, K062 Pragel4@ri 384 .

PROCEEDTINGS

THE COURT: All right. Good norning. And please be

seat ed.
Al right. Let's have the witness back on the stand.
And you may continue with the cross-exan nation

Ms. Friday.

M5. FRI DAY: Thank you, Your Honor.

THE COURT: And, M. Rodden, | do rem nd you, you
remai n under oath for purposes of your testinony.

THE WTNESS: Yes. Thank you

THE COURT: All right. You may conti nue.

M5. FRI DAY: Thank you, Your Honor.

CONTI NUED CROSS- EXAM NATI ON

BY M5. FRI DAY
Q Good norning, Dr. Rodden.
A.  Good norning

Q Your matching analysis | ooks at county | evel observations

correct?
A, Yes.
Q And for county -- for each county el ection observation in

whi ch Republicans are listed first, you tried to find the nost
sim | ar observation in which Denocrats were listed first,
right?

A Yes.

Q For your matching analysis, you used both district and
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statew de races, right?
A.  Yes. | have also conducted the anal ysis broken down by
only statew de races.
Q That was ny next question. So did you do any matching
anal ysis of just statew de races?
A Yes.
Q And when doing a matching anal ysis, the key assunption is
whet her a candidate is listed first on the ballot or not,
appears as if random

Do you agree with that?
A. The -- the purpose of this analysis is to -- is to create a
situation that cones closer to random zation than --
Q I'msorry tointerrupt youu W're alittle pressed for
time this norning. Could you pl ease answer yes or no.

I's the assunption in a matching anal ysis that whet her
a candidate is listed first on a ballot or not appears as if
randon?
A Yes.
Q And -- but here the ballot order in Arizona isn't random
because it's based on who won the gubernatorial popular vote in
that county in the prior election, right?
A. That's right.
Q Isn't the outcone of the matching analysis affected by the
fact that the first listed candi dates were not sel ected at

randon?
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A. That's the whol e purpose of the matching analysis is to
come cl oser to the random assi gnnment by nmatching on -- matching
on sonething that is -- that we knowis driving the -- driving

the assignnent. So we're trying to find cases that are as

cl ose as possi ble on Republican registration in the previous --
in the previous election.

Q But you're not able to find cases in which the treatnent
condition, in other words, whether the candidate |isted first
was Republican or Denocrat, was random right?

A. That's right. W don't have random assignnent. We're
trying to get closer to that with this technique

Q Matching analysis is also sensitive to the sel ection of
vari ables, right?

A, That's right.

Q So when you change the variables you're attenpting to
match, your result wll also change?

A. Yes, because we need to achieve a good match on the

vari abl es we care about.

Q And so do you agree that a nmatching anal ysis needs to
include all relevant variables in the match?

A. It needs to include the nost inportant variables. In this
-- in this case, | nmade the case that it's -- it's the
Republ i can registration share that is the nost inportant

vari able to achieve -- for achieving the match

Q You don't include year in your matching pairs, do you?
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A. | may have included that in sone robustness checks.
don't recall at the nonent.
Q You agree, though, that the prior year election will affect

whet her or not a Republican or Denocratic candidate is |isted

first, right?

A. Wll, that's the point. That's the purpose of the

anal ysi s, yes.

Q But you're not sure whether you included the year in your

pat chi ng pairs?

A. These are -- the natches are based on the previous years

election, so it's included in that sense.

Q But you didn't include year as a vari abl e?

A. Again, | think in sone robustness checks | did, but | don't

-- | don't recall.

Q Do you agree that the power of a significance test to

detect a real difference between groups of voters who saw

different ballot orders depends on the nunber of independent

observations on which the significance test is based?

A.  Yes.

Q (Qbservations have to be i ndependent of each ot her

ot herw se the significance of a result m ght be overstated.
Do you agree?

A. That's correct.

Q You claimin your report that you have 2,129 observations

is that right?
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A Yes.

Q And as we discussed yesterday, you count each el ection
outcone within a county as a separate observation, right?

A.  Yes.

Q In sone instances, one election can have several
observations if it spans nultiple counties, correct?

A Yes.

Q And you treat those observations as if they are

i ndependent ?

A In the first report, yes.

Q But election outcones are related to when and where they
occur, right?

A. That's right.

Q As we discussed yesterday, in Arizona, certain counties
have consistently voted Denocratic while others have voted
Republ i can?

A Yes.

Q And we see trends in those county voting patterns over
time?

A Yes.

Q Do you agree that an analysis of voting behavior needs to
take into account the simlarities within counties over tinme?
A Yes.

Q But your basic nodel treats a 2018 el ection in Apache

County as conpletely i ndependent fromthe sane el ection in 2016
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i n Apache County, doesn't it?
A. Inthe -- in the basic nodel presented in the first report,
yes.
Q And your basic nodel in your first report also treats the
2016 el ection in Apache County -- a 2016 el ection in Apache
County as conpl etely independent from other 2016 el ections in
Apache County, right?
A. That's the assunption in the -- in the nodel, yes.
Q Do you agree that one way to take into account simlarities
within counties over tinme is to cluster the counties?
A. To cluster the counties, nmeaning to -- to calculate
standard errors that are clustered at the | evel of county?
Q Correct.
A Yes.
Q And do you agree that the question of when to cluster data
is the subject of debate anbng statisticians and political
scientists?
A Yes.
MS. FRIDAY: Thank you. | have no further questions
THE COURT: Thank you. And it's ny determ nation that
the use of the county map yesterday was an inportant part of, |

think, the examnation, and | think it is informative to the

overall issues here, and so | think we will nake that part of
the record and an exhibit, and so we will nunber it as the | ast
exhi bi t.
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And so, | think because it's on a large board, if you
coul d produce it maybe in a smaller formw th the sane col or
map schene, that woul d be appropriate.

MS. FRIDAY: W wll do that, Your Honor. Thank you.

THE COURT: Al right.

MS. FRIDAY: And, for our records, that would be
Exhibit 108; is that right?

Thank you, Your Honor

THE COURT: Exhibit 108. GCkay. Thank you. Al
right.

You may proceed.

M5. KHANNA:  Thank you, Your Honor.

REDI RECT EXAM NATI ON
BY M5. KHANNA:
Q Good norning, Dr. Rodden.
A.  Good norning
Q Dr. Rodden, you were asked on cross-exan nation yesterday

whet her you had taken any statistics courses since you were a

st udent.
Do you recall that?
A Yes.
Q And | believe you said you had not?
A. That's right.
Q In fact, in the 20 years since you earned your Ph.D., you

have taught at the undergraduate and graduate | evel involving
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the application of statistical nethods generally and to
el ection data specifically; is that correct?

Yes.

You' ve taught naster's students, correct?

Yes.

You' ve taught Ph.D. students, correct?

Yes.

o > O > O P

You have al so devel oped and run the Spatial Social Science
Lab at Stanford which is devoted to the statistical analysis of
el ection data; is that correct?

A. That's correct.

Q And, in fact, the Court yesterday qualified you as an
expert in statistical analysis of election data; is that right?
A Yes.

Q You were al so asked on cross-exam nati on whet her you have

determ ned the ballot order inpact in any specific 2020

el ection.
Do you recall that?
A.  Yes.
Q And you testified you have not?
A. | have not.
Q And | believe you testified you exam ned the | ast 40 years

of Arizona el ection data provided by the Arizona Secretary of
State; is that right?

A. Yes.

UNI TED STATES DI STRI CT COURT
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Q And you concluded in your report, based on your analysis of
that | ast 40 years of elections data, that first listed

candi dates see a statistically significant el ectoral advantage,
correct?

A. Correct.

Q Is it fair to say you do not have the data on the

Novenber 2020 Arizona el ections?

A. That is fair to say. | don't have a crystal ball

Q Do you have any reason to believe that the ballot order
effect that you observed fromthe | ast 40 years of Arizona

el ection data woul d di sappear in the Novenber 2020 el ection?

A.  No.

Q Yesterday counsel asked you on cross-exam nation about the
three different statistical nethods that you applied to discern
whet her there is evidence of a ballot order effect in Arizona.

Do you recall?

A Yes.
Q And you testified, both on direct and cross, | believe, to
your -- to the certain [imtations inherent in your close

el ections analysis; is that right?

A. R ght.

Q And you expressly raised a caveat on the close el ections
analysis in your initial report when discussing that analysis;
is that right?

A. Yes.

UNI TED STATES DI STRI CT COURT
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Q So where you had reason to question the magnitude of a
specific coefficient, you specifically alerted the Court to
that fact in your report; is that right?
A. Yes. | believe there are caveats throughout the report at
various pl aces.
Q Wiy did you do that?
A Well, I think it's inportant for the Court to know what the

-- what the weaknesses are of the various approaches,
especi al |y when navigating through to why we're | ooking at so
many different -- so many different results in the report.

Q Is that consistent with your scholarly approach in your own
wor k outside of this expert report?

A Yes.

Q You were al so asked by counsel during your cross about your

use of the Stata or Stata program is that right?

A Yes.
Q | believe you said you prefer Stata?
A Yes.

Q And you used Stata in perform ng your regression analysis
is that right?

A Yes.

Q Now, M. Trende critiques your Stata regression analysis
for failing to cluster standard errors; is that correct?

A.  Yes.

Q At the county level?
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A Yes.

Q And he recommends a nodel that has 15 clusters for the 15
counties; is that right?

A. Yes. That's the nain recomendation | believe he's making.
Q And how many control variables does M. Trende suggest
shoul d be included in that clustered nodel ?

A. | think he includes 36.

Q \What happens to the Stata anal ysis that you run when there
are nore than twi ce as many control variables as there are
clusters, as M. Trende suggests?

A It wll produce -- it will produce coefficients and
standard errors, but it does provide -- in the basic nodel
statistics, it won't provide those, instead it provides an
error nessage. And when one reads the error nessage, it
expl ai ns that a nodel that has nore covariates than clusters --
and this goes for a GEE nodel, for a Bayesian hierarchica
nodel, or for an ordinary |east squares regression nodel that
has clustered standard errors. 1In all these instances, it

real ly doesn't make sense to estimte a nodel that has nore
vari ables than clusters init, and it actually won't produce
basi c nodel statistics for that reason. |t just gives us an
error nessage.

Q You were also asked a few questions yesterday about your
analysis in the Florida ballot order case.

Do you recall that?
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A.  Yes.

Q And you testified that the focus of your inquiry in the

Fl orida ball ot order case was actually different than the focus
of your inquiry in this case; is that right?

A Yes.

Q And you were presented with a single sentence in your

Fl orida report where you indicate that Florida has had sone
close elections; is that right?

A, That's right.

Q Do you know if Arizona has also had cl ose el ections?

A.  Yes, | know firsthand fromny previous work in Arizona. It
was a case pertaining to -- to the counting of out-of-precinct
ballots. And | recall that there were sone -- there were sone

races that were so close that parties were suing one another to
try to have the out-of-precinct ballots counted. So those are
sonme very close elections that | can recall. And, of course,
we' ve seen very close statew de elections and so forth. It's a
hotly contested state.

M5. FRIDAY: 1'mgoing to | odge an objection, Your
Honor. These questions are getting to be pretty | eading.

THE COURT: |'msorry?

M5. FRI DAY: These questions are becom ng pretty
| eadi ng.

MS. KHANNA:  Your Honor --

THE COURT: | woul d agree.
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M5. KHANNA: | can nmake them nore open-ended. |'m
trying to -- I knowwe are linmted on tinme, so l'"mtrying to be
as expeditious as possible, but I will keep that to a m ni mum

BY MS. KHANNA

Q You nentioned that you had done sonme work in a case about
out of precinct -- where out-of-precinct votes were being
fought over because the elections were so close; is that right?
A.  Yes.

Q \What case was that?

A. I'msorry, | forgot the nane of the case, but it was here
inthis -- in this building.

Q Is that the DNC versus Hobbs case we tal ked about yesterday
that the Ninth Crcuit recently affirned en banc -- or ruled on
en banc?

A Yes.

Q And | think you al so nentioned sone resent statew de cl ose
el ections that you're aware of. Anything in particular that
you recal | ?

A. | think we all notice the recent senate el ection was very
cl ose.

Q Okay. Yesterday counsel for the Secretary showed you the
-- your "do" file, whichis the code file that you produced to
the other side in this case; is that right?

A.  Yes.

Q And she pointed out an area where in calculating the ball ot
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order effect that accrues to Denocratic first |isted

candi dates, the code suggested that you had m stakenly included
the control variable for the Republican voter registration?

A. That's right. | controlled for a Republican registration
share in a nodel where the Denocratic vote share was the
dependent vari abl e.

And was that notation in your main regression analysis?

No.

Were was it?

That was one of the robustness checks that we di scussed.

o >» O > O

It did not affect your main regression analysis reported in
your initial report?

A. That's correct.

Q And you also testified that it reflected a copy and paste
error that had not actually nmade its way into your analysis in
the report; is that right?

A. That's right. Wwen | |ook at the appendix tables, | don't
see that -- see evidence of having included the wong vari abl e
t here.

Q And | believe you also testified that even if it had nade
its way into your analysis, it would be of little consequence?
A.  Yes, just because the Denocratic registration share and the
Republ i can regi stration share are highly correlated. W get
very simlar results just with the sign on the coefficient

being different.
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THE COURT: M. Rodden, |I'mgoing to instruct you to
wait for the question rather than junping in and assum ng what
counsel is asking you to answer. So focus your answer narrowy
to the question

THE WTNESS: Certainly. Thanks.

M5. KHANNA:  Thank you, Your Honor.

BY M5. KHANNA:

Q So let's assune for the nonent that -- that the m stake
that counsel identified in the transm ssion of the variable in
t he docunent sonehow wholly i nfected your anal ysis of ball ot
order effect in favor of first |isted Denocrats.

Can we assune that for the nonment?

A.  Ckay.

Q And | just want to clarify that that's -- it is your
position that that was not the case; is that right?

A. That's right.

Q Wuuld the mistake that counsel focused on yesterday have
any effect on your calculation of the ballot order effect for
first listed Republican candi dates?

A.  No, those are separate anal yses

Q And you read M. Trende's report in this case?

A Yes.

Q Dd M. Trende, in his report, provide any anal ysis that
the control variable in that instance made any difference to

the results of your report?
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A, No.

Q Counsel for the Secretary spoke extensively with you
yesterday regardi ng the potential disparity between county
| evel partisanship data and district |evel election results in
districted elections; is that correct?

A Yes.

Q And what -- what elections are affected by the -- what
el ections are districted in your anal ysis?

A. Just the U S. House and State Senate.

Q Under Arizona's ballot order law, is ballot order set at
the county level or the district |evel?

A. It's set at the county |evel.

Q So to the extent that there was any nmeasurenent error
which | believe was the termused yesterday, was it in the
i ndependent vari abl e?

A It was in the -- not in the main independent vari able.
That's the ballot order variable which is set at the county
| evel, so there is no nmeasurenment error in that.

Q It was not in the main independent vari abl e?

A. That's right.

Q And it was not in the main dependent variable, or the
dependent vari abl e?

A. No. Those are all election results that are com ng
directly fromthe Secretary of State at the county |evel.

Q So the neasurenent error existed, perhaps, in various
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control variabl es?
A Yes.
Q Does that necessarily nmean that the coefficient for the

mai n i ndependent variable is wong?

A, No.
Q Wy not?
A. The -- the nmeasurenent error is -- is affecting the

coefficients on the control variables, so if we're interested
in those variables, we know that we probably have sone -- sone
bias in those, and we have a harder tine interpreting those,
but it doesn't necessarily affect the -- the -- what we can
| earn about bal |l ot order
Q Just to clarify. You ve been using this term nmeasurenent
error. That is not an error in your nmeasurenent of anything in
the course of your analysis; is that right?

M5. FRIDAY: [I'mgoing to object again. This is stil
pretty | eadi ng questioning

M5. KHANNA: | can rephrase, Your Honor

THE COURT: Sust ai ned.

Wait for ny ruling. W don't want to talk over one
another. W have our court reporter who i s working very hard.

So sust ai ned

M5. KHANNA:  Thank you, Your Honor.
BY MS. KHANNA

Q Can you please clarify for the Court what this neasurenent
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error is?
A. This is just a necessary byproduct of using the data at the
-- using the counties as a unit of analysis when the -- sone of
the control variables are neasured at -- at -- when we have
districts that are not perfectly coterm nous with counties. So
it's sonething that is built into the -- the use contro
vari ables, and there is not really anything | can do about it
other than -- other than, you know, pay attention to that and
try the analysis without those districted races.
Q Because the data is maintained at the county |evel, as you
mentioned; is that right?
A. R ght.
Q Secretary's counsel also discussed with you Congressiona
District 1 yesterday.

Do you recall that?
A Yes.
Q And | think she -- she suggested that -- | believe she
asked you whether the result reported for that election in your
anal ysis was wong; is that right?
A. | believe that was the question
Q And who was the winner -- do you recall who the w nner was,

just fromyour testinony yesterday?

A. | have forgotten now the nane
Q | -- if I can represent to you that yesterday they
di scussed -- we discussed on cross that the wi nner in that
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District 1 election was the Denocrat Tom O Hal | er an?
A Yes.
Q And the Secretary's counsel asked you -- or she represented

to you that you had reported the winner in the Pinma County
portion of that district as his opponent Republican Wendy
Rogers; is that right?

A. That's right.

Q \Wien the Arizona Secretary of State reports el ection data,
at what -- at what |evel does the office report that data?

A. The data | collected fromthe Wb site or at the county

| evel .

Q So the Arizona Secretary of State's office el ection data,
does it report data for districted elections at the county

| evel ?

A Yes.

Q So as reported by the Secretary of State, did the

Republ i can chal | enger actually win in the Pima County portion
of District 17?

A.  Yes.

Q Even though she was not the winner of the district overall?
A. That's correct.

Q So to address the concern raised by Secretary's counsel,
did you input any incorrect election data into your anal ysis?
A.  Not to nmy know edge.

Q Are you aware that the -- that the election data reported
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by the Secretary of State is sonehow i ncorrect?

A. No, | don't have any reason to think that.

Q Okay. Now, in your initial report you recognized, as you
testified yesterday, the drawbacks -- potential drawbacks of
including districted elections in the analysis; is that right?
A Yes.

Q And did you do any robustness checks based on that
recognition?

A Yes. | sinply reran the analysis wi thout those districted
races.

Q And did you find any -- did you find a statistically

significant ballot order effect when you did that robustness

check?
A Yes.
Q | want to turn back to Plaintiff's Exhibit 3, your initia

report, to figure 2, which is on exhibit page 22.

If we could pull that up on the screen

And this is the figure that you said represented kind
of the key results of your main regression analysis; is that
right?
A Yes.
Q And what is the estimate for the average ball ot order
effect for Republican first |isted candi dates?
A. Around a little over 2 percent.

Q And what about for Republican first listed candidates in
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open seats when there i s no incunbent running?

A. It was about 5 percent.

Q 5.6 percent, as reported in your report; is that right?
A.  Yes.

Q And you testified that you reviewed M. Trende's report
critiquing your analysis; is that right?

A Yes.

Q And does M. Trende contend that you shoul d have | ooked at
ot her statistical nmethods in analyzing this question?

A Yes.

Q Is it fair to say that in your second report you explain
your di sagreenent with M. Trende's assessnent about which

t echni ques are appropri ate?

A Yes.
Q Inthe interest of tine, I'"mnot going to wal k you through
your -- each and every critique -- response to M. Trende's

critique as stated in your report, but if we could pull up
M. Trende's report, which is Defendant's Exhibit 101.

MS. FRI DAY: Your Honor, |I'mgoing to object here as
bei ng beyond the scope of ny cross-exam nation. | didn't use
M. Trende's report in the cross.

M5. KHANNA: |If | may respond, Your Honor?

THE COURT: Yes.

M5. KHANNA: W di scussed yesterday wi th counsel about

the timng issues. W specifically noted we wanted to reserve
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time for rebuttal. Counsel objected to that yesterday after we
di scussed, outside the courtroom and said that they would
di sagree that we woul d have a chance for rebuttal

They specifically did raise issues with M. Trende's
reports and his clustering analysis on his cross-exam nation.
We had originally assuned that we woul d have a chance for
rebuttal, which is why we shortened M. -- Dr. Rodden's direct
exam nation. And | -- this is a very short discussion of the
i ssues that were raised both in the direct exam nation and in
the rebuttal reports.

THE COURT: Well, | think you can cover the ground
that was covered by Ms. Friday yesterday regarding the
guestions she asked about the report, but if you go beyond the
scope of her cross-examnation, then |'msure there is going to
be an objection, and I wll likely sustainit. So just be
aware of that.

M5. KHANNA: My | reserve five mnutes of tine at the
end to ensure that we have an opportunity to put on rebuttal
testi nony?

THE COURT: And let ne just point out, counsel, ny
understanding is you contacted nmy chanbers early this norning
seeking to begin 15 mnutes early. And | think -- in the first
i nstance, you have to understand, we schedule staff to be here
at a certaintine to begin at a certain tine, so those |ast-

m nut e ki nds of requests are not | ooked upon favorably.
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But, that being said, | understand you' re going a
l[ittle bit further into detail, and | do appreciate that, and

so what I'minclined to do, because our cutoff tine really is

at noon, I'Il permt the parties to take up to about 12:30 this
afternoon. And so wth that little bit of a buffer -- and do
keep in mind -- and | guess | direct this nore to the
defendant's counsel -- that if M. Trende spills over, he

certainly is welcome to conme back on Tuesday.

Again, | set aside sufficient tinme for you to argue
the | egal portion, but if for sone reason we need to spill over
into Tuesday with presentation of his information, we can do
that. So | don't want you to feel that you' re being squeezed,
but, at the sanme tinme, | need to rem nd you that we're adhering
to the rules and the procedural rules, and so don't go beyond
what was covered in the cross-exam nation

M5. KHANNA:  Thank you, Your Honor.

THE COURT: Al right.

M5. KHANNA: | have no further questions at this tine,
Your Honor.

THE COURT: All right. Thank you.

Sir, you may step down. | appreciate your com ng.

THE W TNESS: Thank you

THE COURT: All right. You may call your next
Wi t ness.

M5. KHANNA:  Qur witness is just in the wi tness room
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Your Honor. He's comng right now

THE COURT: Please call your next w tness.

MR CEISE Plaintiffs call Dr. Jon Krosnick to the
st and.

THE COURT: Sir, please cone forward and be sworn.

(The witness was duly sworn.)

COURTROOM DEPUTY: Pl ease state and spell your nane
for the record

THE WTNESS: Jon, J-O N, Al exander
A-L-E-X-A-ND-E-R, Krosnick, KROSNI-CK

COURTROOM DEPUTY:  Thank you. Please proceed to the
W t ness st and.

THE W TNESS: Good nor ni ng.

THE COURT: Good norning.

MR CGEISE:  Your Honor, | have Dr. Krosnick's exhibits
t hat have been adm tted, | have themin a binder just for his
reference. Can | approach?

THE COURT: You may, Yyes.

MR. GEI SE: Thank you.

THE W TNESS: Thank you.

DI RECT EXAM NATI ON

BY MR GEl SE
Q ©ood norning, Dr. Krosnick. | would like to just start
with sonme brief questions about your background and expertise

Where are you currently enpl oyed?
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A. | amcurrently a professor at Stanford University. And
there I'"ma professor in three departnents: Political science,
comuni cation, and psychology. And |I'm al so enployed as a
research psychologist at the U S. Census Bureau where | am an
advi sor on research nethods on the projects that they conduct.
Q And how | ong have you been a full tenured professor at

St anf or d?

A. 1've been a full tenured professor at Stanford since 2004,
al though I spent the prior year as a visitor on their faculty
as wel |.

Q And prior to Stanford, were you a professor anywhere el se?
A. | was a professor at Chio State University in Col unbus,
Ohio, for 18 years, on the faculty there in political science
and psychol ogy.

Q And you also said you' re a research psychol ogi st for the
Census Bureau. Just, briefly, what does that involve?

A. Well, the Census Bureau, of course, conducts the decenni al
census every ten years that we all know about and that they're
doing right now. But, in addition, they conduct |ots of
surveys of very high quality throughout the years in between
For exanple, one of the nost visible statistics to conme from

t he Census Bureau is the U S. unenpl oynent rate, which has

t remendous consequences for the econony. That is gained

t hrough surveys. And so it's inportant that the Census Bureau

know how to design their surveys according to best practices,
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and that's the role that | play there in helping themdo that.
Q Thank you. | would like to turn to your education just
briefly. Wat's your educational background?

A My B.A is fromHarvard University in psychol ogy, and ny
Ph.D. and nmaster's degrees are in psychology fromthe

Uni versity of M chigan, where | worked with faculty in

psychol ogy and political science and in sociology. And ny

di ssertation advisor was jointly appointed in political science
and psychol ogy.

Q And since you obtained your Ph.D., what's been the focus of
your professional and academ c career?

A. There really are two principal foci of ny work. The first
is on the psychol ogy of politics, and I'm focused especially on
the thinking and actions of Anerican citizens. And so what |
do in that work is to study how peopl e deci de whether to vote
or not; how they decide who to vote for; how they decide

whet her to approve or not of the president; how they decide
whet her to becone passi onate about particul ar policy issues,
and what happens cognitively and behavi orally when they do

t hat .

And one of the areas of research for nme for nore than
two decades has been the study of the inpact of ballot design
and in particular the order of candi date nanes on choices. So
that's the first donmain, the political psychol ogy domain.

The second domain of ny work is in the arena of
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research met hodol ogy, with a special focus on surveys. |'m
witing a book called the Handbook of Questionnaire Design
|'"ve edited the handbook of survey research where -- and that

work is all devoted to understandi ng best practices and
surveys, but |I'm al so cofounder of the group on best practices
in science at Stanford, and our mssion is to help scientists
do their work as well as possible
Q Geat. And you nentioned sonme books. Has your research
ever been published in peer-reviewed journals or books?
A. Yes, it has. |[|'ve had, | think, nmore than 150
peer-reviewed journal articles and book chapters. And | think
I may have sonething |ike seven books published or in press at
t he nonent.
Q And, just briefly, what does it nean for an article to be
published in a peer-reviewed journal ?
A.  Well, the peer-review process is the centerpiece of
science. It involves a process whereby if | wite an article
that I1'd Iike to have published in a high prestige journal, it
gets submtted to the editor at that journal who manages ny
subm ssion. That person has a Ph.D. and expertise in the topic
that I"'mgoing to -- that I"'mwiting about.

That editor then sends the article out to between two
and five of my peers who are also experts with Ph.D.s in the
area, and have, ideally, decades of experience in the field.

And that group, the editor and the reviewers typically wite
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long letters of feedback to the author, providing guidance on

what woul d be needed in order to nmake the paper publishabl e.
The journals that | publish in are of the nost

conpetitive, highest inpact journals. And, as a result, their

rejection rates are typically in the region of 90 percent,

whi ch neans that the likelihood is that papers will be rejected

rather than accepted. M ne al nost al ways involve |etters of

advice fromthe peer-review process to inprove and then

ultimately do get published in those journals. And so peer

reviewis really the centerpiece of science

Q And do you view that process as a critical neans to inprove

as a professor and as an academ c?

A. Always. M work and the work I'm going to tal k about today

in court is work that has been subjected to this process. And

having nmultiple eyes wwth nultiple areas of expertise | ooking

at science and process, always hel ps us nake our work better

My work, certainly, has always benefited from peer input.

Q So having been -- having been subject to the peer-review

process has nade you nore neticul ous in your work in general

Is that fair to say?

A.  No doubt. Every tinme | submt an article, |I'malways try

to think ahead and be the devil's advocate, try to think about

what could the reviewers say that would be hesitations or

concerns for them and to anticipate those in a way that allows

me to address themin advance, so that when the paper is
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ultimately submtted to the journal and revi ewed, the chances
that they will like it and see it as neeting high standards is
maxi m zed. And that's all part of the process to nake science
both as good as possible and as efficient as possi bl e.
Q And do you -- do you think that neticul ous check is present
here when you're testifying as an expert in a courtroom as
wel | ?
A. Absolutely. So I think, as an expert, | amhere to testify
al ways based upon scientific literature that's gone through the
peer-review process. And the studies that I'll tal k about
today are certainly ones that have gone through that process.
And so as nmuch as one m ght say, gee, there are quite a few
studies here, quite a few authors, the nunber of eyes of
i ndi vi dual s who have seen and approved of that work is nuch,
much greater than that prior to publication

But al so an inportant indication of quality is the
citation count of the papers, that after the papers are
published, if they inspire other scientists to study the sane
topics and if they are cited in many subsequent publications
that's a sign of peer review and approval. And that's the case
for this literature I'll tell you about as well.

MR CEISEE Geat. Now, Your Honor, pursuant to
Federal Rule of Evidence 702, | want to proffer Dr. Krosnick as
an expert in the psychol ogy of voter decision nmaking and

el ections, and research nethodol ogy, data anal ysis, and
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statistics.

M5. O GRADY: No objection, Your Honor.

THE COURT: Yes. The Court will recognize himas
such. Thank you.

MR, CEI SEE Thank you, Your Honor.
BY MR CEl SE
Q Dr. Krosnick, you have in front of you a binder. And
believe -- could you just identify in there, | believe there

are two things marked Exhibit 1 and Exhibit 2?
A. Exhibit 1 is the first report that | submtted to the Court
in this case, and Exhibit 2 is the second report that I
submitted to the Court in this case.
Q Geat. Now, taking a step back. Dr. Krosnick, you said
your research has involved studying order effects, and
bel i eve you specifically said candi date nane order effects, so
| want to break those in two.

So, first, what are order effects?
A, Well, order effects are a part of life and a part of being
human, that in many situations as we navi gate through our days,
we' re encountering objects of choice and we encounter themin a
particular order. So every tine we go into a restaurant and we
see a nenu, the itens on that nenu are presented in a
particular order. W typically start reading at the top of the
menu and we nove down. And that very nature of the experience

we have as humans neans that we encounter our sel ections, our
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opportunities, in a sequenced way rather than all at once.

And, as it turns out, we now know that in many arenas of life,
the order in which people encounter objects affects the choices
t hat they nmake anong them

Q And so is there a nane for the tendency for someone, when
presented with stuff visually, to pick the first option?

A.  Yes. So when we -- when we encounter objects visually,
there is a tendency to | ean towards selecting the first things
that we see, and that's called a prinmacy effect.

Q Geat. Are there contexts, separate fromelections, and |

t hi nk you' ve sem -answered this question, where prinmacy effects
have been observed?

A. Yes. So prinmacy effects have been observed in many
different contexts. For exanple, if | were to put out four

gl asses of beer here fromdifferent manufacturers, unnmarked

gl asses, and ask a hundred people to taste them random ze the
order in which the brands are presented to different people,
people will manifest a tendency to prefer the first beer that
they taste over the others.

When peopl e cross parking lots comng in on one
corner, going out on the opposite corner, and at sonme poi nt
needing to turn left to go through the rows of cars to get to
the other side, they tend to turn |l eft as soon as possible.

When students answer nultiple choice questions on

tests incorrectly, they tend to do so by selecting options that
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are presented first.

THE COURT: You said incorrectly.

THE WTNESS: Incorrectly, right. So if they answer
correctly, the answer is wherever the professor puts them but
when t hey answer wong and they don't know the answer exactly,
they tend to | ean toward what they see first.

And it's also true in surveys, when respondents are
given a list of choices, for exanple, what's the nost inportant
probl em facing the country today, is it unenpl oynent,
inflation, crinme, education, budget deficit, the order in which
t hose options are presented, when they are presented visually,
people tend to | ean towards sel ecting what they read first. So
order effects and primacy effects, in particular, are a part of
life.

BY MR CEl SE

Q And in context, other than elections, are you aware of
efforts to control or account for these effects?

A. Absolutely. The survey researchers, for exanple, are now
very aware of order effects in surveys. And so routinely
survey researchers rotate the order of answer choi ces and
guestions so as not to introduce a bias. Researchers never
want to introduce a bias, but they nmay not have realized in the
ol d days that they were doing so, but since then we've now
adopted this practice of rotation to avoid that.

And in tests of beers and other products, researchers
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know it nmakes sense to rotate that order in order to avoid bias
as wel |.

Q So fair to say these are a pretty broadly understood part
of human nature?

A. Absolutely. Oder effects are now, anong peopl e studying
choice, are very well known.

Q Geat. And nowl'd like to segue to candi date nane order
effects. What are candi date nane order effects?

A Well, stated generally, the interest here is in whether the
order of candi date nanes on ballots influencing voting
behavior. And given the preval ence of nanme order effects

t hroughout the rest of life, it would be surprising if they
didn't showup in elections. And, as it turns out, they do.

W now have a large literature show ng that candi dates whose
nanmes are listed first on the ballot enjoy an advantage of a
coupl e of percentage points. It's not a huge nunber, it's not
20, or 30, or 40 percent, but it is reliably a couple of

per cent age poi nts on average.

Q And | believe you said you' ve studied those for about three
decades. Have you published on candi date nanme order effects in
el ecti ons?

A. | have. MW first publication was dated 1998. | have
publ i shed a series of papers in peer-review journals and books
since then. And | now have a new paper under review at a

j ournal presently.
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Q And have you testified as an expert on candi date nane order
effects in other court cases?
A. | have. | testified in New Hanpshire a few years ago,
where the suprene court there declared the | aw unconstituti onal
and required the legislature to begin rotating nanes.

| testified recently in federal court in Florida where
the Court nmade a simlar determ nation.
Q Geat. And, just broadly, what are the two psychol ogi cal
-- what are the two expl anati ons peopl e usually have for why
candi date nane order effects occur in elections?
A. There are two theoretical perspectives. One is |ack of
information, that there are nmany races on nost ballots, and in
California, for exanple, we have lots of referenda as well.
The referenda are conplex. For a voter to becone inforned
fully about all of the candidates running is quite a tine
consumi ng task. And voters nmay sonetines confront ballots when
they feel the obligation to be a good citizen and to
participate in the election, but may not be as fully inforned
as they could be. And so when |ooking at the ball ot sonebody
m ght say, well, | know a couple of good things about this
candi date, | know a coupl e of good things about that candi date,
["mnot really sure. And at that nonment of uncertainty, the
ball ot design is as if there is soneone standing next to the
voter who just nudges that person a little bit on the shoul der

W t hout themeven realizing that they're being -- they've been
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nudged, and they pick the first one. That's the -- that's the
first explanation is lack of information.

The second one, though, is inportantly different.
This is the notion of anbival ence. The idea here is that when
you t hink about the Anerican electorate and the Arizona
el ectorate, that about a quarter of Anericans call thensel ves
Republ i cans, about a quarter of Anmericans call thenselves
Denocrats, but about a half of Anericans call thensel ves
| ndependents. Those people are conflicted in the sense that
when they | ook at the nmenu of choices on any ballot, they see
pros and cons on both sides. And so they are torn, and in sone
races they' re especially torn.

We know, for exanple, that in the 2016 U. S.
presidential election, the two major party candi dates running
for president had the nost negative ratings of major party
candi dates running for president in the history of polling.
And so in a situation |like that where voters are saying, not
this one, not this one, that's, again, a situation in which
sonmebody can know a great deal, but a little nudge on the
shoul der is enough to push a person toward that first |isted
name.

Q Geat. And, Dr. Krosnick, I'd Iike to nove now to focus
specifically on your work in this case.

What were you asked to do?

A In this case | was asked to prepare a review of the
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l[iterature in academ c research on the inpact of candi date nane
order on voting behavior and el ecti on out cones.

Q And what did you conclude about that |iterature?

A Well, nmy conclusion is that that literature is remarkable.
That in many areas of science we are trying to figure things
out, studies disagree with each other, there isn't necessarily
consistently in conclusions, but that's not true here.

The literature on candi date nane order is remarkable
inits consistency. |In fact, what -- what | have concluded in
| ooking at it is that froma variety of studies done in general
elections inthe US., inprimary elections in the US., and in
el ections in nore than a dozen other countries, we see clear
evi dence of the preval ence of prinmacy effects overwhel m ng
often, statistically, significantly so.

Q And how did you cone to that conclusion regarding the
literature?

A. Well, step one of is reading the literature and readi ng the
studies carefully. Step two for ne was conducting ny own
studi es where | know for sure how |I've done everything and

can assure that the quality is of what | need. And, in that
case, nmy own work produced results that | ooked very nuch |ike
what was in the literature.

But in the end for this report, | prepared what's
called a neta-analysis, ME-T-A, hyphen, analysis. Mta-

analysis is a standard scientific practice that involves
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bringing together the results of a wi de range of studies and
counting up the -- what the results say and anal yzing themas a
group. So, in other words, instead of reading only one study
at a tine, |I'msaying, what does this entire literature show?

And what | found was that the literature offered nore
than 1,000 tests of the inpact of name order on voting
behavior. And 84 percent that, | think, of those tests, were
showing a pattern in the direction of prinmacy, neaning that a
candi date got nore votes when listed first on the ballot than
when listed |later on the ballot.

And when that 84 percent is subjected to a test of
statistical significance, it comes out to be extrenely highly
significant, neaning that there is a nore than 99 percent
chance that this tendency toward primcy that appears in the
literature is real and preval ent.

Q Geat. And when you talk about statistic -- actually, one
second.

So what you're saying is that, based on that
84 percent, there is over a 99 percent likelihood that nane
order effects are real?

A. Absolutely.

Q Now, in addition to conducting a neta-analysis, you said
you actually reviewed the underlying nane order effects
literature here; is that correct?

A Yes, it is.
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Q Has nane order been studi ed extensively?

A. It has been. There are dozens of studies in the
l[iterature, dating back to the 1950s at the earliest. And the
-- those studies are remarkably consistent in their concl usions
even though their nethodol ogy has changed over ti ne.

Q Now, are the over 1,000 unique tests you | ooked at enough
of a sanple to draw a concl usi on about prinmacy effects?

A. The 1,000 tests is huge in science, absolutely, and the
consi stency across themis renmarkable as well.

Q And did all of those 1,000 tests show statistically
significant findings of primacy effects?

A.  No. Wien you | ook at each individual test, each individua
candi date one at a tine, it's as if you' re |looking at a smal

pl anet very far away through a small telescope with sone dirt
on the | ens.

And what | nean by that is that -- and if you take one
race, you and ne conpeting for dogcatcher here in Arizona, that
there is a -- what we would think of as a small effect, let's
just say a 2 percentage point advantage from being |isted
first, that's in the nunerator of the statistic that we
cal cul ate, and we're conparing that to the denom nator

The way these tests are conducted, the denom nator is
a function of the heterogeneity of, let's say, the precincts in
Arizona. So, as it turns out in politics, there are sone

precincts that are very honobgeneous, they vote for Republicans
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overwhel m ngly often. There are other precincts honbgeneous on
the other end, they vote for Denbcrats overwhel m ngly often,
and then there is precincts in between.

And because of that honpbgeneity, the variance in the
denom nator of these tests is very large. And that, as | say,
is as if the telescope is small and there is dirt on the |ens.
So we can't be conpletely sure that that 2 percent is real with
one test of one contest with one pair of candidates. But when
we put together a thousand tests with thousands of candi dates,
and we see overwhelmngly often it keeps com ng out that the
candi date first is doing better, that allows us to,
essentially, do a test with a very powerful tel escope

And that is, of course, exactly what scientists do.
What we've learned is that repeated neasurenent and replication
is the fundamental currency for determ ning whether sonething
isreal. And that's what we see in this literature
Q Geat. And | believe you spoke about some of the nethods
havi ng changed over tine. Could you detail, | guess | ooking
broadly at the literature, what are the -- how have the nethods
changed over tine?

A. Well, in the early studies before conputers were devel oped
and the computers had inpact both on the recording of votes on
the data gathering side and on the data anal ysis side, those
fol ks had | ots of pieces of paper and they were counting

nunbers. What they reported was how nmany votes were cast for a
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candi date when his or her nane was first versus when his or her
nanme was i n another position. That was about the best they
coul d do.

Now, over the decades we have nuch nore sophisticated
statistics and we can nore qui ckly process huge anounts of
data. So recent publications are based on many nore el ections,
many nore candi dates, but they also statistically control for
potentially confounding factors to elinmnate alternative
expl anations. And, nore inportantly, over the years we know
that there are -- for analyzing any one dataset, there are
multiple different types of statistics that could be used.

So just as when you walk into a hardware store, in the
hammer section there are a bunch of different size and wei ght
hamers, we al so have variety of different statistics. And
what we've seen in this literature recently is that it kind of
doesn't matter which hanmer you use, you're going to reach the
same concl usi on about the presence of nanme order effects. So
we understand it all now nuch better than we did 30 or 40 years
ago because of these advances.

Q But it sounds like what you' re saying is that those earlier
studies are still valuable, right?

A. They're absolutely val uabl e because they show us the basic
patterns of results that we can now add into a neta-anal ysis
and allow us to reach an even stronger conclusion. And, again

the inportant point here is that we don't see these effects
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showing up only in sone states and not others. W don't see

t hem showi ng up only in sonme types of elections and not others.
W don't see themonly showing up in sone years and not ot hers.
W don't see themshowing up only in sone countries and not
others. What we see is a pattern that's very, very general
The effects get bigger and smaller under conditions that we
understand, but they're really preval ent.

Q And, Dr. Krosnick, I'd like to turn now -- do you
understand that the defendants in this case have retai ned Sean
Trende as an expert?

A. | do understand that.

Q Have you read and anal yzed the report submtted by

M. Trende in this case as it relates to your first report?

A. | read the section of his report, which is a few pages,
pertaining to m ne.

Q Is there anything in M. Trende's report that woul d nmake
you call into question any of your conclusions concerning the
literature about position bias?

A. There is not.

Q Do you recall M. Trende's conclusion, ultimtely,
regardi ng your literature review?

A. | believe in the end he said he agreed with ny assessnent
of what the literature says.

Q So do you -- do you agree with that conclusion of his?

A. | do.
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Q Thank you.

Now, Dr. Krosnick, of the studies you revi ewed, do any
focus solely on U S. general elections?
A.  Yes, many do.
Q Is there a consensus in the literature regardi ng whet her
name order effects exist in U S. general elections?
A. Yes, absolutely, there is.
Q And in what states have nane order effects been found in
general el ections?
A. Well, so far nane order effects, primacy effects in
particul ar, have been docunented in Chio, California, North
Dakot a, New Hanpshire, Col orado, M chigan, and Florida, and
maybe Illinois as well.
Q And are you aware of any studies that have been published
on nanme order effects in general elections in Arizona?
A. | amnot.
Q Does the |ack of published studies on nane order effects in
Arizona make you question whether prinmacy effects exist here?
A. It really doesn't, because every time we | ook for these
effects, we see themin elections. Arizona is a state that |
have | earned nuch about. M parents noved here nore than ten
years ago and |'ve spent a consi derabl e anount of tine here.
Politics in Arizona has sone uni que features, but there is so
much of politics in Arizona that's the same as we see

everywhere el se. Everybody is readi ng newspapers, watching
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television, listening to the radio, talking to each other

Candi dat es canpaign with the same nethods. The substance of

di scussi on about policies and performance are the same. There

is every reason to believe that Arizona is typical of politics.
And, as |'ve described earlier, the notion of nane

order effects is a part of order effects nore broadly. And, as

far as | know, everybody in Arizona is human, and that,

t herefore, suggests that we shoul d expect to see those effects

her e.

Q And | would like to turn to your own personal work. Have

you, yourself, in fact, published studies on nane order effects

in general elections in the United States?

A. | have.

Q And what states have you published studies on?

A.  So ny peer-review publications to date involve Onio

el ections, North Dakota elections, California elections, and

t he paper that's under review now i s docunenting these effects

i n New Hanpshire.

Q I'dlike to just focus on two of the states you' ve studied

First, | believe you published the study in 1998 regardi ng Chio

el ecti ons?

A | did.

Q And what did that study find, just broadly?

A. | think we | ooked at about 108 elections in three counties

there. And what we found was about the sane pattern that |'ve
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described to you earlier, just about 85 percent of candi dates
mani fested nore votes when listed first than when listed | ater
on the ballot, a highly, highly significant pattern

Q And | believe you cite that study in your report that's
Exhibit 1. Wy do you think that prinmacy effects in Ohio are

i nformative about primacy effects in Arizona?

A. Well, the nice thing about Chio, fromny point of view as a
scientist, is that Chio has a procedure whereby they rotate
candi date nane order fromprecinct to precinct. So that neans
in a race for president of the United States or governor, there
are thousands of precincts across the state, and those are what
we call the units of analysis.

And when nanme order is rotated by elections officials
across those precincts, that gives ne a very strong tel escope
Wi th which to assess the presence of nane order effects. And
because they are so clearly prevalent there, they give ne a | ot
of confidence that they are occurring here as well.

Q And do you know, actually, whether Arizona has nore | ow
profile nonpartisan races than Chio0?

A. | do not.

Q Well, let's -- let's assune Arizona does have nore | ow
profile nonpartisan races, would you expect higher or | ower
primcy effects in Arizona?

A. Well, the research that we've done suggests that in

nonpartisan races and in low profile races, nane order effects,
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and in particular primcy effects, becone nore preval ent and
stronger. And so if there are nore of those races in Arizona
than in Chio, | would expect the preval ence and strength of
primacy effects here to be even greater than what we saw in
Ohi o.
Q Geat. And I'd like to turnto California. You said you
publ i shed -- | believe you published a study on California
el ections in 20147
A Yes.
Q Do you recall the years of the elections of California that
t hat study consi dered?
A. So that study was focused on statew de office elections in
even nunbered years between 1976 and 2004.
Q And do you recall if those years included a nunber of
elections with the substantial use of absentee ballots?
A.  Yes. There were a substantial use, and the use of absentee
ballots in California has been growi ng over the years.
Q Did you have any hypot hesis before that study about whet her
absent ee use woul d i ncrease or decrease the preval ence of nane
order effects?
A. | did. Wen we did that study, | speculated in advance
that perhaps it mght be the case that absentee voters m ght
show weaker nanme order effects. And | can explai n why.

The notion here is that when sonebody is standing in

line waiting at a voting booth to get in, cast their vote, get
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to work, people behind themputting some pressure on to get out

of there quickly, if they're feeling conflicted about

candi dates or uncertain about how to vote, in that situation

maybe t hat nudge happens in a way that has nore consequences
Wher eas, when sonebody is sitting at honme filling out

an absentee ballot, and there is no line and there is no rush,

one coul d i magi ne a situation where those voters take their

time and they' re | ess nudgeabl e

Q Now, you actually | ooked at the data underlying that

hypot hesis. And what did the data show?

A. | did test that hypothesis, and it turned out I was w ong.

That, in fact, in the paper that we published in 2014, there is

a regression analysis that tests the inpact of the presence of

absentee ballots and variety of other, what we call, noderator

variables. And, as it turns out in that analysis, the presence

of absentee ballots had no inpact on the size of nane order

ef f ects.

Q So, in fact, the conclusion of that study, which was cited

in M. Trende's report, was that substantial absentee voting

actual ly does not weaken nane order effects?

A. Correct.

Q And why do you think that is?

A Well, it appears that in those situations when people are

voti ng absentee, that they are al so | acking information,

feeling anbivalent. Extra tinme doesn't make all of that go
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away. And it's the case that a small nunber of voters --
remenber, we're not talking about huge nunbers of people here.
We're tal king about 2, 3, 4 percent on average, as large as 5
or 6 percent at the maxi mum-- end up bei ng nudged.
Q ay. And, Dr. Krosnick, just to conclude one nore tine.
Do you think it's likely prinmacy effects have inpacted Arizona
el ections?
A. Extrenely likely.
Q And why?
A. Because in situations like this with a very sizeable
scientific literature with nore than a hundred schol ars
studyi ng the phenonenon in U S. el ections and abroad, when they
have studi ed nore than a thousand tests of this phenonenon, the
preval ence of the effect is overwhel mngly frequent. And, as |
say, it's a part of human nature, and so therefore it's
extrenely likely to be happeni ng, has happened in the past, and
wi || happen in Arizona elections in the future.
Q Geat. Thank you, Dr. Krosnick.

MR. GEISE:  No further questions, Your Honor.

THE W TNESS: Thank you.

THE COURT: Ms. O Grady.

CROSS- EXAM NATI ON

BY Ms. O GRADY:
Q Good norning, Dr. Krosni ck.

A.  Good nor ni ng.

UNI TED STATES DI STRI CT COURT
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Q Now, you acknow edge that none of the studies you revi ewed
anal yze the effect of ballot order in Arizona, correct?

A. Correct.

Q And the studies that you included here include studies of
nonparti san el ections, correct, in other jurisdictions?

A.  Some of the elections that have been studied were

nonparti san el ections.

And primary el ections, correct?

Sone of the themwere primary, yes.

So they weren't all general elections, correct?

That's correct.

o >» O > O

And none of the studies that you cite show a ball ot order
effect in every election; is that correct?

A. | can neither agree nor disagree. | would have to | ook at
the papers to tell you the answer to that question

Q So you don't know the answer to that?

A. Right. |If you want to give ne sone papers, | can answer
for you, but I don't have individual paper, by paper nenorized.
Q Okay. Wwll, let's naybe -- the study of GChio, you
referenced that study. Do you renenber that study?

A Well, there are nultiple studies of Chio.

Q Let's talk about the 1992 el ections, the study of the 1992
el ecti ons.

A. Thank you. Yeah

Q Oay. Andisn't it true that less than half of the races

UNI TED STATES DI STRI CT COURT
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studied in that showed any statistically significant nanme order
effect?

A. So | described earlier that when you | ook at one race at a
time, that's like using a small mcroscope with dirt on the
lens. And in that case, 48 -- sorry, I'll finish -- 48 percent
of the candi dates who we exami ned in those cases nmanifested
statistically significant trends toward primacy, but nearly

90 percent manifested differences in the direction of prinmacy,
showi ng the overwhel m ng preval ence of those effects.

Less than half was statistically significant?

As | said, when --

Do you agree?

-- when anal yzed individually, right, that's correct.

O > O > O

And not all the studies that you reference in your report
wer e peer-reviewed published studies, correct?

A. You' d have to remind ne if there are sone that are not.
Q Well, for exanple, there is an undergraduate thesis that
you cite?

A. Thank you. Yes, uh-huh

Q So that was not peer-reviewed, correct?

A.  Not exactly. Undergraduate theses at Stanford are revi ewed
by faculty.

Q Well, and that was the study of the Chio 2004 el ection
correct?

A. Correct.

UNI TED STATES DI STRI CT COURT
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Q And the Vernont House study, that was al so an unpublished
study; is that correct?

A.  I'mnot renenbering where that's published, you could
remnd ne. | nean, it's soneplace, right, it's -- | don't
remenber where.

Q Let's look at page 17 of your report, footnote 27,
unpubl i shed manuscri pt.

A. Right, but it's described sonewhere that is published

Q But not peer-reviewed?

A. That's what I'mtelling you I"'mnot sure of. | think it
may have been that the outlet through which | |earned about
t hat work was subjected to peer review

Q And the New Hanpshire --

THE COURT: Ms. O Grady, let nme just back up. |I'm
| ost as to where the report that you were referring to, the --
is that the 2004 -- where is it on the exhibit?

M5. O GRADY: Yes. |I'mlooking at his -- his --

Dr. Krosnick's report.

THE COURT: Yes, Exhibit 1.

M5. O GRADY: And on page 17, and footnote 27.

THE COURT: Al right. And let nme just, once again,
say that on ny exhibit --

M5. O GRADY: (Oh.

THE COURT: ~-- it is on page 18 --

M5. O GRADY: Thank you, Your Honor
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THE COURT: -- of Docunent 15-2, so you'll just have
to bear with ne as | keep up

M5. O GRADY: Thank you, Your Honor
BY M5. O GRADY:
Q And the New Hanpshire 2016 report that you reference in
your study --
A. Right, that's --
Q =-- that's also an un -- you describe it in your report as
an unpublished report being drafted, correct?
A. That's the work that's under review now at a journal
Q And so the only studies of general elections -- tell ne if
this is correct -- Chio 1992 and 2000, California, North
Dakota, is that correct, in published studies?
A. | would have to review the studies to answer your question
Q Can you think of any others?
A. | am happy to go through here, if you would |ike, you know,

I would need to | ook at --

Q If you need to refer back to your report, that's fine.

A I'll see if | can determine it fromthere.

Q Just for ease of reference, your general election studies
are on -- begin at page 12.

A. Could you just repeat the list of states that you
ment i oned?

Q | nmentioned Chio in 1992 and 2000, California, North

Dakot a.
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A. Thanks. So if you would like to turnin nmy report -- |I'm
going to use the page nunbers in the | ower right-hand corner
that, | think, Your Honor, you were relying on -- page 17 of
148.

So in the bottom paragraph of the nmain text on that
page, the first sentence says, Brockington 2003 found evi dence

of primacy effects in |lower profile nunicipal elections as

wel |, conbining across city council elections in Peoria,
I1linois. So we would add Illinois to your |ist.
Q And, Illinois, you' re tal king about |ower profile nunicipa

el ections. Let's talk about things that have statew de general
el ections. That's what |'m focusing on.
A.  Ah, thank you. So the term-- we -- when we use the term

general elections, that is the category other than primry.

Q Ckay.

A.  So we have primaries and general el ections.

Q I'minterested in partisan general elections

A.  So that would be these --

Q Well, let's use statewide, if that's an additiona
clarification. | want to get elections that are simlar to

what we're considering in this case. GCkay?
A. | see. Ckay.

So at the top of page 18 of 148, Stuart 2008 anal yzed
races for the Vernont House of Representatives. You would say,

even though everyone in the State of Vernont is represented in
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t he House, you would prefer not to call those statew de races.
Is that the way you're thinking of it?

Q So that's another -- that's -- you would count Vernont on
the |ist of where there has been a study?

A. Sorry, I'mjust trying to understand what --

Go ahead.

-- what category you're asking ne --

Go ahead. Any other states?

> O > O

Ckay.

THE COURT: | think we're trying to identify the
definition of what the two of you are referring to as a general
el ecti on.

THE WTNESS: Right. So --

BY M5. O GRADY:

Q Partisan general election. And | -- | included statew de
because that's been at issue in this case, but | -- but | see
your reference to Vernont.

A.  Yeah. So why don't | just answer the question the way |
interpret it, and then we can clarify in a nonent.

So, also on page 18 of 148, there is a description of
findings of general elections in Colorado and M chigan. So if
you wi sh to narrow down the focus only to statew de offices,
that | don't know fromnenory. | would have to | ook back at
t he studies.

Q Andisn't it true that Colorado there is a study that found
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no primacy effect; is that correct?

A.  Yes, there is.

Q Andisn't it true there also is a published study by
Dr. Alvarez in California that found no primcy effect,
correct?

A.  Are you speaking of the study described at the top of
page 19 of 148 of Exhibit 1, or whatever this is?

Exhi bit 1, yeah
Q Yes.

A.  Ckay. Thank you.

So what it says there is that the authors did not
report tests of nane order effects for Republican candi dates,
and they only described tests for Denocratic candi dates. And
their investigation yielded evidence of 32 statistically
significant primacy effects. So | would say your
characterization was not correct.

Q Well, haven't you characterized the study in that nmanner,
whet her there -- as having a report that is not observed
significant name order effects?

A | -- I"mnot sure what you're referring to. This
description here is what |'mhere to testify about today.

Q I'mlooking at your study from 2014, The | npact of

Candi date Name Order on El ection Qutcones in North Dakot a.
Wul d you like ne to refresh your recoll ection?

A I"mhappy to |l ook at the paper, if you d like to give it to

UNI TED STATES DI STRI CT COURT
EX5-0277




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Cagse 20r06308584/4 H202Mh Jeukkin BP8FIEIYE/28, Pagr ¥l 181

ne.
Q | can pull that up, inpeachnment Exhibit 13.

And let's go to table 1. And I'm | ooking at Al varez
2006, all statewi de races. And then the colum that says, were
significant nanme order effects observed, and there it says they
wer e not observed
A. Right. So |I've described to you here in ny report an
accurate description of what that article shows.
Q Ckay.
A. That's -- when | say here, | nmean Exhibit 1 in this case
Q And you also omtted studies that didn't have -- didn't
report proper statistical significance tests, correct, in
this -- in this table? That's what your note indicates,
correct?
A. That's what the footnote says, correct.
Q And so as of 2014, these were the existing ballot order
studi es that you acknow edge in the state of the literature,
correct?
A. These are sone of the studies.
Q But those were the only ones you chose to cite in this
public peer-reviewed article, correct?
A. Those are the ones that appear in this table, correct.
Q And didn't you see a need for nore studies of genera
elections in the United States?

A I'msorry, you need to be nore specific in your question
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Q Didn't you see a need for nore studies of general elections

to add to this literature?

A. |I'msorry, when are you referring to?
Q In this published -- in 2014.
A. | see. Yeah. So the idea here of scientific investigation

is that we are always interested in collecting nore data.
There is no tine at which we decide we don't need nore dat a.
And we reason -- the reason we are al ways supportive of nore
data collection is because the nore we have, the nore we can
under stand the conditions under which effects are | arger
condi ti ons under which effects are smaller, conditions under
whi ch effects don't occur at all. And so it's always hel pful
to have nore data to evol ve our theories.
Q If we could look at your article here that you published
And let's go to section 1.2, the need for replication, and that
openi ng paragraph, and just that last -- let's go to the next
page, if we nmay. And, again, the opening paragraph at the top
of the page. And, specifically, the |last sentence there:
Therefore, in order to have confidence in the generalized
ability of the nane order effect evidence fromother states
t hat enpl oy ot her nanme order assignnent woul d be desirable.

So you saw a need for additional research back in
2014, correct?
A. | see that sanme need today.

MB. O GRADY: I'd like to nove to admt this article
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whi ch we had marked as i npeachnent Exhibit 13.
BY M. O GRADY:
Q And you nentioned one study --

THE COURT: Well, wait. Wit.

M5. O GRADY: |'msorry.

THE COURT: |s there an objection?

MR. GEI SE:  No objection, Your Honor.

THE COURT: Yes. Exhibit 13 is admtted.
BY M5. O GRADY:
Q And in direct you nentioned one study of the inpact of
absentee voting on ball ot order issues.
A. | described how in our 2014 publication we exam ned the
i npact of absentee voting, correct.
Q And which 2014 study are you referring to?
A.  First author of that paper is Pasek, P-A-S E-K
Q Are you aware of any other studies of the inpact of mail-in
voting on ballot order effect?
A. There may, | don't -- if there was work of that sort, we

may have cited it in that 2014 paper. You could hand ne that
paper, if you like, but I'mnot renenbering other studies at

t he nonent.

Q So you nentioned 1,061 studies of nane order, and you're

only aware of one that studies the inpact of absentee ballots,
correct?

A. That's correct.
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Q And nothing that studies Arizona, correct?

A. Correct.

Q And do you acknow edge that there is | ess inpact of nane
order in general elections than in other types of -- partisan

general elections, where the partisan identifier is on the

bal | ot ?
A No. | wouldn't -- | wouldn't acknow edge that.
Q You woul d not acknow edge that the -- there is less of a

bal | ot order effect observed in those types of el ections?

A, No.

Q Page 39 of your report.

A. Is that 39 of 148 on the right-hand side?

Q The ballot order is nore likely to inpact races where
candi dates do not have party affiliations, correct?

A. Right. You' re not -- yeah. | think there is sone
confusion here, so let's talk about the way you characteri zed
the statenent earlier versus now.

So earlier you said are effects weaker in partisan
races than nonpartisan races, | think; is that right? And
what - -

THE COURT: The question was: |s there |ess of an
i npact ?

THE WTNESS: Right.

THE COURT: Ckay.

THE WTNESS. And so that -- what's inportant here is
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that the way you phrased that is a general statenent: Al

parti san races versus all nonpartisan races. Wat we study is
t he i npact of partisanship being listed on the ball ot,
controlling for other features of the races. And the reason
for that is because there are other factors, for exanple, the
anount of publicity that a race has received in the news that
makes voters nore educated and reduces the strength of nane
order effects. The amount of roll off of |owinformation
voters in the race and so on

So in, for exanple, that 2014 paper that we're
di scussing, regression analysis is conducted in order to
isolate the inpact. And so the statenent that | have made, and
that | feel very confortable naking, is that listing the party
affiliation of the candi dates on the ballot, all other things
equal , reduces the size of the primacy effects. And since you
left that phrase "all other things equal” out of your question,
| could not agree with you.

But ny findings do indicate that, all other things
hel d constant across races, that adding the partisan
affiliations of the candi dates next to their nanes on the
bal | ot does weaken the size of prinmacy effects. |t does not
elimnate them because we have many high visibility, high
profile races, such as the race between Donald Trunp and
Hllary dinton for president in 2016, where we saw a 1.5

percentage point primcy effect. So it isn't the case that
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listing party affiliations elimnates primacy effects, it just
weakens them on aver age.
BY M5. O GRADY:
Q You have no studies, again, of the inpact in Arizona,
correct?
A.  Yes, that's correct.

M5. O GRADY: Thank you.

THE W TNESS: Thank you.

MR, CEI SEE Thank you, Your Honor. Just very brief
redirect.

REDI RECT EXAM NATI ON

BY MR CEl SE
Q Dr. Krosnick, you know, the DNCis a plaintiff in this
case? Are you aware of that?
A | was -- yes. | amaware of that, yeah.
Q Does, just fromyour know edge, does the DNC only care
about statew de races?
A. | have no know edge one way or another, but | assune that
t hey care about all races.
Q Al races where Denocrats run, would you assune?
A. Seens reasonabl e.
Q Al right. Now, I would |ike to actually turn -- 1 believe
it was -- and if | could pull it up -- Exhibit 10 -- it's
mar ked as Exhibit 107, your study on North Dakota, and just

pull up -- | believe you were shown table 1
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Wul d there be a way to put that on the screen? |If
not, I can hand it to you.

And | believe the Court has a copy too.

If you ook at table 1 on Exhibit 107.

THE COURT: Well, | don't --

THE WTNESS: Do you want this copy?

MR CGEISE |I'msorry, Your Honor, it's an inpeachnent
copy so that's the -- it's an inpeachnent exhibit, so that's
the only one | have.

BY MR GEl SE
Q The vast mgjority -- | don't know, do you have it in front

of you, Dr. Krosnick?

A.  No, but go ahead and ask the questi on.

Q The vast majority of the studies on that table show
observed position bias effects, don't they?

A.  Yes, they do. | renenber that.

Q Are you, in fact -- are you -- you are aware of studies

t hat have found no position bias effects, right?

A. Yes.

Q Does that make you nore or |ess confident in the existence

of candi date nane order effects?

A. Well, actually, the consistency of findings across the

l[iterature in general, being acconpanied by a small nunber of

exceptions, is exactly what we expect to see in a solid

scientific literature. |In other words, if every study and
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every test always showed exactly the sanme thing over and over
agai n, that's not what normal science | ooks |ike.

Wher eas, when we see the overwhel mi ng preval ence, with
sone exceptions, as we see here, that's the way nornma
scientific literature | ooks. And bear in mnd, of course, that
there are -- there is reason to believe that when individual
studi es are done, we know that the size of a name order effect
in a particular race between you and ne, that size of that
effect, even though it's extrenely |likely to happen, wll be
bi gger or snaller in sonme cases. Dependi ng upon
characteristics of the race, characteristics of the voters, the
publicity of the candi dates, the design of the ballot, and al
of the factors that | outlined in nmy report.

And so the fact that there would be a few exanples in
whi ch there is no nanme order effect, that is what we woul d
expect to see in the literature where we have a variety of what
we call noderators nmaking the effect bigger and smaller.

Q Are you aware of any exanples of, | would say relatively
commonl y accepted scientific know edge, where there are studies
that find no effect?

A.  Absolutely. | nean, so one -- nost good literatures are
like that. One prom nent exanple is the research on cigarette
snoking. Starting in the 1960s, the scientific community cane
t oget her through a report of the U S. Surgeon Ceneral telling

the United States and the rest of the world that scientists had
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concl uded that cigarette snoking caused cancer and ot her health
probl ens, even though no experinent had ever been done randonly
assi gni ng sonme people to snoke and sone people not to snoke,

whi ch woul d be the strongest scientific design

So through observational data of many tines,
under st andi ng t he physi ol ogi cal nechani sns, just as we
understand the cognitive nmechani sns here, that literature
reached a consensus that is so widely accepted that, not only
is it accepted anong nedi cal professionals, but it's accepted
anong | egi sl ators, because public policy now reflects the
belief that public snoking is dangerous to public health.

And if you look at that literature, there are
certainly a few studies that failed to find the relati onship,
even though we know it's real and preval ent.

Q Just to turn to absentee voting. So the only study you're
aware of that exam ned the effect of absentee voting on name
order found that it had no inpact?

A. That's the only study |I'mrenenbering today.

Q And counsel didn't give you any other study other than --
did she?

A. No, | have -- that's -- | have not been given any others to
consi der.

MR GEISE: Al right. Thank you, Your Honor.

Thank you, Dr. Krosnick. No further questions.

THE COURT: Thank you, sir. You nay step down.

UNI TED STATES DI STRI CT COURT
EX5-0286




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Cagse 20r06308584/4 H202M Jeukkin BP8FIEIYE/28, Pagr 23BHf13s 190

THE W TNESS: Thank you.

THE COURT: Do you have any ot her w tnesses?

M5. KHANNA:  No further w tnesses, Your Honor.

THE COURT: Al right. Wy don't we go ahead and take
our -- a brief break. W'I|l stand in recess for about
15 m nut es.

And then et nme just inquire, is it the -- the only
wi tness that we have is Dr. Trende; is that right?

M5. FRIDAY: That's correct, Your Honor.

THE COURT: Okay. Al right. And so |l think we're
within our time frame, if you all agree. But, in any event,
we'll be in recess for 15 mnutes, and so we can reconvene
then. Thank you.

(Recess, 10:21 a.m - 10:38 a.m)

THE COURT: Ms. O Grady, you may call your w tness.

M5. O GRADY: W call M. Sean Trende, and Emmma
Cone-Roddy is going to handl e the exam nati on.

(The witness was duly sworn.)

COURTROOM DEPUTY: Pl ease state your full nane and
spell your |ast nane.

THE W TNESS:. Sean Patrick Trende, S-E-A-N,
P-AAT-RI-CGK, T-RE-NDE

THE COURT: Ms. Cone-Roddy, you may begin.
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DI RECT EXAM NATI ON

BY M5. CONE- RODDY:
Q M. Trende, can you just state your name again for the
record.
A.  Sean Patrick Trende.
Q D d you prepare an expert report in this case, M. Trende?
A 1 did.

M5. CONE- RODDY: Your Honor, may | approach? This is
j ust a copy.

THE COURT:  Yes.

M5. CONE- RODDY: M. Trende's expert report and the
two other expert reports.
BY Ms. CONE- RODDY:
Q M. Trende --

THE COURT: |I'msorry, did you say and the other two
expert reports?

M5. CONE- RODDY: Yes, the two reports that he was
rebutting, just so he can reference them

THE COURT: All right. Thank you.
BY M5. CONE- RODDY:
Q M. Trende, can you identify Exhibit 101 for ne?
This is the expert report of Sean P. Trende.
And can you turn to page 48 of that exhibit.

Yes.

o > O P

s this a current copy of your CV?
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A It is.

Q Is it a conplete and accurate summary of your educationa
and prof essional experience?

A.  Yes.

Q Can you briefly summari ze your educati onal background for
nme.

A. So | received a bachelor's fromYale University in 1995,
with a double major in history and political science. In 2000
-- or 1998 I went to | aw school at Duke, and | graduated with a
J. D

At the sanme tine, Duke offered a program where
students could -- |law students could earn a nmaster's degree at
the sane tine, with alittle bit of extra coursework, so |
earned a naster's degree in political science from Duke.

I went back to graduate school in 2016, and | have
since conpleted a master's degree in applied statistics at, |
will have to say, The Chio State University, and |I'm expecting
a Ph.D. in political science either next year or the year
after.

Q In your applied statistics degree at OSU, can you just tell
me what that is?

A. Yeah. So the nmaster's of applied statistics programis an
opportunity for students to take courses within the Departnent
of Statistics. It requires about 30, | think 33 credit hours

of statistics classes in the Departnent of Statistics. | think
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| ended up taking in excess of 40.
And the classes range froma couple of classes on
statistical theory. There is an entire class dedicated to
regression analysis that we have to take. | took a class on

machi ne | earning, a class on |ogistic regression analysis, sone
cl asses on design of experinents and nonparanetric statisti cal
work, a variety of other statistical classes.
Q For your political science degree, can you describe a
l[ittle bit to ne about what that degree is, the current one?
A. So thisis a Ph.D. in political science. You're required
to take 80 credit hours in political science, although the bulk
of that will be your dissertation. You get course credit for
doi ng di ssertation research and witing. | conpleted ny
coursework for ny political science degree in ny second year
Q Can you turn to page 2 of your report.

I n paragraph 10 you nention that you have passed

conpr ehensi ve exam nations. Can you just tell nme what that

means?
A. So conprehensive exam nations are exam nations that -- that
you have to take. So | took themfor the -- they' re required

for the master's degree in applied statistics, so | took a set
of just pure statistics conprehensive exans for that degree. |
al so took conprehensive exans for ny doctoral candi dacy.

You're required to take themat the end of your coursework and

that's what allows you to proceed to the dissertation phase.
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THE COURT: |'mgoing to stop you there, because ny
exhi bit notebook is not the sane. | don't have this page. And
so let ne just see what it is you' re |ooking at.

W were | ooking at, originally, his CV at
Docunent 30-1, which is page 48 --

M5. CONE- RODDY: Yes, Your Honor.

THE COURT: -- of your exhibit book. The next page --

M5. CONE- RODDY: (Oh.

THE COURT: -- says real clear politics colum. The
next page says publications fromthe last ten years. So |
don't have whatever it is that --

M5. CONE- RODDY: Sorry, Your Honor. | wanted to go
back to page 2 of his report.

THE COURT: Page 2 of the report. kay.

M5. CONE- RODDY: | apol ogi ze for not being clear about
t hat .

THE COURT: Ckay. There -- okay. I'mwth you now.

Ckay. You can conti nue.
BY M5. CONE- RODDY:
Q M. Trende, are you required to do any teaching for your
Ph. D. progran®
A. Yes. | was asked to begin teaching in the third year of ny
program which is unusual, but they had a need for it.
Q \What classes have you taught?

A.  So, actually, before | even began ny coursework, ny second

UNI TED STATES DI STRI CT COURT
EX5-0291




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Cagse 20r06308584/2 202 Jeukkin BP8FEIYE/28, Pagr 298Hf13 Log

year as a, at the tine, a doctoral student, | was asked to
teach a class on nass nedia in American politics at Ohio

Wesl eyan University. But then at Chio State | taught the |arge
intro to American politics class for three senesters. This
senester |I'mteaching voter turnout and participation.

Q Can you tell ne alittle bit about the voter turnout and
partici pation class?

A. So the voter turnout and participation class is a class
that hasn't been taught in the last six years that |'m
resurrecting. | have chosen to divide it into two halves. The
first half is a theoretical half which tal ks about, you know,
some of the peer-reviewed literature on what causes people to
decide to vote and not to vote, what factors influence vote
choice. The second half of the class focuses on, kind of,
nodern i ssues and debates in political science about voter

t urnout and behavi or.

Q Does any of your teaching involved statistical analysis?

A. Yes. So for undergrads we tend to try to keep things at a
hi gher level, but for the voter turnout and participation class
and the mass nedia class at Ohio Wesleyan, | think higher |evel
cl asses should at | east be taught fromthe peer-revi ewed
literature and not froma textbook, and so we do use the
peer-reviewed literature. And | try to explain what's going on
inthe literature at a |level that the undergrads can

under st and.
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Q Are you a full-tinme student currently?
A Yes.
Q Do you do anything el se besides your coursework?
A. Yes. I'malso the senior elections analyst at Real d ear

Politics.

Q Wat does -- what does that entail?

A.  So being the senior elections analyst at Real C ear
Politics entails following U. S. el ections, commenting on them
and trying to explain what's going on with elections at a | evel
t hat readers can understand

Q Does that work require you to use any statistical anal ysis?
A. Yes, all the tinme. Regression analysis is the basic

tool kit of anyone trying to do | arge scal e understandi ng of
datasets. Wien I'mtrying to build a statistical nodel, if I'm
trying to explain what's going on at a high level and the data
are avail abl e, absol utely.

Q If you turn to page 3 of your report, it nentions that
you're the author of a book called, The Lost Majority, Wiy the
Future of Governnent is Up for Grabs and Who WII| Take It.

What can you -- can you just tell nme what that book is about,
general | y?

A.  So that book tal ks about political coalitions in the United
States and how they' ve changed over tine. So | took a | ook
fromthe 1920s to the present as to how political coalitions

have shifted, |ook at how -- how denographi cs have interacted
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with elections in the United States, and make sonme statenents

about what -- whether realignnent theory is a good theory or
not .

Q Does -- did that book involve statistical analysis?

A. It does. | use regression analyses throughout it.

Q M. Trende, if you turn to page 5 of your report. You
start here tal king about sone of your previous expert work.
Have you been adnmitted as an expert before to testify?
A Yes.
Q Have you testified about statistical analysis when you've
been adm tted?
A Yes.
Q Have you filed other reports in cases where you haven't
testified?
A. Yes. 1've -- there have been cases where | filed a report
but wasn't call ed.
Q Didthose reports involve statistical analysis of
el ecti ons?
A.  Yes.
M5. CONE- RODDY: Your Honor, | would like to proffer
M. Trende as an expert in the statistical analysis of
el ecti ons.
MS. FROST: Your Honor, we object and we have a
pendi ng Daubert notion. At this point, normally I would ask to

do voir dire, but given the timng, if Your Honor prefers,
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can build it into the cross if you want to reserve, and we can
argue the notion next week. |It's entirely up to you.

THE COURT: That's fine. That's how!| would like to

proceed in that way. It will save a little bit nore tine, and
then you can -- we can address the subject of your notion next
week.

M5. FROST: Thank you, Your Honor.

THE COURT: All right. You may proceed. | wll
reserve the ruling.

But | guess | -- just to follow up, and just because
it's on ny mnd, you last testified here that you have authored
reports that were introduced in court cases, and | think you
said you testified; is that correct?

THE WTNESS: |In sone cases | testified, in other
cases either the case settled or they decided not to call ne as
an expert witness at trial

THE COURT: And do you recall when the | ast case you
testified in was, or what it was, if you recall?

THE WTNESS: It would have either been the politica
gerrymandering case in North Carolina, the Rucho case, or the
Fel dman case here in Arizona.

THE COURT: Remind ne of the year of the Rucho case

THE WTNESS: It was recently decided at the Suprene
Court, but | don't -- I, honestly, don't renenber the year that

| testified.
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THE COURT: Ckay. All right. That's fine. Thank
you.

And the Fel dnman case here?

THE WTNESS: Yes, Your Honor.

THE COURT: And that was early 2000, wasn't it, or am
I thinking of a different case?

THE WTNESS: | think the Fel dman case was -- the
trial was 2017 or 2018, 2017.

THE COURT: GCkay. All right. | was thinking of a
different case. Al right. Thank you.

BY MS. CONE- RCDDY:

Q M. Trende, in the interest of tine, | don't want to wal k
t hrough your entire report, | just want to focus on a few
t hi ngs.

Coul d you turn to page 13 of your report. And you
start paragraph 41 by saying, this | eads to the second probl em
with the Rodden report. What is the problemyou' re talking
about here?

A.  So here we're tal king about the second, kind of, cluster,
so to speak, of problens that | identified with the Rodden
report, which is the failure to take account of the clustering
or lack of independence of the observations

Q \What does it nean for an observation to be independent?

A. So you can think of it in ternms of coin tosses. This can

illustrate tenporal independence and spatial independence. |If
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| flip a coin once and it cones up heads, it tells you
absol utely not hi ng about whether the next coin toss is going to
come up heads or tails. Those are independent. And that's a
t enporal i ndependence that |' m descri bi ng

If | toss a coin and it cones up heads and at the sane
time you toss a coin and it conmes up -- if I toss the coin and
it comes up heads, it tells ne nothing about whether the next
coin toss is going to cone up heads or tails, and that's
spati al i ndependence.

And, ideally, when you're doing OLS regression
anal ysis, you want all of your observations to be independent
of each other. Knowi ng the value in one observation shoul dn't
tell you anything about the outcone in your other observations.
Q Wiy do you want that?
A. Because it's an assunption of OLS regression for
mat hemat i cal reasons
Q \What happens if that assunption isn't met?
A. If your assunption isn't met, and this is nentioned in sone
of the articles that | cite, it causes you to find things are
significant when they are not significant.
Q \What are the observations we're tal king about when we talk
about Dr. Rodden's anal ysi s?
A. So in Dr. Rodden's analysis, the observations are the
el ections observed at the county level for the variety of

of fices and years that he expl ores.
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Q And are election results in his analysis independent of
each ot her?
A. | don't believe so. | think if you goto -- well, | don't

bel i eve so.
Q Wiy not?

M5. CONE- RODDY: And could we just put up page 10 of
Exhibit 3, which is Dr. Rodden's report.

|'"msorry, page 11

THE W TNESS: Ckay.
BY M5. CONE- RODDY!
Q Can you identify this table for nme?
A. Yes. This is figure 1 of Dr. Rodden's first report.
Q Does this figure -- what does this figure make you think
about? Does this figure nake you think about anything about
i ndependence?
A. No. Soif the elections and the application of the
treatment were i ndependent of each other, you would expect to
see kind of a patchwork of blue and red here. But as
Dr. Rodden suggests on the next page, in -- in a lot of these
counties there is little or no variation in how -- in how these
counties present.

So you can see in Apache County, the treatnment is
al ways Denocrats going first, because the Denocrat has al ways
carried the gubernatorial race in the previous election. And

so these aren't independent. You can see other clusters, like
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Coconino only voted for the Republican in one instance, sane
with Santa Cruz. And there are sone counties that the opposite
is true, they al nost always vote for the Republican

MS. CONE- RODDY: Could we go to page 15 of
Dr. Rodden's report. There is a table 3 there, so one page
back, or map 1. |'msorry.
BY MS. CONE- RODDY:
Q Does this -- what does this -- does this map | ead you to
draw any concl usi ons about the i ndependence of el ection
resul ts?
A.  So, again, if you had spatial independence of the
el ections, you would expect to have a patchwork of blue, red,
and purple, but you can see a cluster of very red counties in
the northwestern and the western portion of the state. You see
the strip of purple counties running down the center. So it's
reasonable to try to account for that spatial correlation
especi ally in neighboring counties.
Q Are election results independent within a county?
AL No. Soif | tell you what the -- if |I -- even by telling
you that you're in Apache County, you probably reasonably
narrowed the possi bl e outconmes for Republicans to being bel ow
50 percent, because it's extrenely unusual for a Republican
candi date to carry Apache County. And there are counties where
t he opposite, at |ease |least in recent years, are true.

Q Are there ways in statistical analysis you can account for
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observations not being i ndependent?

A. There is a variety of ways to try to account for those.

Q Did Dr. Rodden do anything to account for the relationship
bet ween el ection counties in a single election -- elections in
a single county in a single election?

A.  He did not.

Q Did Dr. Rodden do anything to account for the relationships
bet ween county el ection results over tinme?

A.  He did not.

Q D d Dr. Rodden do anything to account for the relationship
bet ween el ection results between two counties?

A.  He did not.

Q In your opinion, by not doing anything to account for these
rel ati onshi ps, what does that nean for Dr. Rodden's report?

A. It renders the results unreliable, because he is going to
tend to produce standard errors that are too small. Put in,
kind of, plain English, that neans he's going to find that
things are statistically significant when they are not, because
his regression analysis is going to believe it has nore

i ndependent observations than it actually has.

Q Are you aware of any academ c literature that discusses
this problemin the el ections context?

A. There -- there is a pretty robust discussion of this in a
vari ety of contexts, but, in particular, the discussion about

clustering your robust standard errors.
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Q Can you nane any of those articles for ne?
A. So one article that |I actually appended as an exhibit to ny
report, because | think it's fairly -- a fairly inportant
statenment, is the Robert Erikson and Lorraine Mnnite article
from 2009 nodeling problens in the voter identification, voter
t urnout debate
Q \Wat did that article have to say about clustering?
A. So that article is witten in the context of the debate
over the effect of voter identification |laws. And there are
political scientists who are taking current popul ati on survey
data of individuals, running their regression anal yses and
sayi ng they had 60, 000 observati ons

And what Erikson and Mnnite say is that that isn't
true. You really only have 50 observations since the treatnent
isn't applied at the individual level. [It's not |ike each
i ndi vi dual person randomy gets subjected to a photographic ID
law or not. And they say in that situation, since the
treatnment is applied at a higher |level at the states, you have
to cluster your standard error by states or your findings wll
be incorrect.
Q Just for ne, can you just explain what a treatnent is?
A. Yes. So treatnent is a way of thinking -- a way of -- it's
atermof art for just the thing we're interested in
Q Wiat is the treatnent effect here in Dr. Rodden' s anal ysis?

A. So the treatnent here woul d be whether Republicans go first
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on the ball ot or whether Denocrats go first on the ball ot.

Q And where is that applied?

A It is applied at the county |evel.

Q M. Trende, are you famliar with an article entitled, Wen

You Adjust Standard Errors for Custering, by Al berto Abadi e,

et al.?

A Yes, | am

Q Didyoucite that article in your report?

A. | do.

Q What is this article about?

A. So this article is a recent article kind of weighing in on

t he debate about when it is you re supposed to cluster standard
errors and when you' re not supposed to cluster standard errors.
Q \What does this article conclude?
A. So this article concludes that when you -- there is a
couple of conclusions. And a lot of it is witten in the
context of survey sanpling, such as exit polls. But for
experinments it says, if you do not have fixed effects applied,
if there is clustering in the assignnent of the treatnent, you
must cl uster your standard errors.
Q What is a fixed effect, just so I'mclear?
A. So the fixed effects, for exanple, here in this -- in
Dr. Rodden's approach --

M5. FROST: Your Honor, I'mgoing to object to his

testinony about fixed effects. That appeared for the first
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time in the expert report that Your Honor actually already
excl uded his surrebuttal or reply, or whatever it was that it
was cal |l ed exactly.

M5. CONE- RODDY:  Your Honor, M. --

THE COURT: Wait. One nonent.

Well, | guess, counsel, tell nme, did he address this
fixed effect in his report that he provided here that's marked
as an exhibit?

MS5. CONE- RODDY: He did not specifically address the
fixed effects per county concl usion Abadie, in those words, but
he did cite M. Abadie' s conclusion. And Dr. Rodden has cited
fixed effects throughout both his reports in various ways.

THE COURT: Well, to the extent that he reviewed the
article, why don't you --

M5. CONE- RODDY: (Ckay.

THE COURT: -- lay a little bit nore foundation.

M5. CONE- RODDY: Ckay.

THE COURT: |'Il overrule your objection at this tine.

M5. FROST: Thank you, Your Honor.

THE COURT: Thank you.

BY M5. CONE- RODDY:
Q M. Trende, you have read the Abadie article?
A. Yes. It's cited at paragraph 54 of ny expert report.

M5. CONE- RODDY: Can you go to page 17 of that

article?
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G to -- or, sorry, tw pages further on the screen

If you goto -- no, the first -- first full para --
second full paragraph on the page.

Not this.
BY MS. CONE- RODDY:
Q M. Trende, have you read this second sentence here?
A Yes.
Q Can you explain what this means in English?
A I will try. It says, so without fixed effects, that is,
wi t hout applying controls at a -- at a certain |evel, you
shoul d cluster your standard errors if there is clustering in
the sanpling -- which this isn't a sanpling problem-- and
het erogeneity of treatnment effects -- again, not a sanpling
problem what we're nore interested is that last thing -- or if
there is clustering in the assignnent. So if you don't use
fixed effects for county here, and the treatnent is applied at
the county |l evel and there is clustering in the assignnent, you
have to cluster your standard errors.
Q Did Dr. Rodden use fixed effects in the county level in his
original report?

A. He does not.

Q Is this test that Abadie, et al., set out nmet here?
A I'msorry?

Q Is the test that Abadie, et al., set out net here?
A Yes.
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Q M. Trende, | wanted to go to -- | want to go to page 28 of
your report.

What are you di scussing here at the section D?
So section D has to do with sone of the problens in
Rodden' s mat chi ng and regression discontinuity designs.

What is a matchi ng design?

> 0 g »

So there is a variety of matchi ng designs. Wat Dr. Rodden
is utilizing is propensity score matching where you will try to
figure out which variables can predict whether the county gets
the treatnment or does not. And you run a regression analysis
that way, and you try to match counties that are simlarly

likely to get the treatnent, where one gets it and one does

not .

Q In your opinion, is this an appropriate statistical nethod
her e?

A.  No.

Q Wy not?

A.  So you can see the citation on paragraph 78, the Kosuke
Imai, et al., article, or working paper. There is also a
subsequent published article, again, by Abadie, that says when
you have tine series cross sectional data, which is exactly
what we have here, we have a cross section of observations
observed nultiple tinmes, that it's very difficult to do

mat chi ng because so nuch of it is interdependent.

The other problemis that Dr. Rodden's natching
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analysis is sensitive to covariate choice. And if you use a
di fferent set of variables, you don't get the significant
resul t.

Q Have you continued to review Dr. Rodden's anal ysis since
you submtted your first report -- your report?

A. | have --

M5. FROST: (bjection, Your Honor. |If they're going
to go into stuff that is not in that report, | think we have a
very strong objection to that.

THE COURT: Yes, | would agree.

M5. CONE- RODDY:  Your Honor, we just wanted to talk
about some of the things we di scussed yesterday with
Dr. Rodden's testinony, but --

THE COURT: Was Dr. Trende present for the testinony?

M5. CONE- RODDY: He was not.

THE COURT: Al right. So | don't know how it is that
you're intending to proceed. | don't necessarily think that,
unl ess you have provided some witten report or sone ot her
docunent to plaintiffs that will opine on his opinions, that
I"mgoing to permt it.

M5. CONE- RODDY: Okay. That's fine.

THE COURT: Thank you.

BY Ms. CONE- RODDY:
Q M. Trende, can you go to page 26 of your report.

Can you identify this chart for ne?
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A. OCh, yes. I|I'msorry.
Yes. This is a summary of regression anal yses that

were run in ny report and Dr. Rodden's.
Q | want you to |look at the colums that say R first
statew de and D first statew de
A.  Yeah. The rows, yes.
Q Sorry, rows.

What is that first colum after the | abel s?
So the first colum is what | produced using the code that
Rodden provi ded.

VWhat coefficient did Dr. Rodden find for D first statew de?

> 0 g »

. 025.
Q Can you turn to page, | believe it's 24, of Dr. Rodden's
report.

And can you | ook at the | ast sentence of the first
par agr aph?
A. Is it the actual page 24 or the page 24 at the top? | want
to nmake sure we're on the sane page

| think it's page 24 at the top.
Q | believe it's page 24 at the top
A Ckay.
Q There is a sentence that says, when | do this, the
estimated effect --
A. Wen | do this, the estinated effect of being listed first

on the ballot for both Denocrats and Republican --
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THE COURT: |I'msorry. |Is there a question? You
asked himto | ook at the page.
BY M5. CONE- RODDY:
Q What coefficient did Dr. Rodden find here?
A. Dr. Rodden includes in his report an estinate of 2.5
percentage points, or a .025.
Q And what is this for?
A. This is for his regression anal ysis when he does not use
the -- the districted vari abl es.
Q Could you go to page 55 of his report.

Is Table A 11 -- does Table A 11 match what's in that
par agraph of Dr. Rodden's report?
A. It does not. The coefficient is .038, whereas, on page 24,

he reports an effect of .025.

Q In your opinion, does this table go wth that regression?
A. | have a hard tine seeing how that could be the case
THE COURT: Again, counsel, I'mgoing try to keep up

with you. You're extrenely famliar with these tables. You're
| ooki ng at Denocratic first coefficient on Table A 11 on
page 55; is that correct?

M5. CONE- RODDY: Yes, Your Honor.

THE COURT: And you're conparing that to what?

M5. CONE- RODDY: It's on paragraph -- in the paragraph
on page 24 of his report.

THE COURT: The first full paragraph on page 24 of the
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Rodden report?
M5. CONE- RODDY: Yes, Your Honor.

THE COURT: (Okay. And then earlier you had the graph

M5. CONE- RODDY: M. Trende's report.

THE COURT: -- M. Trende's report. Now, again, I'm
trying to keep up with you, and I want to understand this, so
tell nme then how you're bringing this together.

MS. CONE- RODDY: Page 26.

THE COURT: Yes. And what --

BY MS. CONE- RODDY:

Q M. Trende, does the result you report fromyour table on
page 26 nmatch what Dr. Rodden wrote in his witten report?

A.  Yes. Using the code that Dr. Rodden provided, | produced a
result that was identical to what Dr. Rodden put in the body of
his report, so | assume we were using the sane code at | east
for when Dr. Rodden wote his report.

Q In light of your conclusion about the necessity to cluster
here, what is your overall opinion of the reliability of

Dr. Rodden's report for finding a ballot order effect in
Arizona general partisan el ections?

A. | think it's unreliable, because his nodels are assun ng
that all these elections are independent, that there is no
clustering in the assignnment of the treatnent, and that's just

not true fromwhat Dr. Rodden has witten and testified. I
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think we both agree on at |east the clustering issue.

M5. CONE- RODDY: | have no further questions, Your
Honor

THE COURT: All right. Thank you.

Wio is exam ning M. Trende?

M5. FROST: Your Honor, | will be. M nane is
El i sabet h Frost.

CROSS- EXAM NATI ON

BY Ms. FROST:
Q Good norning, M. Trende. How are you?
A. Good. How are you?
Q I'mwell. Thank you

My nane is Elisabeth Frost and | aman attorney for
the plaintiffs in this matter

W' ve never net, have we?
A. | amnot sure if our paths have crossed in these Perkins
Coie cases. | don't think you ve ever exam ned ne though
Q But you've net a lot of ny colleagues at Perkins Coie over
t he years?
A. | certainly have
Q | think we've established, you don't have a Ph.D., correct?
A. That is correct.
Q You're currently a Ph.D. student at the Chio State
Uni versity?

A. There is a difference between being a Ph.D. student and a

UNI TED STATES DI STRI CT COURT
EX5-0310




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Cagse 20r06308584/2 H202M Jeukkin BPBFIdEIYE /28, Pagr Jh/Hfi3s "

candi date, so for accuracy, | will say |I'ma candi date.
Q Fair enough.

You received your master's in applied statistics just
this past year, correct?
A. I n Decenber -- or | passed exans in Decenber, | would have
-- no, no, no. | passed exans in the sumer. | received it in
Decenber of 20109.
Q Okay. So that was going to be ny next question because
your CV didn't say. So you received your master's in applied
statistics just a few nonths ago?
A Yes.
Q You' ve never witten for a publication that's been
peer-revi ewed, have you?
A. That's correct.
Q Not on any topic?
A. That's correct.
Q Okay. The expert report that you prepared for this case,
that's the docunment that has been marked as Defense Exhi bit
101; is that correct?
A.  That's ny under st andi ng
Q Okay. And do you have that before you?
A Yes.
Q Can you please turn to page 2 of that docunment. [|'m
| ooki ng at paragraph 2.

Can you just tell nme when you're there.
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A, Yes. |'mhere.
Q Okay. Geat. And I'mlooking at this paragraph that says,
nmy areas of expertise include political history, voting | aws
and the procedures in the United States, redistricting, and the
study of canpai gns and el ecti ons.

Did | read that correctly?
A Yes.
Q Okay. Let's unpack that alittle.

In this case, you don't provide any expert opinion on
political history, do you?
A. | think an understandi ng of how Arizona has evol ved over
the last 40 years is inportant for anal yzing this data.
Q Do you offer any expert opinion in this case on how Arizona
has evol ved over the |ast 40 years?
A. Like |l said, |I think it's inportant for understanding the
data, but my opinions are nore statistical in nature.
Q So the answer is no?
A. No. M answer is | think it's inportant for understandi ng
the data. You can't really just aggregate that fromthe
opi ni ons being offered, but the specific opinions are critiques
of statistical analysis.
Q Okay. Let's turn to the next area of expertise that you
[ist in your report.

Voting | aws and procedures in the United States. The

voting | aw or procedure issue in this case is Arizona' s ball ot
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order statute; is that correct?

A Yes.

Q You don't hold yourself out as an expert on ballot order

| aws, do you?

A I -- 1 -- 1 hold nyself out as an expert on voting | aws and
procedures. | don't think | have ever stated that specifically
on ballot laws I'm an expert.

Q Okay. But in some other cases where you' ve been qualified
as an expert on voting | aws, you have actually -- that was the
content of your testinony, right? You actually provided, |ike,
surveys of those types of election | aws across the United
States, correct?

A. You will have to refresh nmy nenory on that.

Q You don't renenber any case in which you provided testinony
about a survey of, say, voter identification laws in the United
St at es?

A. Ckay. So back in the McCrory case, | think we're talking
about then, when | | ooked at the way that different |aw --
different early voting, same day registration, out of precinct
voting, voter IDIlaws, and preregistration | aws had been
enacted in different county -- or different states in Anmerica.
Q Okay. You don't do anything |ike that here with ball ot
order | aws, do you?

A, No.

THE COURT: And you said it was the, what case,
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McCrory?

THE WTNESS: Yes. | believe that's right.
BY MS. FROST:
Q And you understand that the plaintiff's claimin this case
is that a phenonenon known as position bias causes the first
listed candidate to gain an el ectoral advantage solely due to
being listed first, correct?
A. That's ny under st andi ng
Q Oay. You don't claimto be an expert in the phenonenon
known as position bias, do you?
A. Not at that |evel of specificity.
Q Okay. None of the articles, the books, the chapters of
books that you' ve witten, deal with position bias or ball ot
order effects, correct?
A. That's correct.
Q And none of the cases that you have testified in, you have
never been offered as an expert on position bias or ball ot
order, correct?
A. That's correct.
Q Now, you say you have expertise in redistricting, but this
isn't aredirecting case either, is it?
A. That's correct.
Q And you don't claimto be an expert in psychol ogy?
A, No.
Q

Your report doesn't say you're an expert in statistics or
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statistical analysis either, does it?

A, No.

Q Yet in the expert report that you prepared here, you
critique the statistical analyses used by plaintiff's experts
to nmeasure ballot order effect, correct?

A. That's correct.

Q And you actually go ahead and do a few statistical anal yses
of your own that the plaintiff's experts didn't do, correct?
Correct.

Now, statistical nmethods, they can be conplicated, right?
That's right.

That's why we -- we call experts to tal k about then®

| suspect, yes.

You were a | awer, right?

Yes.

o » O >» O » O »F

And, in fact, it's your position that sonetines people who
are very experienced working with statistical nodels can nake
m stakes in using them correct?

A. That's right.

Q Okay. That's in -- the entire point of your expert report
here, isn't it?

A. |1 don't know about that extrenme of a statenent, but |
certainly think that there is errors being made here.

Q Okay. You agree that all statistical techniques have pros,

cons, and limtations?
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A Yes.
Q And it's inportant to have experience using a technique in
order to be able to accurately recogni ze those pros, cons, and
l[imtations. Wuld you agree with that?
A.  The nore you' ve used them the nore adept you becone at
recogni zi ng them yes.
Q Okay. And you agree that even experts with a | ot of
expertise in using a particular kind of nodel nay di sagree
about the appropriate techniques to utilize when exam ning
el ecti on data?
A Yes.
Q But it's your view, | understand fromyour report, that
some techni ques are better than others?
A. In certain circunstances, yes.
Q Oay. So let's talk about your experience using the
specific statistical nethodol ogies that you do use in your
report.

Your report discusses what's known as a regression
anal ysis, correct?
A. Correct.
Q Dr. Rodden conducted a regression analysis in this case?
A.  Yes, nmultiple regression anal yses.
Q And you critique various choices that Dr. Rodden nmade in
runni ng his regression anal yses?

A. Correct.
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Q You currently work as a senior elections analyst at a Wb
site called Real Clear Politics?

A. It's a conpany that runs a Wb site, yes.

Q You work for the Wb site, correct?

A. | work for the conpany running the Wb site, yes.

Q The bread and butter -- but your clained expertise here is
at least in part for the articles that you post on the Wb
site, correct?

A. That | author for the Wb site, yes.

Q The bread and butter of what Real Clear Politics does is
aggregate data that's otherwi se available and try to nmake sense
of it for its readers, correct?

A. W aggregate data and we aggregate stories. W also
produce original content, but | think what we' re probably nost
famous for is the averages of polls.

Q Correct. So, for exanple, when you say that, Real C ear
Politics polls together a lot of polling data in one place,
correct? That was one of the innovations of the Wb site?

A.  Yes.

Q Any analyses that are published on Real Clear Politics
they' re not subject to peer review, correct?

A. That's correct.

Q And the things you publish on Real Clear Politics, they're
directed toward the | ay audi ence?

A. Yes.
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Q You assune your audi ence does not have a consistently deep
sophi sti cat ed understandi ng of statistics?

A. So there I'Il -- I'"Il denmur a little bit. | anticipate
that sone of ny readers are going to be political scientists
and experts, but the whole point is to try to wite these
things up in a way that nost people can understand, that a | ay
audi ence can under st and.

Q Okay. |In aggregating polling data, you don't use
regressi on anal yses, do you?

A, No.

Q And one of your jobs at Real Clear Politics is to raise the
conpetitiveness of political districts, correct?

A. Correct.

Q And you've previously testified you don't do regression
nodel s for the elections ratings you do at Real Clear Politics,
correct?

A. Correct.

Q You' ve never published even one article in a peer-reviewed
publ i cati on where you ran a regressi on anal ysi s?

A.  No peer-reviewed articles.

Q And your report says you've served as an expert in about
ten cases now?

A. | think that's right.

Q Half of those are redirecting cases, right?

A I -- 1 -- 1 wll take your word for it, yes.
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Q You don't have any reason to disagree with ne?

A. | don't have a reason to disagree with you.

Q Okay. And ny math isn't great, but five of ten, that's
hal f, right?

A. Five of ten is half.

Q Thisisn't aredirecting case, is it?

A, No.

Q And in nost of the cases you have testified as an expert,

you have not engaged in any regression anal yses; is that

correct?

A. | don't knowif that's right.

Q Ckay. Wwell, why don't we tal k about them

A.  Yeah.

Q Let's turn to page 6 of Exhibit 101, paragraph 22.

Ckay. So at the beginning of paragraph 22, you say
that you served as an expert in D ckson v. Rucho, correct?
Correct.
kay. You did not testify in that case?
That's right.

A
Q
A
Q That was one of these redistricting cases?
A. Yeah. | think it was a Shaw case.

Q

The Court didn't rely on your analysis in its opinion, did

A. 1've never read the opinion

Q Oay. You can't say either way, sitting here today,
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whet her the Court relied on your opinion in that case?

A. Yeah. I'mnot trying to be difficult --
Q | understand.

A -- 1 just genuinely don't know.

Q | wunderstand, but your --

THE COURT: Please don't --
M5. FROST: | apol ogi ze, Your Honor.
THE COURT: Don't speak over one another, please.
MS. FROST: | apol ogi ze, Your Honor.
THE COURT: And slow down just a little bit, counsel
M5. FROST: | will. | have the clock running in the
back of ny mnd, but I will slowdown, | prom se
THE COURT: Thank you.
BY MS. FROST:
Q You were an attorney, correct, M. Trende?
A I'"msorry?
Q You were an attorney?
A Yes.
Q And so you would agree that anyone -- it's a natter of
public record whether or not the Court relied on your analysis
inits opinion, correct?
A Yes.
Q So the next case that you issue here is Covington -- or
that you, sorry, wite here on paragraph 22 of your report, you

say you al so authored an expert report in Covington v. North
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Carolina, correct?

A Yes.

Q Now, again, you did not testify in that case?

A, That's right.

Q And if | told you the Court did not rely on your analysis
in that opinion, would you have any reason to disagree with ne?
A. | don't believe the Court | ooked at ny regression anal yses
in that opinion.

Q So that Court did not rely on your regression analyses in

t hat opi ni on?

A. | think that's correct.

Q Okay. So let's nove down to the next paragraph where you
say -- it's paragraph 23 -- | authored two expert reports in
NAACP v. McCrory. And | believe we've already nentioned this
case. You recall that you wote two expert reports in NAACP v.
MeCrory?

A. Yeah. | think one for the PI phase and then one for the
trial.

Q And you did testify in this case, correct?

A | did.

Q At issue in that case were several restrictive voting | aws,
including a voter identification |aw, cutbacks on early voti ng,
the end of preregistration, things |like that, correct?

A. | think the voter identification |law was in a separate

trial that | didn't testify at, but the other ones you nention
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yes.
Q And the plaintiffs alleged that these | aws were i ntended to
and woul d negatively inpact the African American el ectorate in
North Carolina, correct?
A. Correct.
Q So the question in that case was specifically howor if
those | aws woul d i npact the African Anerican el ectorate,
correct?
A. | think there was -- yes.
Q Do the plaintiffs allege here that ball ot order effect has
a greater inpact on any particular racial group?
A.  No.
Q Now, you actually offered -- you offered two reports in
McCrory, but enbedded in those reports was actually two
opi ni ons, correct?
A. That's ny recollection, yes.
Q Okay. And in the testinony in that case, you tended to
refer to themas opinion one and opi nion two.

Does that sound famliar?
A It's along tine ago, but that sounds famli ar.
Q First, you did a survey of simlar |aws in other states,
correct?
A.  Yeah, that's what we were discussing earlier.
Q And that opinion did not involve a regression anal ysis?

A. It did not.
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Q It, essentially, just aggregated statutes around the United
St at es?
A Yes.

Q Your second opinion in that case was that the data did not
consistently support plaintiff's assessnent that voting woul d
decrease African Anmerican participation, correct?
A. That the voting | aws woul d not, yes.
Q Sorry. | msspoke

But you agree with that, wth that change, correct?
A Yes.
Q Now, that was the opinion that involved a regression
anal ysis, correct?
A Yes.
Q Yet after it becane clear that you were not famliar with
basic statistical concepts when you testified, you actually
deni ed you were being tendered as an expert in statistical
nmethods in that case; isn't that true?
A. | won't agree with your prem se, but | did say, which was
true, that | was not being tendered as an expert in statistics.
Q ay. You don't agree that you -- in your testinony it

becane clear you were not famliar wth basic statistical

concept s?
A, No.
Q Ckay.

MS. FROST: Your Honor, at this point, | would ask
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that we pull up inpeachnent Exhibit C
THE COURT: For what purpose?
M5. FROST: | think it's going to becone clear that
he, in fact, did testify he wasn't famliar with basic
statistical methods.
THE COURT: Well, | think the question you asked was

somewhat different. You said you don't agree that in your
testinony it becane clear you were not famliar with the basics
in statistical concepts, and he said no.

So your i npeachnent goes to what?

M5. FROST: It goes specifically to that. 1 think in
his testinmony it did -- it did becone clear he wasn't famliar
wi th basic statistical concepts.

THE COURT: And so what do you intend to elicit from
hin? Are you going to read back sonme of his testinony, is that
what you're intending to do?

M5. FROST: Yes, Your Honor.

THE COURT: All right. You may go ahead.

What exhibit is this?

M5. FROST: [It's inpeachnent Exhibit C

BY MS. FROST:
Q And we're looking at -- can you see it on the screen there?
A Yes.

Q And do you want to take a mnute just to take a quick | ook

at this?
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I"mgoing to | ook at page 80 and 81.
And tell me when you' ve had a chance to take a | ook at

it.

A.  Yeah. That's where | -- at the deposition | m sstated what
a P-- the interpretation of a P val ue.
Q Well, in fact, what you said is that you were surprised to

| earn about sonething called the proportional inverse fallacy,
correct?
Do you see that on page 80, at 15 through 17?
A Yes.
Q Okay. So it's not that you m sspoke it, it's that at the

time you were not aware of that fallacy in statistics, correct?

A. | stated -- so this was referring to nmy deposition where
M. Call was -- Attorney Ceneral Call was crossing ne. And
had stated the P value -- the interpretation of the P val ue

correctly. After a couple tries he said, but you can interpret
it this way, and | said sure. | subsequent -- | subsequently

| earned this termcalled the inverse -- or the proportional
inverse fallacy that said you can't do that.

Q Oay. And | think you testified earlier that after this
whol e back and forth -- this actually is M. Ho, | think, who
is cross exam ning you at that point -- but after -- | think
you testified that after this back and forth, you agreed -- you
actually affirmatively stated you were not being offered as an

expert on statistical nethods, correct?
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A. He asked ne if | was an expert in statistical nethods, and
| said, no, that's not what | was offered as. That's on |ine
17 of page 81.

Q Oay. Geat. W can take that down.

And when the Court issued its ruling in that case, it
found that you were only qualified to offer an opinion on the
50 state survey; is that correct?

A. | don't think it disqualified ne on the other opinion, but
it did find that | was qualified to offer it on 50 state
survey.

Q The Court did not rely on your regression analysis in that
opi ni on?

A. | don't recall that it did.

Q Okay. Let's turn back to the page 7 of your Exhibit 101
your expert report in this case.

"1l try and nove quickly through these other cases
t hat you were an expert in.

You say on paragraph 24 you authored reports in NAACP
v. Husted and Chio Denocratic Party v. Husted.

Do you see that?

A Yes.

Q You did conduct a regression analysis in NAACP v. Husted,
didn't you?

A. Correct.

Q And, now, you say in your report that this case settled
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right? Wen you wite, the forner case settled, you re talking
about NAACP v. Husted?
A. That's ny under st andi ng
Q GOkay. But you don't say in this report that before the
case settled, the district court actually ruled on a
prelimnary injunction notion, do you?
A. | was not aware of that in Husted.
Q You were not aware --
A VWait. [|I'msorry. NAACP Husted or --
Q NAACP v. Husted.
A. 1 didn't know that the district court ruled on a Pl in that
case.
Q Okay. And so you were also unaware that when the Sixth
Crcuit affirnmed that PI, it affirmed the district court's
decision not to rely on your analysis, and it stated that you
are an elections analysis for a political Wb site who has not
conducted a peer-review analysis simlar to the one at issue
her e.

This is the first tinme you' re hearing this?
A Yes.
Q You're telling ne that at no other point have you been
cross exam ned about this?

THE COURT: \When you say this, what are you referring
to?

M. FROST: About the Sixth -- both about the fact
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that the district court in the Southern District of Chio did
not rely on his analysis, and that the Sixth Grcuit found that
not relying on his analysis was justified given his | ack of
experti se.

THE WTNESS. |'m assum ng you're asking ne this
because | have been cross exam ned sonmewhere el se on this, but

| don't renenber it.

BY M5. FROST:
Q I'll put a pinin that because I'l|l have to dig through
this. I'malittle surprised to hear this.

Okay. Next you state you authored a report in the
Ohi o Denocratic Party v. Husted, correct?
A Yes.
Q And you note in your report the district court refused to
accept a part of your analysis, because, in your words, you
shoul d have done nore work to check that data behind the
application that you were using, correct?
A.  That's ny understandi ng, yes.
Q Okay. You did not conduct a regression analysis in that
case, did you?
A. | don't believe so.
Q And when the Court issued its decision in that case, it
also did not rely on any analysis that you did; is that
correct?

A. | don't believe it did.
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Q Okay. Let's look at the next paragraph. Here you have Lee
v. Virginia Board of Elections?

A. Correct.

Q And you didn't do a report or testify in that case at all
right, you were just a consulting expert?

A. Yeah. 1'mjust disclosing this to disclose all the

t esti nony, yes.

Q So no court relied on a regression analysis of yours in

t hat case?

A. That's correct.

Q So Feldman v. Arizona is next on the next paragraph. And
that's the sane case that has sonetines been referred to as DNC
v. Hobbs; is that correct?

A 1'"ll accept -- | don't know, but I'Il accept -- | have no
reason to doubt you on that.

Q Okay. That case was before Judge Rayes here in this
building; is that correct?

A. That's correct.

Q And you did not do a regression analysis in that case

ei ther?

A.  No, | did not.

Q In fact, you testified about |egislative intent, correct?
A. That's correct.

Q And you were countering the plaintiff's expert who was a

wel | -known historian; is that correct?
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A. Correct.

Q Judge Rayes didn't rely on your analysis in that case
either, did he?

A. | don't believe he did.

Q And you say in your report that part of your testinony in
t hat case was al so struck?

A.  Yeah. | was asked to do sone cal cul ations on the w tness
stand, and it was struck as an undi scl osed opi ni on.

Q kay. Let's nove on to page 8 of your expert report. You
say you authored an opinion -- a report in A Philip Randol ph
Institute v. Smth?

A Yes.

Q You didn't testify in that case, did you?

A. | did not.

Q And the Court's opinion makes no nention of your anal ysis?
A. It does not.

Q That brings us to Wiitford v. Nichol. That was anot her
redistricting case, correct?

A.  Yes.

Q And the Court there found the nethodol ogy you used
unreliable, correct?

A. |1 don't know about that.

Q Okay. But you would agree it's public record and anyone
could ook it up?

A.  \Whatever the -- whatever the verbiage of the Court is, is
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in the opinion, yes.
Q And the Court didn't rely on any regression anal ysis that
you did in that case?
A. No. | did regression analyses in the second part of the
case, but the Rucho decision put an end to that.
Q Okay. So the last case you list is one that we discussed
that actually Your Honor asked you about in your direct, but I
want to take a nmonment to tal k about, because it's the nost
recent case that you were an expert in

And that is, you served as an expert in Comon Cause
v. Rucho, correct?
A. Correct.
Q And this was the partisan redistricting case that the Court
asked you about earlier?
A Yes.
Q And in this case you testified about the efficiency gap
correct?
A. Correct.
Q The efficiency gap is not at issue in this case, is it?
A. That's right.
Q Now, in the course of your testinony in that case, do you
recall that one of the judges actually noted on the record
while you were testifying that you were not a statistician?
A. It was before | received ny degree, but yes.

Q You didn't disagree with that, did you?
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A. | certainly did not argue with the judge.

Q Wll, in fact, you testified you actually stayed as far
away as you could fromthe statistical anal yses conducted by
the plaintiff's expert in that case, correct?

A. | stayed as far away as | could fromDr. Jackman's Bayesi an
regressi ons because | hadn't done the coursework on it, because
he wote a textbook on Bayesian regressions, so | certainly
wasn't going to engage with him

Q Now you offer opinions on Bayesi an regressi ons as an expert
in this case?

|"m much nore famliar with themtoday.

You testified in that case in Cctober of 20177

Yes.

So just a little over two years ago?

Yes.

o >» O >» O >

And when the Court's opinion was issued in that case, it
didn't rely on your analysis either, did it?

A. | don't believe it did.

Q So in none of the cases that you' ve previously been an
expert in has the Court relied upon a regression analysis that
you' ve done?

A. That sounds right.

Q Okay. And if this Court were to rely on your statistical
anal yses in this case, this Court would be the very first one

to do so?
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A. Actually, | don't know that that's right, because in NAACP
versus McCrory, the Court relied on ny opinion one.

Q Wiich was a 50 state survey?

A, Yes, but | want to answer your questions correctly and
accurately.

Q Okay. Let's talk about -- nobve on fromregression

anal yses. And you go ahead in your report and utilize sone
ot her types of statistical anal yses that Dr. Rodden did not
utilize, correct?

A Yes.

Q And one of these techniques we were actually just talking
about, it's known as Bayesi an hi erarchi cal nodel ?

M5. CONE-RODDY: 1'd like to object. This was outside
the scope of his direct testinony.

MS. FROST: Your Honor, this is about his
qualifications to opine in this case. He offers opinions based
on Bayesi an hi erarchical nodel, and he just testified to that
and it's in his report.

THE COURT: So if you're going to ask hi mabout his
famliarity of the nodel, that's permtted.

M5. FROST: Correct. That's what |'m going to ask,
Your Honor.

THE COURT: Al right. Overruled. Thank you.

BY Ms. FROST:

Q So you've actually previously testified --
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THE COURT: And, again, please don't talk over ne or
anyone el se.

MS. FROST: |'msorry.

THE COURT: Thank you.

M5. FROST: [I'msorry, Your Honor. |[|'ve gotten back
in the outline and | apol ogi ze.

THE COURT: Thank you.

Go forward, please.
BY M5. FROST:
Q So you have previously testified your -- that you were not
qualified to offer a critique in Bayesian hierarchical
nodel i ng, correct?
A. | stayed away fromarguing with Dr. Jackman who wote a
t ext book about it.

Q You don't recall testifying in Common Cause v. Rucho: 'l

admt upfront, | can't offer critique of Bayesian hierarchical
nodel i ng?

A. | think that was in the context of saying | wasn't going to
argue with Dr. Jackman who was, like | said, wote a textbook
about it. | knowny limtations.

THE COURT: All right. Let's nove on fromthis area
pl ease.
BY Ms. FROST:
Q Another statistical technique that you use that Dr. Rodden

did not use is sonething you refer to as CEE, which stands for
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generalizingly estimating equations; is that correct?
A. Generalized estinmated equation
Q Ceneralized estimating equations. It didn't sound right

when | said it. | appreciate the correction

Can you identify a single case for nme in which you' ve
previously been qualified as an expert to offer testinony in
this techni que?
A, No.
Q | want to talk to you about the | ast statistical nethod you
used in your expert report in this case, and this is one that
you di scussed with the counsel for the Secretary a little bit,

spatial tenporal nodeling

A.  Yes.

Q That's a technique that you used in your report, correct?
A. Correct.

Q Now, you testified a few years ago in the case of Wi tford

v. N chol that you had never heard of a summary statistic
called Moran's |
Do you recall that?
A. That was true a few years ago, Yyes.
Q Okay. Do you now recognize this termas a basic concept in
spatial statistics?
A. In pure spatial statistic analysis, yes.
Q Okay. Since then you have never been qualified as an

expert in spatial statistics of any sort, correct?
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A. That's correct.
Q Let'stalk alittle bit nore about the spatial tenpora
nodel .

One of the concerns that you di scussed with counse
for the Secretary is that election results of neighboring
counties are correlated, correct?

A. Correct.

Q Wuld you agree that's often true of election results

bet ween nei ghboring states as wel | ?

A. Correct.

Q Election results in North and South Dakota are correl ated,
right?

A.  Right.

Q And you see this all over the country, correct?

A. That's correct.

Q And | assune you don't think Arizona is the only state
where el ection results mght be correlated in neighboring
counti es?

A. That's correct.

Q W can typically expect to find evidence of spatia
dependence in a county |level or precinct |level or state |evel
dataset for U S. elections, correct?

A. That's right.

Q And you actually attached to your report a paper by Robert

Eri kson and Lorraine Mnnite, correct?

UNI TED STATES DI STRI CT COURT
EX5-0336




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

€ase: 20463647 13RP20 dRirhérA B9 ildKtBBI06 /22, Page 843 of 824

240
A. Correct.
Q And you testified about that report on direct?
A Yes.
Q Andit's -- | think you testified you -- you attached it
because you thought it was a good exanple, correct?
A. O the debate over clustering standard errors, yes.
Q Okay. But, actually, in this case, in this particular
paper, they did not correlate election results, isn't that --
or, I"'msorry, you provided this paper that -- you're correct.

You provided this paper as an attachnent to your report because
you thought it was a good exanple of the correct way to
cal cul ate standard --

THE COURT: You're tasking our court reporter.

M5. FROST: | apol ogi ze

THE COURT: Perhaps just take a breath in between each

wor d.

M5. FROST: Ckay.

THE COURT: And | amhaving a difficult time trying to
keep up.

M5. FROST: Okay. | appreciate the feedback, Your
Honor. | will. | wll do that.

THE COURT: And | have to tell you, | have never had a
court reporter have that difficulty and annunciate it in an
open hearing. It really has to stop.

M5. FROST: Okay. | -- | appreciate it, Your Honor
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I will do better.

THE COURT: Al right.
BY Ms. FROST:
Q You provided the Erikson and M nnite paper as an attachnent
to your report because you thought it was a good exanple of the
correct way to calculate standard errors in the presence of

dependence in the data; is that correct?

A. In the presence of clustering in the assignnment --
Q Ckay.
A.  -- and treatnent, yes.

Q The Erikson Mnnite paper did not estinmate a spatia

tenporal nodel, did it?

A. No, but I don't -- | don't know how nuch that technol ogy

had even been devel oped by 2009.

Q Because the technology is very new, correct?

A. It's relatively new, yes.

Q And can you nane a single peer-reviewed article that has

used spatial -- a spatial tenporal nodel in the way that you

suggest Dr. Rodden shoul d have done in this case?

A. | can't think of anything that woul d have done it the way I

t hi nk he could have done it to account for the dependenci es.
M5. FROST: |I'mjust consolidating, Your Honor, to try

and wap it up.

BY M5. FROST

Q Oay. Solet's talk alittle bit about your critique of
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Dr. Rodden's regression analysis. Okay?
A Yes.
Q And you used each of the techniques that we' ve just
di scussed to critique Dr. Rodden, correct?
A. Correct.
Q And one of your primary critiques of Dr. Rodden's
regression analysis is that some decisions -- is some decisions
t hat he made about specific variables about voters race; is
that correct?

MS. CONE- RODDY:  Your Honor, |'m going to object
again. This was not a part of the scope of his direct
t esti nony.

M5. FROST: |'m happy to nove on.

THE COURT: Well, let me first sustain the objection

and now you can nove on

M5. FROST: Thank you, Your Honor.
BY MS. FROST:
Q You also fault Dr. Rodden for not clustering his standard
errors in regression, correct? That is sonething you tal ked
about on direct?
A Yes.
Q And you testified that sonetinmes if you don't cluster, you
see effects that aren't there; is that correct?
A. That's the -- the boiled down way of putting it, yes.

Q Okay. But the article that you relied upon in your
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testinony, doesn't it also warn that clustering can actually
conceal effects that are there?

A.  Wich article are we tal king about?

Q Let's turn to Defendant's Exhibit 104, page 2, please.

A Ckay.

Q And can we turn to the second page, please.

Let's go to the next page.

And |"'m | ooking at the top paragraph, the |ast
sentence. Do you see where it says, in general, clustering at
too aggregate a level is not innocuous and can | ead to standard
errors that are unnecessarily conservative even in | arge
sanpl es?

A.  Yes, that's correct.

Q You agree with that statenent?

A. It's absolutely correct.

Q In layman's ternms, this nmeans you need to be thoughtful
about where you cluster, correct?

A. That's right.

Q And that sonetines clustering can actually conceal an
effect when there really is one?

A. Right. So, inthis case, there is clustering by year,
certainly, but the treatnent level -- the treatnent isn't
applied at that year, so we wouldn't want to cluster our
standard errors by year or by office sought. You only want to

cluster your standard errors at the level at which the

UNI TED STATES DI STRI CT COURT
EX5-0340




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

€ase: 20463647 13RP20 dRirhérAbEBO%ildKtBBI06 /22, Page 847 of 324 ”

treatnment is applied

Q Isn't it also true that the risk that they warn about here
i s hei ghtened when you have a | ot of variables in your nodel ?
A. | don't know.

Q Okay. |Is it your viewthat having 15 clusters and 36

variables is a reasonabl e use of clustering?

A Yes.
Q I'malnost done, I'msure you'll be happy to hear.

| just want to talk very briefly about your critique
of the report -- oh, actually, you didn't testify on direct

about your critique of the report of Dr. Krosnick, correct?
A. | don't believe so.

M5. FROST: Ckay. All right. Then I am done.

Thank you, Your Honor. | apologize again

| appreciate your tine, M. Trende.

THE W TNESS: Thank you.

M5. CONE- RODDY: Very brief redirect, Your Honor.

THE COURT: While you' re comng up, let nme just follow
up on that |ast question

Wiy are 13 clusters and 36 nodel s reasonable, in your
opi ni on?

THE WTNESS: Stata runs perfectly properly when you

do that. There are no errors produced. | did it just ten
m nutes ago -- or an hour ago to check. And |I'm not sure why
it would be, because all you're doing is allowng the -- and
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I"mgoing to have to geek out for a second, |'msorry.

THE COURT: And you're going to lose ne if you do
that, so try --

THE WTNESS: | know. | know

THE COURT: -- try very hard to keep it in general
t erms.

THE WTNESS. G ven the math involved, | can't think
of why it would be an issue.

THE COURT: Thank you. All right.

You may continue. Thank you.

REDI RECT EXAM NATI ON

BY M5. CONE- RODDY:
Q M. Trende, | just wanted to ask you about the NAACP v.
McCrory case you were asked about on cross.
Yes.
When did you testify in that case?
| believe it was 2014 or 2015.
Do you renenber when your deposition was in that case?
| believe it was in those sane years, 2014 or 2015.
When did you start your applied statistics degree?

2016.

o >» 0 >» O > O P

Did your applied statistics degree include classes on
regressi on anal ysi s?
A. An entire class solely dedicated to |inear regression

anal ysis, yes.
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Q W talked a little bit about your conprehensive exans for
your applied statistics degree. Did that involve regression
anal ysi s?

A.  Regression analyses, interpretation of P values in
regression anal yses, howto read them properly. That was
enphasi zed repeatedly in ny courseworKk.

Q I just want to clarify, did you pass your conprehensive
exam nati ons?

A1 did.

MR, RODDY: | don't have any other questions, Your
Honor

THE COURT: Al right. Thank you.

And, sir, thank you for your time. And you may step
down.

THE W TNESS. Thank you, Your Honor

THE COURT: All right.

M5. KHANNA:  Your Honor, can we ask for brief rebuttal
testi nony?

THE COURT: Yes.

Al right. Sir, thank you.

M5. FRI DAY: Your Honor, we would object to the
request for rebuttal. W think rebuttal is only appropriate to
respond to unforeseen evidence. And here in our case in chief
we did not put up anything that wasn't on M. Trende's initial

expert report.
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THE COURT: And | would agree with that.

What woul d the nature of the rebuttal be?

M5. KHANNA: It would specifically rebut the testinony
that he tal ked about today on the stand.

Your Honor, it was our understanding that the parties
woul d be tal ki ng about the actual reports. It seens to ne that
t he defense has chosen to Iimt M. Trende' s testinony,
assume that is adm ssible testinony, to only portions of the
direct exam nation, and not to actually his report in general
| believe that we are entitled to question the topics he
actual ly discussed in his exam nation today, just as he was
offered to testify to the topics of the exam nation previously.

THE COURT: Well, | don't think he testified as to any
of the witnesses that -- in terns of their testinony. Is that
what | understand you to be sayi ng?

MS. KHANNA:  No.

THE COURT: Because he was not here.

M5. KHANNA: No, you're right, Your Honor. | just
want to clarify. He testified to a specific table in his
report and certain coefficients there, and | just don't believe
that he -- we have not had an opportunity to test himon that.

THE COURT: And your able counsel could have cross
exam ned hi m about that table, so unless there is sone ot her
area that you think that there is rebuttal necessary, it wasn't

al ready cover ed.
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248
And | guess the -- | don't understand the nature of
the rebuttal if you' re going to go into other areas that he
didn't go into.
MS. KHANNA:  Your Honor, and | guess all | can say is

that we had planned to kind of set up the narrative of the
testinmony in the sane way that we set up the narrative of the
reports, is that the initial reports would explain their direct
testinony, there would be a response and that there woul d be a
rebuttal as reflected in their reports. And | think that our
experts shoul d have an opportunity to -- to reflect the fact
t hat they have responded to sone of the things that -- in
witing to sone of the things that M. Trende has testified
about today, but if we're going to stand on the reports, we are
happy to do that as well, Your Honor.

THE COURT: And I will tell you that you had your
W tnesses on the stand and you coul d have gone into those areas
as well, and so I'mgoing to -- I'mgoing to sustain the
objection. Al right.

So how do you wi sh to proceed now?

M5. FRIDAY: Well, Your Honor, we have been
di scussi ng, perhaps, the logistics involved in the hearing that
i s schedul ed for next Tuesday. | don't want to speak for the
plaintiffs, sol will let M. --

THE COURT: And can you just position a mcrophone

cl oser to you. Thank you.
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M5. FRI DAY: M apol ogi es, Your Honor.

I was saying that we had been di scussi ng anongst the
parties the logistics for the hearing schedul ed on the oral
argunent next Tuesday, and | will defer to plaintiffs on that.

M5. KHANNA:  And so, Your Honor, as we discussed over
e-mail this week about scheduling the hearing next week, we're
just not sure about our capability to travel. 1'Il just
represent, I'mcomng fromSeattle, and while |I can do
everything in ny power, and | wll try to travel back to the
courthouse, there is sone things that |I'mnot sure about with
respect to nmy own schedul e and whatever is happening in the
State of Washington right now So I would just request the
Court's perm ssion to explore the opportunity to do -- to
proceed el ectronically, over video conference or over tel ephone
if that's possible.

THE COURT: That's not going to be feasible, so
whoever wants to argue can argue. You have nultiple lawers in
the room here, so you can flip a coin and figure out who is
going to be present, but presence is necessary. It's critical
to your case, obviously, and so we can't be at all places at
once, SO you just have to prioritize.

M5. KHANNA:  Thank you, Your Honor.

THE COURT: Al right. So we will proceed at nine
a.m on Tuesday.

And | think I gave you up through the noon hour. You
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can equally divide that, but with the -- with respect to
plaintiff's case, 1'll give thema little | eeway for rebuttal
and so we will then reconvene on Tuesday.

Al right. There being nothing further, thank you.

Ch, one last matter. There is going to be sone
difficulty, because as you have identified, and as |'ve
identified, | think it's not just plaintiff's exhibits, but
defendant's exhibits -- I'mgoing to have nmy courtroom deputy
exam ne themcloser -- but I'moff a page. And by necessarily
meki ng a record, | have to rely on what you have done, so
sonmeone is going to take the responsibility of reduplicating
what the admtted exhibits are and the nunber page references
so that when | amwiting this up, | amon the sane page as you
are.

And then, again, preparing that denonstrative exhibit
in an appropriate manner that is color coded in the way that it
was produced yesterday, so if you would work on that as well.

Al right.

(Proceedi ngs concluded at 11:54 a.m)

* * *
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