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The State will not respond to all of the plaintiffs’ many arguments for and
against en banc review. But the plaintiffs make one argument that deserves a re-
sponse. In particular, they claim that, although the circuits are split concerning the
First Amendment’s application to subject-matter limsts on the initiative process, no
court has held that the First Amendment is inapplicable to laws governing the me-
chanics of the initiative process. See, e.g., Thompson Resp., Doc.48-1 at 6; OSFE
& OFRW Combined Resp., Doc. 49 at 2-3. That is incorrect. In Initiative & Refer-
endum Institute v. Walker, 450 F.3d 1082 (10th Cir. 2006) (e# banc), the Tenth Cir-
cuit held that a provision of the Utah Constitution “imposing a supermajority re-
quirement for enactment of initiatives on specific topics” —in other words, a provi-
sion regulating the mechanics of the initiative process—did “not implicate the
freedom of speech.” Id. at 1085.

In any event, there is no relevant distinction between laws imposing subject-
matter restrictions on the initiative process and laws (like the laws at issue here)
imposing other, content-neutral eligibility requirements for ballot access. A/l of
these laws dictate the mechanics of legislating by initiative. Thus, even if the
Tenth Circuit had addressed only a subject-matter limitation, its reasoning would

apply with full force here.
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