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INTRODUCTION  

 Donald J. Trump for President, Inc.’s (the “Campaign”) “emergency” petition 

to this Court is yet another volley in an apparently bottomless effort to disenfranchise 

registered Pennsylvania voters. The Commonwealth Court, following this Court’s 

decision in the consolidated appeals from Philadelphia and Allegheny Counties, 

already rejected the Campaign’s effort to invalidate 1,995 ballots that were timely 

cast by registered Bucks County voters and that had not a hint of fraud or 

impropriety. Nine days later, the Campaign filed its Petition, again seeking to void 

the same ballots, this time by shifting to a theory—equal protection—that the 

Commonwealth Court already held was waived because the Campaign never raised 

it in the Court of Common Pleas.  

 The Campaign’s request is not only waived; it’s also moot. And the Campaign 

lacks standing to bring this claim to this Court. The votes have been counted and 

certified—in Bucks County and statewide. President-elect Biden won Pennsylvania 

by more than 80,000 votes. The Campaign would have this Court ‘un-count’ 1,995 

Bucks County votes, but even if those 1,995 voters were retroactively 

disenfranchised—and even if every one of those voters had voted for the President-

elect—it would not help the Campaign because it would not change the outcome of 

the presidential election.  
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 For all these reasons, this Court should deny the Petition. To be clear: the 

court’s decision below resolved this elections dispute, and the number of ballots at 

issue makes clear that, even prior to that resolution, it was not the type of contest or 

challenge that could bring into doubt the winner of the presidential election or the 

slate of electors who will represent Pennsylvania at the Electoral College. Still, the 

Campaign’s decision to wait nearly a week and a half to file this “emergency” 

petition appears to be an attempt to set up a later argument that Pennsylvania did not 

meet the “safe harbor” that assures the counting of Pennsylvania’s electoral votes 

because this appeal was still pending as of the December 8 deadline set by 3 U.S.C. 

§ 5. Though the argument will be incorrect as a matter of law, fidelity to federal and 

state election law has not been a hallmark of the Campaign’s 2020 legal strategy. 

When it was faced with a similar effort in 2016 by Jill Stein, however, the Campaign 

successfully sought cessation of state post-election proceedings before the safe 

harbor date.1 The same result should follow here. This Court should accordingly 

deny the petition straightaway in order to avoid setting the stage for yet another 

meritless and cynical attack on the results of Pennsylvania’s presidential election. 

STATEMENT OF QUESTIONS INVOLVED  

1. Whether this Court should grant the Campaign’s emergency petition 
for allowance of appeal where the Campaign’s basis for appeal was held 

                                           
1 See Brief of Donald J. Trump for President, Inc. in Opposition to Plaintiffs’ Motion 
for Preliminary Injunction, Stein v. Cortes, No. 16-CV-06287, ECF No. 38-1 at 4-5 
(E.D. Pa. Dec. 8, 2016); Stein v. Cortes, 223 F. Supp. 3d 423 (E.D. Pa. 2016).       
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to be waived by the Commonwealth Court, where the Campaign’s 
claim is moot, and where the Campaign lacks standing because it has 
not identified a justiciable injury. 
 
Suggested Answer: No. 
 

STATEMENT OF THE CASE2  

I. The Board’s decision.  

On November 7, 2020, pursuant to 25 P.S. § 3146.8(g), the Bucks County 

Board of Elections (the “Board”) held a canvass meeting in the presence of 

authorized representatives from both the Republican and Democratic parties to 

consider whether declarations on the outer envelopes of certain ballots were 

“sufficient.” See Ex. A, Commonwealth Court Opinion (“CCO”) at 2. The Campaign 

subsequently filed a petition for review with the Bucks County Court of Common 

Pleas, challenging ballots accepted by the Board in the categories below. In each 

category, the issue identified is the only alleged irregularity.  

 Category 1: 1,196 ballots with no date or a partial date handwritten on 

the outer envelope;  

 Category 2: 644 ballots with no handwritten name or address on the 

outer envelope;  

                                           
2 Because this Court recently reviewed the statutory framework and administrative 
guidance relevant to county review of mail-in and absentee ballots, that background 
is not repeated here. See In re Canvass of Absentee & Mail-in Ballots of Nov. 3, 2020 
Gen. Election, No. 29 WAP 2020, 2020 WL 6875017 (Pa. Nov. 23, 2020). 
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 Category 3: 86 ballots with a partial handwritten address on the outer 

envelope;  

 Category 5: 69 ballots with “unsealed” privacy envelopes. 

Ex. A, CCO at 2-3.3  

 The Campaign’s petition for review nowhere mentions equal protection and 

does not contend that the Board’s decision violated equal protection.   

II. What is not at issue in this case.  

The Campaign admitted and stipulated to the following facts: 

A. No fraud, misconduct, impropriety, or undue influence.  

There is no allegation or evidence of any fraud, misconduct, impropriety, or 

undue influence in connection with the challenged ballots. Ex. B, Stipulated Facts 

¶¶ 27–30.  

B. No ineligible voters, deceased voters, or impersonations.  

There is no allegation or evidence that any elector was ineligible to vote. Id. 

¶ 33. There is no allegation or evidence that any of the challenged ballots were cast 

by, or on behalf of, a deceased person or by someone other than the elector whose 

signature is on the outer envelope. Id. ¶¶ 34–35.  

                                           
3 Although the Campaign initially challenged ballots in two other categories 
(identified as Category 4 and Category 6 in the stipulated facts), the Campaign orally 
withdrew their challenges to those categories at the hearing before the Court of 
Common Pleas. Ex. A, CCO at 3. 
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C. No missing signatures or naked ballots.  

There is no allegation or evidence that the Board counted any ballots without 

signatures on the outer envelope or counted “naked ballots” (ballots that did not 

arrive in a secrecy envelope). Id. ¶¶ 31–32.  

When the challenged ballots were received by the Board, each was inside a 

privacy envelope, and the privacy envelope was inside a sealed outer envelope with 

a voter’s declaration signed by the elector. Id. ¶ 45. With respect to Category 5 (the 

69 ballots in “unsealed” privacy envelopes), the Campaign agrees that the Board was 

unable to determine whether the privacy envelopes were initially sealed by the 

elector but later became unsealed. Id. ¶ 46.  

D. No challenge to electors’ applications for absentee or mail-in ballots.  

 
The Campaign did not challenge the electors’ applications for the absentee or 

mail-in ballots on or before the Friday before the November 3rd election. Id. ¶ 36.  

E. The ballots were timely cast and received.  

No mail-in or absentee ballots were mailed to electors before October 7, 2020 

and each of the challenged ballots was timely received by the Board before 8:00 p.m. 

on Election Day, November 3, 2020. Id. ¶¶ 37–38. Consequently, each of the 

challenged ballots was completed, and the outer envelope signed, between October 

7 and November 3, 2020.  



 

6 
 

F. No notice has been provided to the electors whose ballots are being 
challenged.  

The Campaign never notified the electors whose ballots are at issue that it is 

seeking to have their votes invalidated and not counted. Id. ¶ 47.  

III. The Court of Common Pleas decision.  

On November 17, 2020, the parties participated in an evidentiary hearing 

before the Court of Common Pleas. Not once during that hearing did the Campaign 

even mention equal protection or disparate treatment, let alone raise such a claim. 

On November 19, 2020, the Court of Common Pleas denied the petition in 

full. In its written decision, the court noted that the Campaign did not allege fraud, 

misconduct, impropriety, or undue influence as to the challenged ballots, and that all 

of the challenged ballots were timely received. Ex. C, Court of Common Pleas Order 

(“CCPO”) at 9. As to the first category of ballots (the 1,196 ballots with no date or 

with a partial date handwritten on the outer envelope), the court found that ballots 

with partial dates complied with statutory requirements and that the Campaign had 

waived its right to challenge the undated ballots. Id. at 15–16. The court also found 

that the second and third categories of ballots (644 ballots with no handwritten name 

or address on the outer envelope and 86 ballots with a partial handwritten address 

on the outer envelope) should be counted because they involved “ministerial, 

technical errors,” not “error[s] of law.” Id. at 19. The court reasoned that a 

handwritten name and address were “not necessary to prevent fraud,” and that 
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counting the ballots would not undermine any other significant interest. Id. Finally, 

the court found that the fifth category of ballots (69 ballots with “unsealed” privacy 

envelopes) should be counted because no evidence showed that they “had not been 

sealed by the elector prior to” canvassing, and it was possible that the seal had failed 

through no fault of the voter. Id. at 20. 

IV. This Court’s November 23 Opinion. 

 While the Court of Common Pleas’ Order was pending on appeal at the 

Commonwealth Court, this Court issued an opinion on November 23 that effectively 

affirmed the Board’s decision to accept nearly all the ballots at issue. In re Canvass 

of Absentee & Mail-in Ballots of Nov. 3, 2020 Gen. Election, 2020 WL 6875017. 

Resolving consolidated appeals arising out of decisions by the boards of elections in 

Philadelphia and Allegheny Counties to accept many of the same categories of 

ballots contested here, the Opinion Announcing the Judgment of the Court (“OAJC”) 

explained, “the Election Code does not require boards of elections to disqualify mail-

in or absentee ballots submitted by qualified electors who signed the declaration on 

their ballot’s outer envelope but did not handwrite their name, their address, and/or 

date, where no fraud or irregularity has been alleged.” 2020 WL 6875017, at *1.4 

                                           
4 This Court unanimously agreed that the Election Code does not prohibit counting 
ballots in envelopes without a handwritten name or address. As for envelopes 
missing a date, this Court was divided. In his concurring opinion, Justice Wecht 
agreed with the outcome but opined that in future elections, election officials should 
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The OAJC expressly recognized that the Bucks County Court of Common Pleas 

“appropriately applied this Court’s precedent” when it “affirmed the counting of the 

ballots even though the declarations had not been filled out in full.” Id. at *15, n.6.  

V. The Commonwealth Court’s Opinion. 

 On November 25, the Commonwealth Court affirmed the Court of Common 

Pleas. The court explained that it was “bound by the Supreme Court’s decision, and 

applying that decision, there was no error in common pleas rejecting Appellant’s 

challenges to Categories 1 through 3.” Ex. A, CCO at 6 (footnote quoting the 

Supreme Court’s approval of the Bucks County common pleas decision omitted). 

The court further determined that the category of ballots in unsealed secrecy 

envelopes, which was not before this Court in the consolidated appeals from 

Philadelphia and Allegheny Counties, also should not be invalidated. Id. at 14. The 

court explained that while the Election Code requires secrecy envelopes to be sealed, 

this interpretation should be applied only prospectively. Id. The court noted the 

“tremendous challenges presented by the massive expansion of mail-in voting, and 

the lack of precedential rulings on the requirement of a ‘securely sealed’ secrecy 

envelope”; the parties’ stipulation that the “instructions on the outer envelope for the 

elector stated only that the ballot should be placed in the secrecy envelope and did 

                                           
disqualify ballots where the declaration is missing a date, but that this rule should 
not apply retroactively to the 2020 election. 2020 WL 6875017, at *24 (Wecht, J., 
concurring and dissenting). 
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not specify that the envelope needed to be securely sealed or the consequences of 

failing to strictly adhere to that requirement”; the fact that, “in this case, it cannot be 

established that the electors did not seal the secrecy envelope”; and, “[i]mportantly 

. . . there are absolutely no allegations of any fraud, impropriety, misconduct, or 

undue influence, that anyone voted who was not eligible to vote, or that the secrecy 

of the ballots cast was jeopardized.” Id. (emphasis original). 

 The court expressly declined to adjudicate for the first time on appeal the 

Campaign’s perfunctory reference to “equal protection”: 

To the extent Appellant seeks to “incorporate” Equal Protection 
arguments into this case that were raised in other cases, Appellant did 
not raise such claims before common pleas and, therefore, the 
Court will not consider them. Pennsylvania Rule of Appellate 
Procedure 302(a), Pa. R.A.P. 302(a) (“Issues not raised in the trial court 
are waived and cannot be raised for the first time on appeal.”). 

 
Id. at 6, n.7 (emphasis added). 

VI. Pennsylvania Certifies Election Results. 

 Meanwhile, every Pennsylvania county, including Bucks County, certified 

election results by November 23, and the following day, Secretary Boockvar 

certified the results of the Commonwealth’s presidential election.5 Shortly 

thereafter, Governor Tom Wolf signed the Certificate of Ascertainment for the slate 

                                           
5 Press Release, Department of State Certifies Presidential Election Results, Pa. 
Pressroom (Nov. 24, 2020), https://www.media.pa.gov/pages/State-
details.aspx?newsid=435. 
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of electors for Joseph R. Biden as president and Kamala D. Harris as vice president 

of the United States, and the certificate was submitted to the Archivist of the United 

States. The Certificate of Ascertainment reflected an 80,555-vote final margin of 

victory for President-elect Biden.6  

VII. The Campaign’s appeal. 

On December 4, 2020—nine days after the Commonwealth Court issued its 

decision and ten days after Pennsylvania certified its statewide vote tally—the 

Campaign filed its “emergency” petition for allowance of appeal from the 

Commonwealth Court’s decision, arguing that the Board’s acceptance of the 

challenged ballots violated the constitutional right to equal protection of the laws.7  

ARGUMENT 

I. The Campaign has waived its basis for appeal.  

 The Petition should be denied at the outset because the Commonwealth Court 

already held that the Campaign waived the sole ground for appeal it raises with this 

Court. Remarkably, the Campaign does not acknowledge that holding to this 

Court—nowhere in its 25-page petition is there any mention that the Commonwealth 

Court already ruled against the Campaign.  

                                           
6 Id. 
7 The Campaign’s Petition never identifies why it is an “emergency” and does not 
request expedited hearing. In any event, the DNC urges the Court to deny the petition 
apace given the imminent statutory safe harbor deadline.  
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 The sole issue stated in the Campaign’s petition is an alleged equal protection 

violation, but as the Commonwealth Court expressly recognized, the Campaign has 

waived this claim. The Campaign claims that “neither the trial court nor the 

Commonwealth Court addressed or resolved this [equal protection] issue.” Pet. at 

21. The Campaign is half right: the trial court did not address the issue because the 

Campaign never raised it. But while the Commonwealth Court did not “resolve[]” 

the issue on the merits, it “addressed” it by rejecting the Campaign’s attempt in its 

appellate brief to “incorporate” equal protection arguments made in a separate 

appeal out of Allegheny County, holding that the new line of argument came entirely 

too late:  

To the extent Appellant seeks to “incorporate” Equal Protection 
arguments into this case that were raised in other cases, Appellant did 
not raise such claims before common pleas and, therefore, the Court 
will not consider them. Pennsylvania Rule of Appellate Procedure 
302(a), Pa. R.A.P. 302(a) (“Issues not raised in the trial court are 
waived and cannot be raised for the first time on appeal.”). 
 

Ex. A, CCO at 6, n.7.  

 The Campaign does not even attempt to argue that the Commonwealth Court 

got it wrong. Nor could it, because the Commonwealth Court was right—the 

Campaign made no mention of the issue prior to its appellate brief. Nothing in the 

Campaign’s petition in the Court of Common Pleas mentioned equal protection, and 

the 197-page transcript of the merits hearing reveals that the Campaign’s counsel 
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did not once mention “equal protection,” “disparate treatment,” or anything remotely 

related to the argument now being pressed in this Court.  

 Rule 302(a) of the Pennsylvania Rules of Appellate Procedure is mandatory: 

“Issues not raised in the trial court are waived and cannot be raised for the first time 

on appeal.” Pa.R.A.P. 302(a) (emphasis added). This Court treats it is as such, 

enforcing its command even in capital cases, see, e.g, Commonwealth v. Powell, 598 

Pa. 224, 245 (2008), and reversing grants of appeal when it discovers that an issue 

accepted for review has been waived, see, e.g., Commonwealth v. Brown, 645 Pa. 

160, 162 (2018). Indeed, this case illustrates the wisdom behind requiring claims to 

first be aired in the trial court so that, among other things, parties can develop the 

factual record necessary to adjudicate its merits. The Campaign now alleges that 

voters across the state have been treated differently because “[w]hen Bucks County 

voted to accept ballots with missing or partial dates, or missing or partial names or 

addresses, or unsealed privacy envelopes, it applied a standard different than that 

applied in Pennsylvania’s other counties.” Pet. at 19. The Campaign repeats this 

assertion—that things were different in Bucks County—numerous times throughout 

its brief. But it never once identifies any evidence that any other counties did 

anything differently. And there was no such evidence presented at any point in this 

case. Indeed, there was no discovery or factfinding on this issue, and the extensive 

stipulated facts negotiated among counsel make no mention of it. Moreover, the 
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parallel litigation in Philadelphia and Allegheny Counties reveal that other counties 

followed the same interpretation of the Election Code as Bucks County for 

determining the sufficiency of a voter’s completion of the declaration on the outer 

envelope. Nevertheless, the Campaign would have this Court find an equal 

protection violation, and order the disenfranchisement of nearly 2,000 Bucks County 

voters, without a single pled allegation, much less a shred of evidence of disparate 

treatment. 

 This case presents no reason for exception to waiver, and the Campaign does 

not even try to muster one. As the Commonwealth Court held, any equal protection 

argument is foreclosed, and the Campaign’s appeal should be dismissed for that 

reason alone. 

II. This case is moot. 

Even if this Court were inclined to overlook the Campaign’s clear waiver, the 

Petition should still be denied because the case is moot. For a case to be justiciable, 

an actual controversy must exist at all stages of the case, including on appeal. See In 

re Gross, 476 Pa. 203, 209 (1978) (noting that “a legal question can become moot 

on appeal as a result of an intervening change in the facts of the case”). And “[i]t is 

well settled that [the] Court will not decide moot questions.” Rogers v. Lewis, 540 

Pa. 299, 302 (1995) (lawsuit relating to a mayor’s right to occupy his office mooted 

when the mayor’s term expired).  
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The sole issue the Campaign raises in the Petition is plainly moot. The 

Campaign asks the Court to order the ‘un-counting’ of 1,995 absentee and mail-in 

ballots that were cast in Bucks County during the 2020 general election. See Pet. at 

29 (asking the Court to direct that the 1,995 ballots at issue “not be counted as void”). 

But the general election has been over for weeks. Bucks County certified its vote 

tally on November 23, in accordance with Pennsylvania law. All other Pennsylvania 

counties likewise certified their results by the statutory deadline. Secretary Boockvar 

certified statewide results on November 24, and Governor Wolf then signed the 

Certificate of Ascertainment and submitted it to the Archivist of the United States. 

There is no longer any controversy to resolve because the votes have been counted, 

and the count has been certified. See, e.g., Wood v. Raffensperger, 20-14418, 2020 

WL 7094866, *6 (11th Cir. Dec. 5, 2020) (“We cannot turn back the clock and create 

a world in which the 2020 election results are not certified.” (cleaned up)). Thus, the 

Court should deny the Petition because the issues it raises are moot. 

The Petition does not fall within any exception to the mootness doctrine. For 

example, it does not raise issues that are “capable of repetition but likely to evade 

review,” which can sometimes arise in the post-election context. Cf. In re 

Canvassing Observation, No. 30 EAP 2020, 2020 WL 6737895, at *5 n.7 (Pa. Nov. 

17, 2020). As the Campaign acknowledges, both the Commonwealth Court and this 

Court have granted prospective relief this election cycle on issues related to the 
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treatment by county boards of mail and absentee ballot envelopes. See In Re: 

Canvass of Absentee and Mail-In Ballots, et al., J-118A-2020, J-118B-2020, J-118c-

2020, J-118D-2020, J-119E-2020 and J-118F-2020 (Pa. Nov. 23, 2020); In re: 

Canvass of Absentee and Mail-In Ballots of Nov. 3, 2020 Gen. Election, No. 1191 

C.D. 2020 (Commw. Ct. Nov. 23, 2020) (Br. at 1, 5-6). Appropriate plaintiffs remain 

free to raise future pre-election challenges to state and county election procedures 

before the next election. This is not the sort of dispute where an issue, if properly 

and timely raised, would be capable of repetition while evading review. See Wood, 

2020 WL 7094866, at *7 (courts do not apply mootness exception “if there is some 

alternative vehicle through which a particular policy may effectively be subject to 

complete review” (quotation and internal quotation mark omitted)).  

Nor does the Campaign raise an issue of great public importance (or one that 

would fall within any other possible exception to the mootness doctrine). Instead, 

the Campaign raises a discrete—and ultimately meritless—challenge to 1,995 

ballots that, even if invalidated, would have no effect on the outcome of the election. 

President-elect Biden won Pennsylvania by more than 80,000 votes, more than 40 

times the number of ballots the Campaign now challenges. And the Campaign 

inexplicably waited ten days to bring this Petition, even though it knew the federal 

safe harbor deadline (December 8) and Electoral College vote (December 14) were 

fast approaching, a delay that further undercuts any argument on public importance.  
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III. The Campaign lacks standing. 

 The Campaign has failed—again—to raise an equal protection claim that it 

has standing to pursue. To establish standing, a plaintiff must have an interest in the 

litigation that is “substantial,” “direct,” and “immediate.” Wm. Penn Parking 

Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 191 (1975). For an interest to be 

“substantial,” “there must be some discernible adverse effect to some interest other 

than the abstract interest of all citizens.” Id., 464 Pa. at 195, 346. That is, “it is not 

sufficient for the person claiming to be ‘aggrieved’ to assert the common interest of 

all citizens in procuring obedience to the law.” Id., 464 Pa. at 192. These 

requirements—that a litigant’s interest be substantial, immediate, and direct—mirror 

the federal requirements to maintain standing under Article III. Indeed, “in 

determining issues of standing, [Pennsylvania courts] ha[ve] looked to the federal 

courts’ interpretation of Article III of the United States Constitution.” Hous. Auth. 

of Cnty. of Chester v. Pa. State Civil Serv. Comm’n, 556 Pa. 621, 629-30 (1999) 

(recognizing “the federal courts may entertain suits only where a plaintiff alleges a 

particularized, concrete injury to himself which is causally traceable to the 

complained-of action by the defendant and which may be redressed by the judicial 

relief requested.”). Id. 
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A. The Campaign has not suffered a redressable injury. 

 The Campaign lacks standing to maintain this action because its new equal 

protection argument fails to allege any injury at all, let alone one that is redressable 

by this Court. As the Third Circuit recently explained, to show a cognizable injury, 

the Campaign must show “that a greater proportion of [defective] ballots” were cast 

for President-elect Biden. Bognet v. Sec’y Commonwealth of Pa., No. 20-3214, 2020 

WL 6686120, at *8 (3d Cir. Nov. 13, 2020). And to establish redressability, the 

Campaign would have to show that the votes at issue here were cast in “sufficient 

. . . number[s] to change the outcome of the election to [Trump’s] detriment.” Id.  

 The Campaign can clear neither hurdle. The Campaign does not even suggest 

that invalidating the ballots at issue here would net President Trump a single vote. 

And even if it somehow turned out that every one of the 1,995 contested ballots had 

been cast for President-elect Biden, invalidating those ballots would do nothing to 

alter an election that he won by 80,555 votes. See Sibley v. Alexander, 916 F. Supp. 

2d 58, 62 (D.D.C. 2013) (“even if the Court granted the requested relief, Sibley 

would still fail to satisfy the redressibility element [of standing] because enjoining 

defendants from casting the . . . votes would not change the outcome of the election”) 

(quoted in Bognet, 2020 WL 6686120, at *8).  

Further, if the Campaign were concerned by county-by-county variations for 

accepting absentee and mail-in ballots across the Commonwealth, suing only one of 
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Pennsylvania’s 67 county boards of elections could not possibly remedy that 

variation unless Bucks County were the only county to accept these categories of 

disputed ballots. But the only indication before this Court suggests the opposite: at 

least three counties—Bucks, Allegheny, and Philadelphia—accepted ballots 

contained in outer envelopes that lacked a handwritten name, date, or address, and 

there is no evidence that any county took a different approach. Even if such evidence 

were a part of this record, the Campaign could redress the “injury” of differential 

treatment only by joining every county board that tallied votes against the 

Campaign’s wishes, or by suing a statewide officer with authority over the boards’ 

decision-making. The Campaign did neither, and so this solitary action is incapable 

of eliminating alleged statewide discrepancies in how counties may have interpreted 

the Election Code’s requirements for the ballots at issue. Absent a redressable injury, 

there is no standing.  

B. The Campaign cannot assert an injury on behalf of others. 

 Rather than anywhere asserting any injury the Campaign suffered itself, the 

Petition’s only suggestion of mistreatment is that “[v]oters in Bucks County whose 

non-conforming ballots the Bucks County Board of Elections has decided to count 

are being afforded greater voting strength than similarly-situated voters in counties 

which have decided” not to count ballots enclosed in an unsealed secrecy envelope 

or in an outer envelope where the declaration is missing a handwritten name, date, 
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or address. Pet. at 22. It thus appears the Campaign seeks to adopt as its own an 

injury allegedly suffered by voters outside of Bucks County whose ballots were not 

counted (and, according to the Campaign, should not have been counted). But no 

theory of standing permits this.   

 It is entirely unclear (because this claim has never before been raised in this 

litigation) which, if any, doctrine of candidate- or third-party standing the Campaign 

intends to assert. The most likely argument may be “associational standing,” which 

allows an entity to bring suit on behalf of members upon a showing that, among 

other requirements, “its members would otherwise have standing to sue in their own 

right,” and “the interests it seeks to protect are germane to the organization’s 

purpose.” Hunt v. Wash. State Apple Advert. Comm’n, 432 U.S. 333, 343 (1997). 

The Campaign cannot satisfy either prong. 

1. The Campaign does not have members who have standing to 
bring this claim in their own right. 

  First, individuals outside Bucks County whose ballots were discarded would 

not have standing to sue the Bucks County Board of Elections to discard the ballots 

challenged in Bucks County, as the Campaign seeks. If these non-Bucks County 

voters’ ballots were lawfully discarded—as the Campaign believes—then they 

suffered no injury at all; and if their votes were unlawfully discarded, then the Bucks 

County Board neither caused nor could possibly redress that injury. See Donald J. 

Trump for President, Inc. v. Boockvar, No. 4:20-CV-02078, 2020 WL 6821992, at 
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*6 (M.D. Pa. Nov. 21, 2020) (rejecting standing based on the cancellation of votes 

because “[n]one of Defendant Counties received, reviewed, or discarded Individual 

Plaintiffs’ ballots. Even assuming that Defendant Counties unconstitutionally 

allowed other voters to cure their ballots, that alone cannot confer standing on 

Plaintiffs who seek to challenge the denial of their votes.”), aff’d sub nom. Donald 

J. Trump for President, Inc. v. Pennsylvania, No. 20-3371, 2020 WL 7012522 (3d 

Cir. Nov. 27, 2020). 

 The Campaign claims that “every illegal vote that is counted in an election 

undermines democracy and disenfranchises an American citizen who cast a legal 

vote [sic].” Pet. at 17. It is unclear if this is just distracting rhetoric or an attempt at 

identifying a justiciable injury, but if the latter, it fails. An abstract interest in 

“democracy” is a non-justiciable “generalized grievance” that is common to all 

members of the public. See Lujan v. Defenders of Wildlife, 504 U.S. 555, 575 (1992). 

And as the Third Circuit recently explained, an illegal vote “has a mathematical 

impact on the final tally and thus on the proportional effect of every vote, but no 

single voter is specifically disadvantaged.” Bognet, 2020 WL 6686120, at *12. Even 

if we assume that 1,995 Bucks County voters somehow received an undeserved 

benefit by having their votes counted, any resulting harm is “is shared in 

substantially equal measure by a large class of citizens, [and therefore] is not a 
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particularized injury” necessary to support standing. Wood, 2020 WL 7094866, at 

*5.  

2. The Campaign’s “purpose” is re-election, not defending 
voters’ alleged rights to equal protection.  

 Second, any constitutional interests of individual voters to have their votes 

treated equally with other votes cast across the state are not germane to the 

Campaign’s “purpose.” Hunt, 432 U.S. at 343. As courts consistently have held, the 

Campaign “represents only Donald J. Trump and his ‘electoral and political goals’ 

of reelection.” Boockvar, 2020 WL 6821992, at *8, quoting Donald J. Trump for 

President, Inc. v. Cegavske, No. 220CV1445JCMVCF, 2020 WL 5626974, at *4 (D. 

Nev. Sept. 18, 2020) (noting “[b]y statutory definition, a federal election candidate’s 

‘principal campaign committee’ is simply a reserve of funds set aside for that 

campaign. See 52 U.S.C. § 30102”). As a result, “while the Trump Campaign might 

achieve its purposes through its member voters, the ‘constitutional interests of those 

voters are wholly distinct’ from that of the Trump Campaign.” Boockvar, 2020 WL 

6821992, at *8 (quoting Cegavske, 2020 WL 5626974, at *4).  

 Simply put, the Campaign cannot assert associational standing on this claim. 

Nor can it succeed on other theories that are far afield: it does not have “competitive 

standing,” because this case does not seek “to challenge the inclusion of an allegedly 

ineligible rival on the ballot,” id. (collecting cases); or “prudential standing,” 

because there is no “‘hindrance’ to the [voters’] ability to protect [their] own 
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interests,” Bognet, 2020 WL 6686120, *7, quoting Kowalski v. Tesmer, 543 U.S. 

125, 130 (2004); or any other doctrine of third-party standing the Campaign may 

have asserted had this claim been raised and briefed in the Court of Common Pleas.8  

CONCLUSION 

For all of these reasons, the Campaign’s emergency motion for allowance of 

appeal should be denied. 

                                           
8 Other recent cases where the Campaign’s equal protection claims were dismissed 
for lack of standing include Donald J. Trump for President, Inc. v. Pennsylvania, 
No. 20-3371, 2020 WL 7012522 (3d Cir. Nov. 27, 2020); Donald J. Trump for 
President, Inc. v. Boockvar, No. 2:20-CV-966, 2020 WL 5997680 (W.D. Pa. Oct. 
10, 2020); and Cegavske, No. 2020 WL 5626974, at *2. 
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 
 

 

In Re:  Canvass of Absentee       : 
and/or Mail-in Ballots of        :  
November 3, 2020 General Election      : 
           : 
   v.        :     No. 1191 C.D. 2020 
           :     Submitted: November 23, 2020 
Appeal of:  Donald J. Trump for       : 
President, Inc.         : 
    
 
 
 
BEFORE: HONORABLE RENÉE COHN JUBELIRER, Judge 

  
 

OPINION NOT REPORTED 

 

 

MEMORANDUM OPINION BY 

JUDGE COHN JUBELIRER   FILED: November 25, 2020 

 

 Donald J. Trump for President, Inc. (Appellant) appeals from the Order of the 

Court of Common Pleas of Bucks County (common pleas) that overruled the 

Appellant’s objections to certain absentee and/or mail-in ballots, denied Appellant’s 

requested relief, and dismissed Appellant’s appeal from the Bucks County Board of 

Elections’ (Board) determination that the challenged ballots were valid and could be 

counted in the General Election of November 3, 2020 (Election).1  Appellant argues 

the Board violated the Election Code2 (Code) when it did not reject and, over 

objection, accepted 2,177 ballots on the basis that they did not comply, in some way, 

with Sections 3146.6 or 3150.16 of the Code, 25 P.S. §§ 3146.6 (absentee electors), 

                                                 
1 Others challenged the Board’s decision to common pleas, but only Appellant has filed a 

notice of appeal from the common pleas’ Order.  
2 Act of June 3, 1937, P.L. 1333, as amended, 25 P.S. §§ 2601-3591. 
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3150.16 (mail-in electors).  Appellant has since withdrawn some of the challenges, 

and of the remaining challenges, all but 69 ballots are resolved by a recent decision 

of the Supreme Court; common pleas’ Order with regard to those ballots is, 

therefore, affirmed for that reason.  The remaining 69 ballots were received with 

secrecy envelopes that were “unsealed.”  The statute unambiguously requires that 

secrecy envelopes shall be “securely seal[ed],” 25 P.S. §§ 3146.6(a), 3150.16(a), and 

that the board of elections shall “break the seals” on these envelopes before counting 

the ballots.  Section 3146.8(g)(4)(iii) of the Code, 25 P.S. § 3146.8(g)(iii).3  

Therefore, in future elections, the sealing requirement should be treated as 

mandatory and if unsealed secrecy envelopes are received, this will invalidate the 

ballots contained therein.  However, because of the facts and circumstances in this 

case, this interpretation will be applied prospectively.  Common pleas’ Order is, 

therefore, affirmed with regard to those 69 ballots. 

The parties filed a joint stipulation of facts with common pleas setting forth 

the following facts relevant to the Court’s resolution of this appeal.  On November 

3, 2020, the Board met to pre-canvass absentee and mail-in ballots as set forth in 

Section 3146.8(g) of the Code.  (Stip. ¶ 17.)  During the course of the Board’s 

canvass meeting on November 7, 2020, and with Authorized Representatives present 

and given an opportunity to provide argument, the Board considered whether certain 

voter declarations on the outer envelope were “sufficient” to meet the requirements 

of Section 3146.8(g).  (Id. ¶ 18.)  The Board separated the ballots into 10 different 

categories, and accepted some of the categories for canvassing and rejected others.  

(Id. ¶ 19.)  Of the categories accepted for canvassing, Appellant challenged six to 

common pleas.  Those six categories were: 

                                                 
3 This section was added by Section 11 of the Act of March 6, 1951, P.L. 3. 
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- Category 1:  1,196 ballots whose outer envelopes did not contain a 
handwritten date or contained only a partial handwritten date. 
 

- Category 2:  644 ballots whose outer envelopes did not include a 
handwritten name or address. 
 

- Category 3:  86 ballots whose outer envelopes contained a partial written 
address. 

 
- Category 4:  246 ballots whose outer envelopes contained mismatched 

addresses. 
 

- Category 5:  69 ballots with “unsealed” secrecy envelopes. 

 
- Category 6:  7 ballots whose secrecy envelopes had markings that did not 

identify the elector’s identity, political affiliation, or candidate preference. 

(Id. ¶ 24.)  During the hearing before common pleas, Appellant withdrew its 

challenges to Categories 4 and 6, (Hr’g Tr. at 114-15; common pleas’ op. at 6; 

common pleas’ November 23, 2020 Order Clarifying the Record.)  Therefore, these 

challenges will not be discussed further.   

 The parties stipulated that “[w]hen received by [the Board,] each of the 

challenged ballots was inside a [secrecy] envelope, and the [secrecy] envelope was 

inside a sealed outer envelope with a voter’s declaration that had been signed by the 

elector.”  (Stip. ¶ 45.)  On the outer envelope “is a checklist for the voter, asking: 

“Did you . . . [p]ut your ballot inside the secrecy envelope and place it in here?”  (Id. 

¶ 10).  With regard to Category 5 ballots, the parties stipulated that the Board “could 

not determine whether the [secrecy] envelopes were initially sealed by the elector 

but later became unsealed.”  (Id. ¶ 46.)  The electors whose ballots are being 

challenged have not been notified.  (Id. ¶ 47.)  The stipulation clearly establishes that 

Appellant does not allege, and there is no evidence of, fraud, misconduct, 

impropriety, or undue influence.  (Id. ¶¶ 27-30.)  Further, Appellant does not allege, 
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and there is no evidence, that the Board counted ballots that did not contain 

signatures on the outer envelope or “‘naked ballots,’ (ballots that did not arrive in a 

secrecy envelope).”  (Id. ¶¶ 31-32.)  Last, Appellant does not allege, and there is no 

evidence, that the electors who cast these votes were ineligible to vote, that votes 

were cast by or on the behalf of a deceased elector, or that votes were cast by 

someone other than the elector.  (Id. ¶¶ 33-35.)   

In addition to these stipulated facts, common pleas held a hearing, at which 

Thomas Freitag, the Board’s Director (Director), testified.  (Hr’g Tr. at 63-64.)  

Director testified about the Board’s process in reviewing the ballots in general, the 

challenged ballots, and the Board’s determinations to accept or reject challenged 

ballots that were missing information on the outer envelopes.  (Id. at 68-96.)  

Relevant specifically to Category 5 challenges, Director indicated that “the privacy 

of the ballots [were not] jeopardized in any manner[,]” there was no “view of the 

ballots” “to his knowledge,” and that there was no “way to determine by the Board 

whether or not [the secrecy envelope] had been sealed at one point and became 

unsealed.”  (Id. at 97-98.)  He testified that the Board provided the envelopes, 

including the secrecy envelopes, which were the type that had “to be either 

moistened by licking or water or glue,” and agreed that people would have to rely 

on the type of envelopes provided by the Board as to the quality of the seal.  (Id. at 

98-99.)  Director agreed that the Board discussed the possibility that voters may have 

concerns about licking the envelopes, given the pandemic, which appeared to be a 

factor in its decisions.  (Id. at 99.)  He further agreed that the “ballots that were 

enclosed within unsealed [secrecy] envelopes” were “enclosed within [the] outer 

envelope.”  (Id.)  Director was subjected to limited cross-examination., but not on 

this issue.  The parties then provided argument on the various challenges.  Following 
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the hearing, common pleas issued an opinion and order rejecting the challenges and 

dismissing the appeal of the Board’s decision.  Appellant now appeals to this Court.4 

As to Categories 1 through 3, which challenged the ballots on the basis of a 

deficiency on the outer envelopes, common pleas held that the information missing 

was not mandatory under the Election Code, but directory and, therefore, its absence 

would not invalidate those ballots.  (Common pleas’ op. at 14-19.)  Appellant 

challenges these determinations before this Court.  However, after the filing of the 

appeal, the Supreme Court of Pennsylvania rejected these same legal challenges in 

In re:  Canvass of Absentee and Mail-In Ballots of November 3, 2020 General 

Election (Pa., Nos. 31-35 EAP 2020 and 29 WAP 2020, filed November 23, 2020) 

(Philadelphia/Allegheny), slip op. 19-32.5  In doing so, the Supreme Court 

“conclude[d] that the . . . Code does not require boards of elections to disqualify 

mail-in or absentee ballots submitted by qualified electors who signed the 

declaration on their ballot’s outer envelope but did not handwrite their name, their 

address, and/or date, where no fraud or irregularity has been alleged.”  Id., slip op. 

at 3.  Appellant acknowledges this holding in its brief, but points out that, per a 

majority of the Supreme Court, dating the outer envelope is a mandatory 

requirement, but would be applied prospectively.  (Appellant’s Brief (Br.) at 27.)  

                                                 
4 Common pleas’ decision is reviewed on appeal “to determine whether the findings are 

supported by competent evidence and to correct any conclusions of law erroneously made.”  In re 

Reading Sch. Bd. Election, 634 A.2d 170, 171-72 (Pa. 1993).  Issues involving the proper 

interpretation of the Code is a question of law, and the Court’s standard of review is de novo and 

scope of review is plenary.  Banfield v. Cortes, 110 A.3d 155, 166 (Pa. 2015.) 
5 DNC Services Corporation/Democratic National Committee, an appellee here, filed an 

application for extraordinary relief with the Supreme Court requesting the Supreme Court exercise 

its extraordinary jurisdiction powers over this appeal, but this application was denied by the 

Supreme Court by order dated November 24, 2020. 
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This Court is bound by the Supreme Court’s decision,6 and, applying that decision, 

there was no error in common pleas rejecting Appellant’s challenges to Categories 

1 through 3.7 

The sole remaining issue before this Court is whether the ballots identified in 

Category 5, which are those ballots that were enclosed, but did not appear to be 

“sealed,” in the secrecy envelope, must be invalidated under the Code.  In rejecting 

Appellant’s challenge to this category, common pleas explained that the ballots at 

issue were not “naked ballots,” which would have been invalid pursuant to the 

Supreme Court’s decision in Pennsylvania Democratic Party v. Boockvar, 238 A.3d 

345, 378-80 (Pa. 2020).  Common pleas held that “[t]here is no factual evidence that 

supports a conclusion that the envelopes had not been sealed by the elector prior to” 

the time of canvassing.  (Common pleas op. at 20.)  Instead, common pleas pointed 

to the parties’ stipulation that “[w]ith respect to Category 5 . . . [the Board] could 

not determine whether the [secrecy] envelopes were initially sealed by the elector 

but later became unsealed.”  (Id. (quoting Stip. ¶ 46).)  Accordingly, common pleas 

found “there [was] no evidence that the electors failed to ‘securely seal [the ballot] 

in the [secrecy] envelope,’ as required by the . . . Code.”  (Id. (first and third 

alteration added).)  It explained that “[t]he elector was provided the envelope by the 

government” and “[i]f the glue on the envelope failed[,] that would be the 

responsibility of the government.”  (Id.)  Therefore, common pleas held “[t]here 

                                                 
6 Notably, the Supreme Court referenced common pleas’ decision in this matter and held 

that common pleas “appropriately applied th[e Supreme] Court’s precedent” in affirming the 

counting of these ballots.  Philadelphia/Allegheny, slip op. at 32-33 n.6. 
7 To the extent Appellant seeks to “incorporate” Equal Protection arguments into this case 

that were raised in other cases, Appellant did not raise such claims before common pleas and, 

therefore, the Court will not consider them.  Pennsylvania Rule of Appellate Procedure 302(a), 

Pa.R.A.P. 302(a) (“Issues not raised in the trial court are waived and cannot be raised for the first 

time on appeal.”). 
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[was] insufficient evidence to determine whether the specific language of the 

mandated law was violated” and “it would be an injustice to disenfranchise these 

voters when it cannot be shown that the ballots in question were not ‘securely sealed’ 

in the [secrecy] envelope prior to the canvassing of those ballots,” particularly where 

“there ha[d] been no suggestion or evidence that the absence of a sealed inner 

envelope in anyway jeopardized the privacy of the ballot.”  (Id.) 

Appellant, citing Boockvar, argues that the requirements of Sections 

3146.6(a) and 3150.16(a) are mandatory, not directory.  According to Appellant, the 

Supreme Court has recognized that these requirements of the Code “are necessary 

for the preservation of secrecy and the sanctity of the ballot and must therefore be 

observed -- particularly where . . . they are designed to reduce fraud.”  In re Canvass 

of Absentee Ballots of Nov. 4, 2003 Gen. Election, 843 A.2d 1223, 1234 (Pa. 2004) 

(Appeal of Pierce).  Therefore, Appellant argues, “absentee or mail-in ballots cast in 

contravention of the requirements of [Section 3146.6(a) and 3150.16(a) of the Code] 

are ‘void’ and cannot be counted.”  (Appellant’s Br. at 23 (quoting Appeal of Pierce, 

843 A.2d at 1234).)   

The Board, as an appellee, argues that the deficiencies set forth in Category 5 

are minor technical deficiencies related to the sealing of the secrecy envelopes and 

should be treated like other minor mistakes that do not require that the ballots be 

stricken.  The Board maintains that there is no evidence that these 69 electors did 

not comply with the statutory language or that the secrecy of the ballots was in any 

way compromised.  Boockvar, the Board asserts, requires that the ballots must be 

enclosed in the secrecy envelopes or the ballots should be disqualified.  238 A.3d at 

380.  Here, there is no dispute that the ballots were fully enclosed in the secrecy 

envelopes, consistent with the holding in Boockvar, and, as a factual matter, there 
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could be no determination as to whether the secrecy envelopes were sealed by the 

electors and later became unsealed.  Given that the Court cannot tell whether the 

electors made errors in casting their ballots, and the lack of any allegation of fraud, 

the Board argues there is no compelling reason to disenfranchise these electors.  

Appeal of James, 105 A.2d 64, 66 (Pa. 1954).   

Appellee DNC Services Corporation/Democratic National Committee (DNC) 

asserts there is no statutory requirement that the voter must seal the secrecy envelope 

in order for the ballot to be counted.  Further, it asserts that the word “seal” is not a 

term of art and is not defined by the Code, is ambiguous and, per a dictionary 

definition, commonly means “to close” or “to make secure,” and there is no 

allegation that the secrecy envelopes were not closed or the ballots were not secure 

in the envelopes.  (DNC’s Br. at 16-17.)  DNC argues that noncompliance with this 

requirement does not justify disenfranchisement because, unlike with “naked 

ballots,” the identity of the electors was protected, which is consistent with the 

statutory purpose.8 

Relevant here are Sections 3146.6(a), 3150.16(a), and 3146.8(g)(4)(ii) and 

(iii) of the Code.  Section 3146.6(a) states, in pertinent part: 

 
at any time after receiving an official absentee ballot, but on or before 
eight o’clock P.M. the day of the primary or election, the elector shall, 
in secret, proceed to mark the ballot only in black lead pencil, indelible 
pencil or blue, black or blue-black ink, in fountain pen or ball point pen, 
and then fold the ballot, enclose and securely seal the same in the 
envelope on which is printed, stamped or endorsed “Official 
Election Ballot.  This envelope shall then be placed in the second one, 
on which is printed the form of declaration of the elector, and the 
address of the elector’s county board of election and the local election 

                                                 
8 DNC argues this Court does not have jurisdiction to consider this matter; however, our 

Supreme Court’s order denying DNC’s request for that Court to exercise its powers of 

extraordinary jurisdiction confirms this Court’s jurisdiction. 
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district of the elector.  The elector shall then fill out, date and sign the 
declaration printed on such envelope.  Such envelope shall then be 
securely sealed and the elector shall send same by mail, postage 
prepaid, except where franked, or deliver it in person to said county 
board of election. 

 

25 P.S. § 3146.6(a) (emphasis added).  Section 3150.16(a) contains the nearly 

identical statement that “the mail-in elector shall, in secret, proceed to mark the 

ballot . . . and then fold the ballot, enclose and securely seal the same in the 

envelope on which is printed, stamped or endorsed ‘Official Election Ballot’” and 

“[t]his envelope shall then be placed in the second one, on which is printed the form 

of declaration of the elector, and the address of the elector's county board of election 

and the local election district of the elector ”  25 P.S. § 3150.16(a) (emphasis added).   

 Section 3146.8(g)(4)(ii) and (iii), governing “Canvassing of official absentee 

ballots and mail-in ballots,” specifies that  

 

(4) All absentee ballots which have not been challenged under section 

1302.2(c) and all mail-in ballots which have not been challenged under 

section 1302.2-D(a)(2) and that have been verified under paragraph (3) shall 

be counted and included with the returns of the applicable election district as 

follows:  

 . . . .  

 (ii) If any of the envelopes on which are printed, stamped or endorsed 

the words “Official Election Ballot” contain any text, mark or symbol which 

reveals the identity of the elector, the elector’s political affiliation or the 

elector’s candidate preference, the envelopes and the ballots contained therein 

shall be set aside and declared void.  

 

 (iii) The county board shall then break the seals of such envelopes, 

remove the ballots and count, compute and tally the votes.  

 

 25 P.S. § 3146.8(g)(4)(ii), (iii) (emphasis added).   
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The parties present three legal interpretive approaches to whether these 69 

ballots were properly accepted by the Board when they were enclosed, but not 

sealed, in the secrecy envelope at the time of canvassing.  Appellant argues this 

requirement is mandatory and allows for no exception.  The Board and DNC argue 

that this requirement is directory and noncompliance with that requirement is a 

minor defect that should be excused.  The Board alternatively argues, in accordance 

with common pleas’ reasoning, that as a factual matter, a violation of this 

requirement by the electors has not been established, and, in the absence of 

compelling reasons, such as allegations of fraud or infringement on the electors’ 

secrecy, the electors should not be disenfranchised.   

“[T]he polestar of statutory construction is to determine the intent of the 

General Assembly.”  Appeal of Pierce, 843 A.2d at 1230.  Generally, “the best 

indication of the legislative intent is the plain language of a statute.”  Id. (citation 

omitted).  In construing that language, “[w]ords and phrases shall be construed 

according to the rules of grammar and according to their common and approved 

usage . . . .”  Id. (citation omitted).  The Court is mindful that, “[w]hen the words of 

a statute are clear and free from all ambiguity, the letter of it is not to be disregarded 

under the pretext of pursuing its spirit.”  Id. (citation omitted).  It is only when the 

words of the statute “are not explicit” that the Court may then “resort to other 

considerations, such as the statute’s perceived ‘purpose,’ in order to ascertain 

legislative intent.”  Id. (citation omitted).  The Court is likewise mindful that, as our 

Supreme Court has explained, “all things being equal, the [Code] will be construed 

liberally in favor of the right to vote but, at the same time, we cannot ignore the clear 

mandates of the . . . Code.”  Id. at 1231. 
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The operative provisions at issue here involve the statutory direction that “the 

elector shall . . . fold the ballot, enclose and securely seal the same in the envelope 

on which is printed, stamped or endorsed ‘Official Election Ballot.’”  25 P.S. 

§§ 3146.6(a), 3150.16(a) (emphasis added).  At canvassing, “[t]he county board 

shall then break the seals of such envelopes, remove the ballots and count . . . .”  25 

P.S. § 3146.8(g)(4)(iii) (emphasis added).   

 The provisions that are at issue here are contained within sections that our 

Supreme Court has found to contain both mandatory and directory provisions.  

However, particularly applicable here, the Supreme Court in Boockvar held that “the 

secrecy provision language in Section 3150.16(a) is mandatory and the mail-in 

elector’s failure to comply with such requisite by enclosing the ballot in the secrecy 

envelope renders the ballot invalid.”  Boockvar, 238 A.3d at 380 (emphasis added).  

In Boockvar, our Supreme Court considered whether county boards of election 

should be required to “clothe and count naked ballots,” that is, place ballots that were 

returned to the county board without the secrecy envelopes into an envelope and 

count them.  238 A.3d at 374.  As here, the Supreme Court was presented with 

conflicting assertions that this requirement was directory or mandatory.  After 

examining the statutory text, the Court concluded that the legislative intent was for 

the “secrecy envelope provision” to be mandatory, citing article VII, section 4 of 

the Pennsylvania Constitution, providing that “secrecy in voting shall be preserved,” 

PA. CONST. art. VII, § 4, and Section 3146.8(g)(4)(ii).  The Supreme Court explained 

that the two statutory provisions, dealing with the same subject, “must be read in 

pari materia.”  Boockvar, 238 A.3d at 378.  Based on that statutory language, the 

Supreme Court held that it was clear that the legislature intended “that, during the 

collection and canvassing processes, when the outer envelope in which the ballot 
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arrived is unsealed and the sealed ballot removed, it should not be readily apparent 

who the elector is, with what party [the elector] affiliates, or for whom the elector 

has voted.”  Id. (emphasis added).  Per the Court, “[t]he secrecy envelope properly 

unmarked and sealed ensures that result, unless it is marked with identifying 

information, in which case that goal is compromised” and that “[t]he omission of a 

secrecy envelope defeats this intention.”  Id. at 378, 380 (emphasis added).  The 

Supreme Court in Boockvar found the matter analogous to the issue in Appeal of 

Pierce, where there was a challenge to absentee ballots that were delivered to the 

county board of election by third persons in violation of the Code’s “in-person” 

delivery requirement.  Id. at 379.  In Appeal of Pierce, the Supreme Court held that 

the “so-called technicalities of the . . . Code,” such as the requirement that an elector 

personally deliver the elector’s absentee ballot, “are necessary for the preservation 

of secrecy and the sanctity of the ballot and must therefore be observed – particularly 

where, as here, they are designed to reduce fraud.”  843 A.2d at 1234.  Therefore, 

the Court in that case, found that the in-person delivery requirement was mandatory 

and the absentee ballots delivered in contravention of this mandatory provision were 

void.  Id. 

 The Court recognizes that the unsealed envelopes here could be viewed as a 

less substantial noncompliance than an elector’s failure to use the secrecy envelope, 

as the ballots here were actually enclosed in the secrecy envelope and then in the 

sealed outer envelope.  However, the language relating to securely sealing the 

secrecy envelope is encompassed within the provision directing the use of the 

secrecy envelope, which the Supreme Court found mandatory in Boockvar.  That the 

legislature intended the secrecy envelopes to remain sealed until the ballots are 

counted is further evidenced by the directive in Section 3146.8(g)(4)(iii) that “[t]he 
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county board shall then break the seals of such envelopes, remove the ballots and 

count . . . .”  25 P.S. § 3146.8(g)(4)(iii) (emphasis added).  Such language, when 

read in pari materia with Sections 3146.6(a) and 3150.16(a), reflects that the 

legislature intended the secure sealing of the secrecy envelope to be mandatory.  

Boockvar, 238 A.3d at 378.  Accordingly, Appellant’s argument that this directive 

is mandatory such that an elector’s noncompliance results in a ballot that is not valid 

is supported by the statutory language and Boockvar.   

 The parties stipulated that these challenged ballots were “unsealed” in the 

secrecy envelopes when canvassing of the ballots was to begin.  The text of the Code 

unambiguously states that the elector “shall . . . enclose and securely seal the [ballot] 

in the envelope . . . ,” 25 P.S. §§ 3146.6(a), 3150.16(a), and that, at canvassing, “[t]he 

county board shall then break the seals of such envelopes, remove the ballots and 

count,” 25 P.S. § 3146.8(g)(4)(iii).  The legislature did not merely require the 

envelope to be sealed, but specified that it be “securely” sealed.  25 P.S. 

§§ 3146.6(a), 3150.16(a) (emphasis added).  The Code unambiguously requires the 

envelopes remain sealed until the county board of elections can “break the seals” of 

the secrecy envelopes.  25 P.S. § 3146.8(g)(4)(iii).  When the text of the statute is 

clear and unambiguous, those words best reflect the legislative intent, and “the letter 

of [the unambiguous language] is not to be disregarded under the pretext of pursuing 

its spirit.”  Appeal of Pierce, 843 A.2d at 1230 (citation omitted).   

  Justice Wecht recently in Philadelphia/Allegheny highlighted that there are 

times a Court should give prospective application to a ruling under the Code.  Slip 

op. at 17-18 (Wecht, J., concurring).  Citing In Appeal of Zentner, 626 A.2d 146 

(Pa.1993), as precedent, Justice Wecht concurred in the decision of the Court to 

count the ballots that were undated, and would prospectively apply a more strict 
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interpretation of the statute favored by three other justices.  As did Justice Wecht, 

this Court recognizes the tremendous challenges presented by the massive expansion 

of mail-in voting, and the lack of precedential rulings on the requirement of a 

“securely sealed” secrecy envelope.  Moreover, the parties stipulated in this case 

reveals that the instructions on the outer envelope for the elector stated only that the 

ballot should be placed in the secrecy envelope and did not specify that the envelope 

needed to be securely sealed or the consequences of failing to strictly adhere to that 

requirement.  See Philadelphia/Allegheny, slip op. at 20 (Wecht, J., concurring).  

Moreover, in this case, it cannot be established that the electors did not seal the 

secrecy envelope.  Importantly, the Court must point out that there are absolutely no 

allegations of any fraud, impropriety, misconduct, or undue influence, that anyone 

voted who was not eligible to vote, or that the secrecy of the ballots cast was 

jeopardized.  For these reasons, the decision of the Court will be applied 

prospectively, and the 69 ballots will not be invalidated.   

 Accordingly, common pleas’ Order is affirmed. 

 

 

    _____________________________________ 

    RENÉE COHN JUBELIRER, Judge 

 



IN THE COMMONWEALTH COURT OF PENNSYLVANIA 
 

In Re: Canvass of Absentee       : 
and/or Mail-in Ballots of        :  
November 3, 2020 General Election      : 
           : 
   v.        :     No. 1191 C.D. 2020 
           :      
Appeal of:  Donald J. Trump for       : 
President, Inc.         : 
 

O R D E R 

 

 NOW, November 25, 2020, the Order of the Court of Common Pleas of Bucks 

County, entered in the above-captioned matter, is AFFIRMED in accordance with 

the foregoing opinion. 

 

 

    _____________________________________ 

    RENÉE COHN JUBELIRER, Judge 
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DNC SERVICES CORP. / DEMOCRATIC 

NATIONAL COMMITTEE, 

Intervenor-Defendant 

STIPULATED FACTS 

 Petitioners Donald J. Trump for President Inc., the Republican National Committee, 

Heidelbaugh for Attorney General, Inc., and Garrity for PA (“Petitioners”), Bucks County Board 

of Elections (“Defendant” or the “Board”), DNC Services Corp./Democratic National Committee 

(“DNC”), by and through their undersigned counsel, hereby stipulate to the following facts as 

follows: 

BACKGROUND 

1. On November 13, 2020, Petitioners certify that a true and correct copy of the 

following documents were served pursuant tot 25 P.S. § 3157 upon Jessica VanderKam; Matt 

Hoover; Christopher Serpico; Ronnie E. Fuchs; Matthew I. Vahey; Thomas Panzer; and Joseph 

Cullen: 

• the Order of Pre-trial Conference and Stipulation of Facts;  

• the Order scheduling a Hearing for the 17th day of November, 2020, at 2:00 p.m. 

in Courtroom #410 of the Bucks County Justice Center; and  

• the Petition for Review of the Decision by the Bucks County Board of Election. 

2. Electors of the Commonwealth of Pennsylvania may choose to cast their vote in 

any primary or election by absentee ballot or by mail-in ballot. 

3. In both instances, the elector who desires to cast a vote either by absentee ballot or 

mail-in ballot must submit an application for such a ballot from the county board of elections, in 

this case, Defendant.   
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4. In submitting such application, the elector must supply the address at which they 

registered to vote and sign a declaration affirming, among other things, that they are “eligible to 

vote by mail-in [or absentee] ballot at the forthcoming primary or election,” and that “all of the 

information” supplied in the mail-in or absentee ballot application is “true and correct.”  

5. An elector who wishes to vote by mail or absentee must submit an application for 

mail-in or absentee ballot prior to each election unless they elect to receive such ballots for the 

whole year, in which case they must submit an application the following year if they wish to 

receive another mail-in or absentee ballot. 

6. Before sending an absentee or mail-in ballot to the elector, the county board of 

elections must confirm the elector’s qualifications, including the elector’s address inputted on the 

application. 

7. Upon the county board of elections’ approval of the application, the elector is 

provided balloting materials that include: 1) the ballot; 2) instructions as to how the elector is to 

complete and return the ballot; 3) an inner secrecy envelope into which the ballot is to be placed; 

and 4) an outer envelope into which the secrecy envelope containing the ballot is to be placed and 

returned to Defendant. 

 THE CHALLENGED BALLOTS 

8. When Defendant sent balloting materials to the elector, pre-printed on the reverse 

side of the outer envelope is a voter’s declaration. 

9. Underneath the voter’s declaration is the directive: “Voter, sign or mark here.” 

10. Above the declaration, on the envelope flap, is a checklist for the voter, asking: 

      “Did you…. 

▪ Sign the voter’s declaration in your own handwriting?  

▪ Put your ballot inside the secrecy envelope and place it in here?” 
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11. Pre-printed on the same side of the outer envelope as the voter’s declaration is a 

unique nine-digit bar code that links the outer envelope to the voter’s registration file contained in 

the Statewide Uniform Registry of Electors (“SURE”) system. 

12. After receiving a mail-in or absentee ballot envelope, Defendant scans the unique 

nine-digit bar code on the envelope linking to the SURE system. 

13. The elector’s name and address is also pre-printed on a label affixed approximately 

one inch below the voter’s declaration. 

14. On the front side of the outer envelope is preprinted the Defendant’s address where 

the ballot is to be sent as well as blank lines in the upper left-hand corner where the elector may 

indicate his or her return address by writing it in the allotted space or affixing an address label. 

15. The General Assembly delegated to the Secretary of State the authority to 

determine the form of the voter declaration for absentee and mail-in ballots. 

16. On September 11, 2020, the Secretary of State issued Guidance Concerning 

Examination of Absentee and Mail-in Ballot Return Envelopes (“9.11.20 Guidance”). A true and 

correct copy of the 9.11.20 Guidance is attached as Exhibit A. 

17. On November 3, 2020, Defendant met to precanvass mail-in and absentee ballots 

pursuant to 25 P.S. § 3146.8(g). 

18. On November 7, 2020, during the course of the canvass meeting and in the presence 

of any and all interested Authorized Representatives who were provided an opportunity to present 

argument, Defendant met to determine, pursuant to 25 P.S. § 3146.8(g)(3), whether certain 

declarations on the outer envelopes of certain ballots were “sufficient.”  Authorized 

Representatives Joseph Cullen, Thomas Panzer, Matthew Hoover, Ronnie Fuchs, and Chris 

Serpico, were present at the meeting. 



 

 - 5 - 

 

19. The Board made findings and decisions with respect to ten different categories of 

ballots, accepting some categories for canvassing and excluding others, as reflected in the Board’s 

Written Decision attached hereto as Exhibit B.   

20. The Board did not accept 110 outer envelopes that lacked an elector’s signature. 

21. The Board did not accept 13 outer envelopes which reflected a different voter’s 

name than what was printed on the envelope’s label. 

22. The Board did not accept 708 ballots that were not contained within a secrecy 

envelope. 

23. The Board did not accept 21 ballots that had markings on the privacy envelopes 

that did identify of the elector. 

24. Petitioners challenge ballots accepted by the Board in the following categories.  In 

each category, the issue identified is the only alleged irregularity. 

• Category 1: 1,196 ballots with no date or a partial date handwritten on the outer 

envelope; 

• Category 2: 644 ballots with no handwritten name or address on the outer envelope; 

• Category 3: 86 ballots with a partial written address on the outer envelope; 

• Category 4: 246 ballots with a mismatched address on the outer envelope; 

• Category 5: 69 ballots with “unsealed” privacy envelopes; 

• Category 6: 7 ballots with markings on the privacy envelope that did not identify 

the identity of the elector, the elector’s political affiliation, or the elector’s 

candidate preference. 

 

25. A list of all electors whose ballots have been challenged by Petitioner is attached 

hereto as Exhibit C through Exhibit F.  
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26. Exemplars of Declarations of challenged ballots are attached hereto as Exhibit G. 

27. Petitioners do not allege, and there is no evidence of, any fraud in connection with 

the challenged ballots. 

28. Petitioners do not allege, and there is no evidence of, any misconduct in connection 

with the challenged ballots. 

29. Petitioners do not allege, and there is no evidence of, any impropriety in connection 

with the challenged ballots 

30. Petitioners do not allege, and there is no evidence of, any undue influence 

committed with respect to the challenged ballots. 

31. Petitioners do not allege, and there is no evidence, that Defendant counted ballots 

without signatures on the outer envelope. 

32. Petitioners do not allege, and there is no evidence, that Defendant counted “naked 

ballots” (ballots that did not arrive in a secrecy envelope). 

33. Petitioners do not challenge the eligibility of the electors who cast the ballots at 

issue, and there is no evidence that any of the electors was ineligible to vote in the election. 

34. Petitioners do not allege, and there is no evidence, that any of the challenged ballots 

were cast by, or on behalf of, a deceased person. 

35. Petitioners do not allege, and there is no evidence, that any of the challenged ballots 

were cast by someone other than the electors whose signature is on the outer envelope. 

36. Petitioners did not challenge the electors’ applications for the absentee or mail-in 

ballots on or before the Friday before the November 3rd election. 

37. No mail-in or absentee ballots were mailed out to electors before October 7, 2020. 
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38. Excluding the 627 ballots subject to the order issued by Justice Alito of the U.S. 

Supreme Court as discussed below, each of the remaining challenged ballots in the instant Petition 

was timely received by Defendant before 8:00 p.m. on Election Day, November 3, 2020. 

39. Petitioners challenged all ballots received after 8:00 p.m., on the Tuesday 

November 3, 2020, which were set aside and separated into five (5) categories as follows: (1) 

Ballots Postmarked November 3rd or earlier; (2) Ballots with Illegible Postmarks; (3) Ballots with 

No Postmark; (4) Ballots Postmarked after November 3rd; and (5) Miscellaneous.   

40. The Pennsylvania Supreme Court in Pa. Democratic Party v. Boockvar, No. 133 

MM 2020, 2020 WL 5554644, (Pa. Sept. 17, 2020) held that all mail-in ballots which were 

postmarked on or prior to November 3, 2020, or that did not bear a postmark, and were received 

on November 3, 2020 after 8:00 p.m. and before 5:00 p.m. on Friday November 6, 2020, must be 

counted.   

41. Defendant found that 627 ballots received after 8:00 p.m. on November 3, 2020 

must be counted under this decision. 

42. Defendant determined all other ballots received after 8:00 p.m. on November 3, 

2020 could not be canvassed under the above-referenced Pennsylvania Supreme Court decision.   

43. The court must deny Petitioners challenge to the 627 ballots received after 8:00 

p.m., on November 3, 2020 due to the current Pennsylvania Supreme Court precedent.  However, 

all parties agree that Defendant must segregate and canvass these ballots in a manner compliant 

with the United States Supreme Court Order of Justice Samuel Alito.   
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44. Excluding the 627 ballots subject to the order issued by Justice Alito of the U.S. 

Supreme Court, the remaining challenged ballots were completed and recieved between October 

7 and November 3, 2020. 

45. When received by Defendant, each of the challenged ballots was inside a privacy 

envelope, and the privacy envelope was inside a sealed outer envelope with a voter’s declaration 

that had been signed by the elector. 

46. With respect to Category 5 (69 ballots in “unsealed” privacy envelopes), Defendant 

could not determine whether the privacy envelopes were initially sealed by the elector but later 

became unsealed. 

47. The electors whose ballots are being challenged in this case have not been notified 

that their ballots are being challenged. 

48. Relevant statutes include the following sections of the Pennsylvania election code: 

• 25 P.S. § 3146.4 

• 25 P.S. § 3146.6 

• 25 P.S. § 3146.8 

• 25 P.S. § 3150.16 

49. Relevant case law includes: 

• Appeal of McCracken, 88 A.2d 787, 788 (Pa. 1952); 

• Appeal of James, 105 A.2d 64 (Pa. 1954); 

• Ross Nomination Petition, 190 A.2d 719, 719 (Pa. 1963); 

• Weiskerger Appeal, 290 A.2d 108, 109 (1972); 

• Shambach v. Bickhart, 845 A.2d 793, 798 (Pa. 2004); 
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• Pa. Democratic Party v. Boockvar, No. 133 MM 2020, 2020 WL 5554644, at *30 

(Pa. Sept. 17, 2020); 

• In re Nov. 3, 2020 Gen. Election, No. 149 MM 2020, 2020 WL 6252803 (Pa. Oct. 

23, 2020). 
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Dated: November 16, 2020   Respectfully submitted, 

PERKINS COIE, LLP 

 

By: /s/                  
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