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REFERENCE TO THE OPINIONS BELOW 
 

 The Memorandum Opinion of the Commonwealth Court is attached at the end 

of this PETITION as Exhibit “A.”  The Opinion of the Court of Common Pleas of 

Allegheny County is attached at the end of this PETITION as Exhibit “B.” 

TEXT OF THE ORDER IN QUESTION 
 

 AND NOW, this 20th day of November 2020, the November 18, 2020 order 

of the Court of Common Pleas of Allegheny is REVERSED, and this matter is 

REMANDED to the court of common pleas for further proceedings in accordance 

with the accompanying opinion. 

       s/ Patricia A. McCullough, Judge 

QUESTIONS PRESENTED FOR REVIEW 
 

1. Does the Election Code require the Allegheny County Board of Elections to 

disenfranchise qualified voters who submitted provisional ballots, signed their 

ballot’s outer envelope in one of two provided locations on the outer envelope, but 

did not fully complete the outer envelope in a second location, where no fraud or 

irregularity has been alleged? 

 

2. Does the Election Code require the Allegheny County Board of Elections to 

disenfranchise qualified voters who submitted provisional ballots, where there is no 
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issue of fraud or irregularity, the ballot is timely received, and the voter only voted 

once in the election, but had submitted a mail-in ballot that was not counted because 

of a recognized deficiency? 

CONCISE STATEMENT OF THE CASE 

 

On Saturday, November 14, 2020, the Allegheny County Board of Elections 

(the “Board”) met to consider whether the ballots cast by approximately 270 Voters 

should be canvassed in accordance with Section 3050 of the Election Code. The 

Board determined that these Voters were entitled to have their ballots canvassed in 

accordance with Section 3050.  The Board directed the Manager of the County’s 

Elections Division to proceed with canvassing these Voters’ provisional ballots. 

The Voters’ ballots in question were divided into three categories and a vote 

was taken on each category.  Those categories were as follows: 

1. Voters’ ballots containing an affidavit signature by the 

voter under 25 P.S. § 3050(a.4)(3), but not a signature 

pursuant to 25 P.S. § 3050 (a.4)(3); 

 

2. Voters’ ballots containing the signature under 25 P.S. 

§ 3050(a.4)(3), but not the affidavit signature under 25 

P.S. § 3050(a.4)(3); and, 

 

3. Voters’ ballots for which a Voter voted a provisional 

ballot which corresponded to a previously submitted 

mail-in or absentee ballot which was determined to 

lack the secrecy envelope, and which was therefore not 

counted by the Board. 

https://1.next.westlaw.com/Document/N79CB7761747311EA9442A8B1D44F01DC/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=25+p.s.+3050
https://1.next.westlaw.com/Document/N79CB7761747311EA9442A8B1D44F01DC/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=25+p.s.+3050
https://1.next.westlaw.com/Document/N79CB7761747311EA9442A8B1D44F01DC/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=25+p.s.+3050
https://1.next.westlaw.com/Document/N79CB7761747311EA9442A8B1D44F01DC/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=25+p.s.+3050
https://1.next.westlaw.com/Document/N79CB7761747311EA9442A8B1D44F01DC/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=25+p.s.+3050
https://1.next.westlaw.com/Document/N79CB7761747311EA9442A8B1D44F01DC/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=25+p.s.+3050
https://1.next.westlaw.com/Document/N79CB7761747311EA9442A8B1D44F01DC/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=25+p.s.+3050
https://1.next.westlaw.com/Document/N79CB7761747311EA9442A8B1D44F01DC/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=25+p.s.+3050
https://1.next.westlaw.com/Document/N79CB7761747311EA9442A8B1D44F01DC/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=25+p.s.+3050
https://1.next.westlaw.com/Document/N79CB7761747311EA9442A8B1D44F01DC/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=25+p.s.+3050
https://1.next.westlaw.com/Document/N79CB7761747311EA9442A8B1D44F01DC/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=25+p.s.+3050
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The Voters’ ballots at issue in the first two categories totaled approximately 250.  

The Voters’ ballots at issue in the third category totaled approximately 20.  

Categories one and two from the list above implicate the provisions of the 

Election Code that require “prior to voting the provisional ballot,” the voter must 

sign an affidavit affirming, inter alia, that the provisional ballot is the only one that 

was cast by the elector in that election. 25 P.S. § 3050(a.4)(2).  The Election Code 

also provides that “after the provisional ballot has been cast,” the voter must place 

the provisional ballot in a secrecy envelope and “shall place his signature on the 

front of the provisional ballot envelope.”  25 P.S. § 3050(a.4)(3).   

There is no dispute that the approximately 250 Voters who submitted 

provisional ballots (categories one and two) were cast by qualified electors who did 

not vote twice in the election. Furthermore, Ms. Ziccarelli did not allege any fraud 

associated with these ballots. The Board thus properly held that the 250 Voters’ 

ballots were properly voted and that the absence of a second voter signature on the 

outer envelope should not result in the disenfranchisement of the Voter; recognizing 

the “longstanding and overriding policy” of this Commonwealth “to protect the 

elective franchise.” 

The “deficiency” now identified by Ms. Ziccarelli is that the approximately 

250 Voters did not sign both signature boxes on the outer envelope, which can only 

be described as a minor technicality.  There is no reason – much less a compelling 

https://1.next.westlaw.com/Document/N79CB7761747311EA9442A8B1D44F01DC/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=25+p.s.+3050
https://1.next.westlaw.com/Document/N79CB7761747311EA9442A8B1D44F01DC/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=25+p.s.+3050
https://1.next.westlaw.com/Document/N79CB7761747311EA9442A8B1D44F01DC/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=25+p.s.+3050
https://1.next.westlaw.com/Document/N79CB7761747311EA9442A8B1D44F01DC/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=25+p.s.+3050
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one – to disenfranchise approximately 250 Voters for a minor deficiency or error 

that likely resulted from the incorrect advice or instruction of an election worker 

given that the voter must fill out the Voter Signature section on the provisional ballot 

envelope in front of the Judge of Elections and the Minority Inspector and the Judge 

of Elections and the Minority Inspector must then sign and date the envelope after 

noting the reason for the provisional ballot.  Below is an exemplar of the outer 

envelope of a provisional ballot.  
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Category three from the list above involves Section 3050(a.4)(5)(ii)(F) of the 

Election Code which states that provisional ballots shall not be counted if the voter’s 

“absentee ballot or mail-in ballot is timely received by a county board of elections.” 

The concern with Section 3050(a.4)(5)(ii)(F) is to prevent double voting. No risk of 

double voting can result when the county board does not count an absentee or mail-

in ballot. Thus, the provisional ballot must be counted.   Pa. Democratic Party v. 

Boockvar, ––– Pa. ––––, 238 A.3d 345, 378 (2020) (look to legislative purpose and 

whether it is served). Interpreting Section 3050(a.4)(5)(ii)(F) to prohibit the counting 

of these Voters’ ballots would render Sections 3146.6(b)(2) and 3150.16(b)(2) 

meaningless. It would give Voters an illusory right to cast a provisional ballot that 

could never be counted.  Mail-in ballots not counted by the Board because of a 

recognized deficiency are not “timely received” by the Board for purposes of 

determining eligibility to vote provisionally under Section 3050 of the Election 

Code. 

CONCISE STATEMENT OF REASONS RELIED UPON FOR ALLOWANCE OF APPEAL 
 

 This Honorable Court should review the final order of the Commonwealth 

Court because the Commonwealth Court’s decision creates an emergency and raises 

questions of immediate and significant importance that directly affects individual 

Allegheny County voters.  As it currently stands the Commonwealth Court’s 

decision, if not corrected, will cause a significant number of Allegheny County 

https://1.next.westlaw.com/Document/N79CB7761747311EA9442A8B1D44F01DC/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=25+p.s.+3050
https://1.next.westlaw.com/Document/N79CB7761747311EA9442A8B1D44F01DC/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=25+p.s.+3050
https://1.next.westlaw.com/Document/N79CB7761747311EA9442A8B1D44F01DC/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=25+p.s.+3050
https://1.next.westlaw.com/Document/N79CB7761747311EA9442A8B1D44F01DC/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=25+p.s.+3050
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2051875383&pubNum=0007691&originatingDoc=I8e919cc025e811eba094ed6df7a8b3f2&refType=RP&fi=co_pp_sp_7691_352&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_7691_352
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2051875383&pubNum=0007691&originatingDoc=I8e919cc025e811eba094ed6df7a8b3f2&refType=RP&fi=co_pp_sp_7691_352&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_7691_352
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2051875383&pubNum=0007691&originatingDoc=I8e919cc025e811eba094ed6df7a8b3f2&refType=RP&fi=co_pp_sp_7691_352&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_7691_352
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2051875383&pubNum=0007691&originatingDoc=I8e919cc025e811eba094ed6df7a8b3f2&refType=RP&fi=co_pp_sp_7691_352&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_7691_352
https://1.next.westlaw.com/Document/N79CB7761747311EA9442A8B1D44F01DC/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=25+p.s.+3050#sk=3.gJGAJ0
https://1.next.westlaw.com/Document/N79CB7761747311EA9442A8B1D44F01DC/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=25+p.s.+3050#sk=3.gJGAJ0
https://1.next.westlaw.com/Document/N87F9AF50747311EAB828FE420DB49DFF/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=25+ps+3146.6
https://1.next.westlaw.com/Document/N87F9AF50747311EAB828FE420DB49DFF/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=25+ps+3146.6
https://1.next.westlaw.com/Document/N7B482C51747311EAA54ED9939449720F/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=25+ps+3150.16
https://1.next.westlaw.com/Document/N7B482C51747311EAA54ED9939449720F/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=25+ps+3150.16
https://1.next.westlaw.com/Document/N79CB7761747311EA9442A8B1D44F01DC/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=25+p.s.+3050#sk=3.gJGAJ0
https://1.next.westlaw.com/Document/N79CB7761747311EA9442A8B1D44F01DC/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=25+p.s.+3050#sk=3.gJGAJ0
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voters who voted provisionally to lose their vote because of a minor technical 

irregularity with the outer envelope of their provisional ballot or because their mail-

in ballot was defective, and the voter submitted a provisional ballot as their vote 

instead.  This situation is of crucial importance to these voters and the Allegheny 

County Board. 

 This Court, may assume, in its discretion, plenary jurisdiction over this case 

because it presents a question of such substantial public importance that it requires 

prompt and definitive resolution by this Court.  Jurisdiction is appropriate because 

the intermediate appellate court has so far departed from accepted judicial practices 

as to call for the exercise of this Court’s supervisory authority. 

 Given that Allegheny County Board of Elections, and other counties boards, 

are still in the process of completing their vote counts, the situation is urgent and 

immediate.  This Court’s intervention is needed on an emergency basis to correct 

this injustice. 

 The Commonwealth Court has also departed from accepted judicial practices 

in the interpretation it has made of the precedent of this Court, specifically: In re 

Nov. 3, 2020 Gen. Election, No. 149 MM 2020, 2020 WL 6252803 (Pa. Oct. 23, 

2020); Pa. Democratic Party v. Boockvar, ––– Pa. ––––, 238 A.3d 345 (2020); and 

the long line of precedent of this Court which requires that, in the absence of fraud 

(which is not alleged in this case) the Election Code is required to be interpreted in 

https://1.next.westlaw.com/Document/I406d2b80157711eb8cddf39cfa051b39/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad7401500000175d1c88e5d2228aff9%3FNav%3DCASE%26fragmentIdentifier%3DI406d2b80157711eb8cddf39cfa051b39%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=62c580e4413105500cfe14245934dbed&list=CASE&rank=2&sessionScopeId=e243c9167c16e2ba7ac1e561ba9979cb9a5b1f4a60f3495bda9dd34eecfe1254&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I406d2b80157711eb8cddf39cfa051b39/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad7401500000175d1c88e5d2228aff9%3FNav%3DCASE%26fragmentIdentifier%3DI406d2b80157711eb8cddf39cfa051b39%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=62c580e4413105500cfe14245934dbed&list=CASE&rank=2&sessionScopeId=e243c9167c16e2ba7ac1e561ba9979cb9a5b1f4a60f3495bda9dd34eecfe1254&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I406d2b80157711eb8cddf39cfa051b39/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad7401500000175d1c88e5d2228aff9%3FNav%3DCASE%26fragmentIdentifier%3DI406d2b80157711eb8cddf39cfa051b39%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=62c580e4413105500cfe14245934dbed&list=CASE&rank=2&sessionScopeId=e243c9167c16e2ba7ac1e561ba9979cb9a5b1f4a60f3495bda9dd34eecfe1254&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I406d2b80157711eb8cddf39cfa051b39/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad7401500000175d1c88e5d2228aff9%3FNav%3DCASE%26fragmentIdentifier%3DI406d2b80157711eb8cddf39cfa051b39%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=62c580e4413105500cfe14245934dbed&list=CASE&rank=2&sessionScopeId=e243c9167c16e2ba7ac1e561ba9979cb9a5b1f4a60f3495bda9dd34eecfe1254&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2051875383&pubNum=0007691&originatingDoc=I8e919cc025e811eba094ed6df7a8b3f2&refType=RP&fi=co_pp_sp_7691_352&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_7691_352
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2051875383&pubNum=0007691&originatingDoc=I8e919cc025e811eba094ed6df7a8b3f2&refType=RP&fi=co_pp_sp_7691_352&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_7691_352
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2051875383&pubNum=0007691&originatingDoc=I8e919cc025e811eba094ed6df7a8b3f2&refType=RP&fi=co_pp_sp_7691_352&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_7691_352
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2051875383&pubNum=0007691&originatingDoc=I8e919cc025e811eba094ed6df7a8b3f2&refType=RP&fi=co_pp_sp_7691_352&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_7691_352
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such a manner as to enfranchise voters and excuse technical errors.  See e.g., Appeal 

of James, 377 Pa. 405, 105 A.2d 64 (1954); Perles v. Hoffman, 419 Pa. 400, 213 

A.2d 781 (1965); Weiskerger Appeal, 447 Pa. 418, 290 A.2d 108 (1972); Shambach 

v. Bickhart, 577 Pa. 384, 845 A.2d 793 (2004). 

 CONCLUSION 
 

For the foregoing reasons, Allegheny County Board of Elections requests that 

this Honorable Court GRANT this PETITION FOR ALLOWANCE OF APPEAL.   

Respectfully submitted, 

/s/ Andrew F. Szefi 
Andrew F. Szefi 

County Solicitor 

PA ID # 83747 
 

/s/ Virginia Spencer Scott 
Virginia Spencer Scott 

Assistant County Solicitor 

PA ID # 61647 

Virginia.Scott@AlleghenyCounty.us 

/s/ Frances M. Liebenguth 
Frances M. Liebenguth 

Assistant County Solicitor 

PA ID # 314845 

Frances.Liebenguth@Alleghenycounty.us 
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PROOF OF SERVICE 

 

I, Virginia Spencer Scott, certify that on this day, I caused a true and correct 

copy of the foregoing PETITION to be served on counsel for Respondent and 

Intervenors via this Court’s electronic filing system. 

Date: November 20, 2020    By: /s/ Virginia Spencer Scott 

Virginia Spencer Scott 

 

CERTIFICATE OF COMPLIANCE WITH CONFIDENTIAL INFORMATION RULE 

 

I certify that this filing complies with the provisions of the Case Records 

Public Access Policy of the Unified Judicial System of Pennsylvania that require 

filing confidential information and documents differently than non-confidential 

information and documents. 

 

Date: November 20, 2020    By: /s/ Virginia Spencer Scott 

Virginia Spencer Scott
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CERTIFICATE OF COMPLIANCE - WORD COUNT APPELLATE RULE OF PROCEDURE 2135(d) 

 

I certify that this PETITION word count is 1,281 and, accordingly, complies 

with the limitations set forth in Pennsylvania Rule of Appellate Procedure 2135. 

 

Date: November 20, 2020    By: /s/ Virginia Spencer Scott 

Virginia Spencer Scott 




