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I respectfully dissent from the majority's decision to reverse the order 

of the Court of Common Pleas of Allegheny County (trial court) in this matter. 

The Pennsylvania Supreme Court has explained: 

'The power to throw out a ballot for minor irregularities, 
like the power to throw out the entire poll of an election 
district for irregularities, must be exercised very 
sparingly and with the idea in mind that either an 
individual voter or a group of voters are not to be 
disfranchised at an election except for compelling 
reasons. * * * 'The purpose in holding elections is to 
register the actual expression of the electorate's will' and 
that 'computing judges' should endeavor 'to see what 
was the true result.' There should be the same reluctance 
to throw out a single ballot as there is to throw out an 
entire district poll, for sometimes an election hinges on 
one vote.' 

In resolving election controversies it would not be 
amiss to consider the following criteria: 

1. Was any specific provision of the Election Code 
violated? 
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2. Was any fraud involved? 

3. Was the will of the voter subverted? 

4. Is the will of the voter in doubt? 

5. Did the loser suffer an unfair disadvantage? 

6. Did the winner gain an unfair disadvantage? 

Appeal of James, 105 A.2d 64, 67 (Pa. 1954) (citation omitted). It is undisputed 

that only the first of the foregoing six criteria is at issue with respect to the 

contested ballots herein. 

Regarding the submission of a vote by absentee ballot, Section 

1306(a) of the Pennsylvania Election Code 1 provides, in relevant part: 

[ A ]t any time after receiving an official absentee ballot, 
but on or before eight o'clock P .M. the day of the 
primary or election, the elector shall, in secret, proceed to 
mark the ballot only in black lead pencil, indelible pencil 
or blue, black or blue-black ink, in fountain pen or ball 
point pen, and then fold the ballot, enclose and securely 
seal the same in the envelope on which is printed, 
stamped or endorsed "Official Election Ballot." This 
envelope shall then be placed in the second one, on 
which is printed the form of declaration of the elector, 
and the address of the elector's county board of election 
and the local election district of the elector. The elector 
shall then fill out, date and sign the declaration printed on 
such envelope. Such envelope shall then be securely 
sealed and the elector shall send same by mail, postage 
prepaid, except where franked, or deliver it in person to 
said county board of election. 

Likewise, with respect to voting by mail-in ballot, Section 1306-D(a) 

of the Pennsylvania Election Code2 states: 

1 Act of June 3, 1937, P.L. 1333, added by the Act of March 6, 1951, P.L. 3, as amended, 
25 P.S. §3146.6(a). 
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At any time after receiving an official mail-in ballot, but 
on or before eight o'clock P .M. the day of the primary or 
election, the mail-in elector shall, in secret, proceed to 
mark the ballot only in black lead pencil, indelible pencil 
or blue, black or blue-black ink, in fountain pen or ball 
point pen, and then fold the ballot, enclose and securely 
seal the same in the envelope on which is printed, 
stamped or endorsed "Official Election Ballot." This 
envelope shall then be placed in the second one, on 
which is printed the form of declaration of the elector, 
and the address of the elector's county board of election 
and the local election district of the elector. The elector 
shall then fill out, date and sign the declaration printed on 
such envelope. Such envelope shall then be securely 
sealed and the elector shall send same by mail, postage 
prepaid, except where franked, or deliver it in person to 
said county board of election. 

In light of the foregoing statutory requirements, the majority seeks to 

disenfranchise 2,349 registered voters who timely returned their absentee or mail

in ballots to the Allegheny County Board of Elections (Board), which ballots were 

sealed in secrecy envelopes and inserted in sealed outer envelopes containing a 

declaration that the voters signed, but did not date, and which ballots the Board 

received by 8:00 p.m. on the date of the General Election, November 3, 2020. 

Unlike the majority, I do not believe that Pennsylvania Democratic Party v. 

Boockvar, 238 A.3d 345 (Pa. 2020), compels such a massive disenfranchisement as 

that case addressed a voter's ability to cure a "minor" defect on a mail-in or 

absentee ballot declaration page that consisted of a voter failing to "fill out, date 

and sign the declaration." In contrast, this case involves neither a voter's ability to 

cure a defective declaration page nor an unsigned declaration page. Moreover, as 

(continued ... ) 

2 Added by the Act of October 31, 2019, P.L. 552, 25 P.S. §3150.16a. 
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noted above, this case does not involve any claim that any of the ballots in question 

were in any way fraudulent. 

There is no dispute that the voters who cast the questioned 2,349 

ballots were qualified, registered electors. Moreover, there is no allegation that 

any of the 2,349 voters in question had voted more than once. Importantly, there is 

no allegation that the subject 2,349 ballots were not received by the Board prior to 

the deadline for receipt on General Election Day. The only sin that would lead 

these votes to be discarded is that the qualified, registered voters failed to enter a 

date on the declaration portion of the ballot's outer envelope. I would agree that an 

entirely blank declaration properly would be discarded, as this is the situation 

contemplated by Boockvar. I would suppose that a declaration that the voter did 

not sign likewise would be discarded, as there would be no confirmation that the 

ballot is genuinely that of the registered elector. Both of these results would 

ameliorate purported voter fraud, which is not at issue here. 

What then is the protection afforded by the insertion of a date in the 

declaration? I would posit that it is to ensure that the ballot was timely cast, that is, 

before the 8:00 p.m. deadline on General Election Day. This interest is protected 

in this case by the Board's procedures, i.e., the ballots were processed in the 

Statewide Uniform Registry of Electors and time stamped when received by the 

Board. Thus, I would hold that this process ensures that the ballots were timely 

cast. 

The majority posits that the voter's entry of the date onto the 

declaration is material in that it measures a point in time to establish a voter's 

eligibility to cast a vote. This is simply incorrect, as the date on which a voter fills 

in a mail-in or absentee ballot is not the critical date, it is receipt on or before 
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General Election Day that is determinative. If a voter fills in a mail-in or absentee 

ballot, including the complete declaration, and dies prior to General Election Day, 

the vote is not valid regardless of when it was executed.3 

I view the requirement of a voter-inserted date on the declaration as 

similar to the issue of the color of ink that is used to fill in the ballot. As outlined 

above, Sections 1306(a) and 1306-D(a) of the Pennsylvania Election Code plainly 

state the voter "shall, in secret, proceed to mark the ballot only in black lead 

pencil, indelible pencil or blue, black or blue-black ink, in fountain pen or ball 

point pen." 25 P.S. §§3146.6(a), 3150.16(a) (emphasis added). Our Supreme 

Court approved the marking of absentee ballots with green or red pen to be 

appropriate despite the General Assembly's use of the word "shall" when 

describing the method of marking the ballots. See In re Luzerne County Return 

Board, 290 A.2d 108, 109 (Pa. 1972). There, our Supreme Court construed the 

Election Code liberally so as to not disenfranchise Pennsylvania voters over a 

technicality.4 In light of the foregoing criteria, I would do so here as well, and I 

3 In this regard, I strongly disagree with the majority's reliance on case law interpreting 
the inapposite provisions of the Pennsylvania Election Code requiring the inclusion of the date of 
signature on nomination petitions as that requirement implicates a distinct consideration relating 
to the timeliness of the circulation of the petitions. As indicated, the timeliness of the ballots cast 
herein is not at issue. 

4 Similarly, I would revisit the so-called "naked ballot" issue where counties have been 
instructed to disqualify mail-in and absentee ballots that were returned without first being sealed 
in the "secrecy envelope." I believe that the "secrecy envelope" is an anachronism that should 
have been abandoned when the Pennsylvania Election Code was recently amended. Under the 
prior version, absentee ballots were delivered to the corresponding polling places and opened 
there after the polls closed on General Election Day. Typically, there were a mere handful of 
absentee ballots at each poll. Without the "secrecy envelope," there was a high probability that 
the poll worker would know the voters whose absentee ballots were opened there, which would 
impair those voters' right to cast a secret ballot. As a result of the recent amendments to the 
Pennsylvania Election Code, mail-in and absentee ballots are retained at a centralized location 
(Footnote continued on next page ... ) 
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would not blithely disenfranchise those 2,349 voters who merely neglected to enter 

a date on the declaration of an otherwise properly executed and timely-submitted 

ballot. 

Accordingly, unlike the majority, 

in this case. 

(continued ... ) 

and opened en masse beginning on General Election Day. Under the current regime, in cases of 
"naked ballots," I would favor a voter's right to cast a vote over the right to cast a secret ballot, 
because I believe that it is extremely unlikely that the election official who opens the envelope 
would know the voter whose ballot is being processed. 

MHW-6 

Exhibit A




