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I. INTERESTS OF AMICI 

Victor (Vic) Fischer, Richard H. Pildes, and G. Michael Parsons submit this brief 

on behalf of Appellees.  

Vic Fischer has dedicated his career to protecting the Alaskan constitution and 

supporting democracy in Alaska.  More than 65 years ago, he served as a delegate to the 

Alaska Constitutional Convention and drafted much of the state’s constitution.  He then 

served as a member of Alaska’s last Territorial legislature and later as an Alaska State 

Senator. 

Richard H. Pildes is the Sudler Family Professor of Constitutional Law at New York 

University School of Law.  He is a specialist in legal issues concerning democracy and 

elections.  He has contributed extensive scholarship and research to a range of voting rights 

topics, including ranked-choice voting.  The United States Supreme Court has frequently 

cited his work on voting issues, including his casebook, The Law of Democracy: Legal 

Regulation of the Political Process (5th ed. 2016). 

G. Michael Parsons is a Program Affiliate Scholar at New York University School 

of Law and a Senior Legal Fellow at FairVote, a nonpartisan, nonprofit organization that 

advocates for fairer political representation through electoral reform.  Since its founding, 

FairVote has been committed to advancing ranked-choice voting in the United States.  

In 2021, Pildes and Parsons co-authored the most comprehensive academic article 

examining the history, context, and meaning of state constitutional plurality-vote 

provisions and analyzing the constitutionality of ranked-choice voting under these 

provisions. 
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Amici share a common commitment to supporting free and fair elections and 

upholding democratic rights embedded in state constitutions, including the right of voters 

to implement laws, such as Ballot Measure 2, through direct democracy. 

II. INTRODUCTION 

 Ranked-choice voting (RCV) is a voting system that allows voters to express their 

preferences among multiple candidates for the same office by ranking those candidates in 

order of preference on a single ballot.  Through a ballot initiative, Alaska voters chose to 

adopt RCV for use in Alaska’s general elections, including that for governor.  Like voters 

in other parts of the country, many voters in Alaska are concerned that the current structure 

of elections fuels extremism and political polarization, which also makes it more difficult 

to govern.  As the Anchorage Daily News put it in endorsing this ballot initiative, “The 

current single-party-ballot primary system rewards extremist candidates who appeal to a 

motivated fringe, not the vast majority of Alaskans in the center.”1  In addition, although 

around 57% of voters in Alaska are registered as nonpartisan or undeclared, the closed 

primaries that some political parties used shut many Alaskans out of participation in a 

crucial phase of the election process.  Ballot Measure 2 expands participation by permitting 

all Alaskan voters to participate in the top-four primary structure and the accompanying 

ranked-choice vote general election. 

 
1 Alaska’s Elections Aren’t Serving Us Well. Ballot Measure 2 Will Help., ANCHORAGE 
DAILY NEWS (Oct. 31, 2020), 
https://www.adn.com/opinions/editorials/2020/10/31/alaskas-elections-arent-serving-us-
well-ballot-measure-2-will-help/ (last visited Nov. 29, 2021).  

https://www.adn.com/opinions/editorials/2020/10/31/alaskas-elections-arent-serving-us-well-ballot-measure-2-will-help/
https://www.adn.com/opinions/editorials/2020/10/31/alaskas-elections-arent-serving-us-well-ballot-measure-2-will-help/
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The pending appeal challenges the ability of Alaska’s voters to adopt political 

reforms they believe will expand political participation and improve Alaska’s democracy.  

Appellants ask this Court to rule that the people of Alaska do not have the power to pursue 

political reforms such as the top-four primary structure and RCV.  One of the arguments 

advanced by Appellants and Amici Hon. Mead Treadwell and Hon. Dick Randolph (Amici 

Treadwell & Randolph) is that RCV violates Article III, Section 3 of the Alaska 

Constitution, namely its requirement that “the candidate receiving the greatest number of 

votes shall be governor,” because RCV allegedly prevents the candidate who wins the most 

votes cast from winning the election.  This argument is based on a fundamentally flawed 

view of what the Alaska Constitution means and how RCV operates.  

When Alaska adopted its constitution in the 1950s, the founders considered their 

choices on how to select the winner of the election for governor.  In early American history, 

many states imposed a “majority threshold” requirement, preventing candidates from 

winning unless they received an outright majority of the votes cast in an election.  By the 

1950s, however, nearly all states had eliminated majority thresholds in their state 

constitutions.  They did this by enacting provisions allowing candidates to win simply by 

receiving the most votes cast in the election, even if that number did not surpass 50%.  The 

delegates to Alaska’s constitutional convention, including Amicus Fischer, chose—for the 

governor’s race alone—to adopt such a provision for Alaska’s constitution for the same 

reason so many other constitutions across the country did:  to avoid the problems associated 

with endless runoff elections or legislature-selected winners that had plagued states that 

imposed majority-vote requirements.  This was especially salient for Alaska’s governor, as 
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the short time between the election and taking office would not allow for even the 

possibility of a separate run-off election or other process for selection.2 

RCV is not at odds with the language of article III, section 3 of the Alaska 

Constitution providing that the “candidate receiving the greatest number of votes shall be 

governor.”  The reason is simple:  the winner of an RCV election is always the candidate 

who wins the “greatest number of votes.”  Single-choice voting (SCV) and RCV may use 

different types of ballots and different tabulation methods, but they both fulfill the same 

function:  measuring public support.  And just as SCV can produce a plurality or majority 

winner without that final result being subjected to a majority-vote requirement, so too can 

RCV produce a plurality or majority winner without that result being subjected to a 

majority-vote requirement. 

Of course, RCV elections tend to produce majority winners more frequently than 

SCV elections, but that does not mean RCV imposes any kind of “majority threshold” that 

would prevent the candidate who receives the most votes from being elected.    

In claiming otherwise, Appellants and Amici Treadwell & Randolph make a 

profound mistake:  they treat each round in the RCV tabulation as if it were a separate 

election.  This is akin to asserting that a football team ahead at half-time has scored “the 

most points” and therefore is the winner, even though later rounds of the contest have not 

 
2 See Alaska Const. art. III, § 4 (“�e term of office of the governor is four years, 
beginning at noon on the first Monday in December following his election and ending at 
noon on the first Monday in December four years later.” (emphasis added)), and cf. 
Alaska Const. art. II, § 3 (“Legislators shall be elected at general elections. �eir terms 
begin on the fourth Monday of the January following election unless otherwise provided 
by law.”).  
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yet been completed.  But there is no reason to arrive at this non-sensical interpretation.  

And the Alaska Constitution provides every textual, historical, and institutional reason not 

to.   

When interpreting the Alaska Constitution, this Court considers both the words of 

the relevant provision and the “purpose of the provision and the intent of the framers.”3  

Both “[l]egislative history and the historical context” assist the court in determining 

purpose and intent.4 

An RCV election asks voters to cast a vote in a single balloting, consists of multiple 

rounds of tabulation using the same ballots, and results in one ultimate winner of the 

election.  Because an RCV election always produces a winner based on a single balloting 

and that winner will always be the candidate who receives the greatest number of votes 

cast (whether a majority or not), RCV complies with both the plain language and historical 

purposes of Alaska’s “greatest number of votes” provision. 

In sum, RCV is a method for conducting elections, not a determination of whether 

a plurality or a majority is required to win.  Voters in Alaska should not be deprived of 

their right to adopt political reforms designed to improve the democratic process based on 

a fundamentally mistaken argument that RCV is somehow inconsistent with Alaska law. 

Finally, Amicus Fischer also agrees with Appellee Alaskans for Better Elections that 

Ballot Measure 2’s provisions regarding the pairing of the governor and lieutenant 

 
3 Wielechowski v. State, 403 P.3d 1141, 1146 (Alaska 2017) (internal quotation marks and 
citation omitted). 
4 Id. at 1147 (internal quotation marks and citation omitted). 
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governor are constitutional under article III, section 8 of the Alaska Constitution, and 

adopts Appellee’s argument by reference.  Ballot Measure 2 conforms with both the plain 

meaning and the intent of the Alaska Constitution. 

III. ARGUMENT 

A. The adoption of RCV is consistent with “the greatest number of votes” 
provision in article III, section 3 of the Alaska Constitution. 
RCV is a ballot-counting method that is neither prohibited nor discouraged by the 

Alaska Constitution.  Appellants and Amici Treadwell & Randolph incorrectly assert that 

RCV contravenes the constitution’s “plurality provision,” found in article III, section 3. 

[Appellants’ Br. 17–18; Amici Treadwell & Randolph Br. 4–14] That section provides:  

“The governor shall be chosen by the qualified voters of the State at a general election.  

The candidate receiving the greatest number of votes shall be governor.”5  Appellants and 

their amici argue this provision precludes RCV because a candidate who receives the most 

votes at the end of tabulation could prevail over a candidate who received a plurality of 

first-choice preferences in the first round of tabulation.  Supposedly this means that Ballot 

Measure 2 “requires a majority to win election, not a plurality.” [Amici Treadwell & 

Randolph Br. 13.]  

That argument misunderstands both the purpose of non-majority provisions and the 

nature of ranked-choice voting.  The text, history, and purposes of non-majority provisions 

in state constitutions throughout the United States and in Alaska show RCV to be fully 

consistent with these provisions.  Nothing about RCV requires that a winning candidate 

 
5 Alaska Const. art. III, § 3 (emphasis added).  
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receive a majority of the votes cast.  RCV simply produces majority winners more 

frequently than SCV.  And, unlike an actual “majority-vote requirement,” nothing about 

Ballot Measure 2 would render a popular balloting “void” for failure to reach a majority.  

Instead, RCV always elects the candidate with the “greatest number of votes” at the 

conclusion of the election, as the text and purpose of article III, section 3 require. 

1. “Non-majority” provisions were adopted to ensure a winner would be 
elected by a single popular balloting rather than by legislatures or by 
repeatedly calling voters back to the polls. 

Presently, the constitutions of 39 states and Puerto Rico include some form of 

language providing that an outright majority is not necessary to prevail in an election.6  

Such provisions state that the candidate who receives “the highest number of votes,”7 “the 

largest number of votes,”8 “the greatest number of votes,”9 or “a plurality of the votes”10 

at the general election shall be elected.  These provisions were increasingly adopted 

beginning in the mid-19th century in response to issues arising from “majority-threshold” 

provisions—constitutional clauses that would reject the election of the most popular 

candidate in the field outright if that candidate failed to obtain a majority of the popular 

vote.11 

 
6 See Richard H. Pildes & G. Michael Parsons, The Legality of Ranked-Choice Voting, 109 
CAL. L. REV. 1773, App’x. (2021). 
7 Id. (Alabama, Arizona, Arkansas, Colorado, Delaware, Hawaii, Idaho, Illinois, Iowa, 
Kentucky, Maryland, Massachusetts, Missouri, Nebraska, Nevada, New Mexico, New 
York, North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, South Carolina, South 
Dakota, Texas, Utah, Virginia, Washington, West Virginia, Wisconsin, Wyoming).  
8 Id. (Maryland, Montana, Rhode Island). 
9 Id. (Alaska, Connecticut, Maryland, New Jersey). 
10 Id. (Florida, Maine, Maryland, Nevada, New Hampshire). 
11 See id. at 1796–97.  As states increasingly included “non-majority” provisions in their 
constitutions, many newly admitted states also opted not to require majority winners from 
the outset.  See, e.g., COLO. CONST. of 1876 art. 4, § 3 (including a “highest number of 
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This history is critical to understanding the text and purpose of article III, section 3.  

When interpreting the Alaska Constitution, this Court considers both the words of the 

relevant provision and the “purpose of the provision and the intent of the framers.”12  In 

determining purpose and intent, both “[l]egislative history and the historical context, 

including events preceding ratification” are used to assist the Court.13 

To understand the history and intent of Alaska’s “non-majority” provision, it is 

helpful to contextualize article III, section 3, in the larger history of such provisions in U.S. 

state constitutions.  Alaska’s provision did not develop in a vacuum; it emerged from years 

of election experience and constitutional practice in other states.  As Amici Treadwell and 

Randolph note, [Br. 9 (citing Victor Fischer, Alaska’s Constitutional Convention (U. of 

Alaska Press 1975) at 106)], some delegates to the Alaska Constitutional Convention 

specifically examined similar provisions in other state constitutions before agreeing upon 

the language of article III, section 3.14  A report prepared for the delegates also specified 

some states that still used majority requirements and outlined the “special” contingencies 

those states employed in the event an election did not achieve a majority.15  In short, 

 
votes” provision in Colorado’s original 1876 constitution); NEB. CONSTS. OF 1866, 1871, 
& 1875 AND PROPOSED AMENDMENTS SUBMITTED TO THE PEOPLE 21, 1920 68–69 
(Addison E. Sheldon ed., 1920) (both Nebraska’s 1866 territorial constitution and its 1875 
state constitution contained such provisions); IDAHO CONST. of 1889, art. IV, § 2 (“[T]he 
persons, respectively, having the highest number of votes for the office voted for shall be 
elected[.]”); WYO. CONST. of 1889, art. IV, § 3 (“�e person having the highest number of 
votes for governor shall be declared elected[.]”). 
12 Wielechowski, 403 P.3d at 1146 (internal quotation marks and citation omitted). 
13 Id. at 1147 (internal quotation marks and citation omitted). 
14 See PROCEEDINGS OF THE ALASKA CONST. CONVENTION 1955–66 BEFORE THE ALASKA 
LEG. COUNCIL 2066 (1956) (Del. Frank Barr) (referencing a report from Hawaii and similar 
provisions in “different states”).  
15 A staff paper prepared by Public Administration Service for the Delegates to the Alaska 
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Alaska’s own provision was informed by the greater history of such provisions in the 

United States. 

Prior to the adoption of the Alaska Constitution, other states had adopted “non-

majority” provisions in response to excessively demanding majority-threshold provisions.  

These provisions considered an election to have failed if no candidate received 50%+1 of 

the vote.16  Although strict majority requirements were the norm in the early United States, 

the inflexibility of majority-threshold rules meant that “non-elections” would occur, in 

which no candidate achieved a majority, thereby rendering the election a nullity.  This 

would trigger a contingent method of candidate selection, such as calling the voters back 

to the polls for a new election or allowing the state legislature to select a winner.17   

As experience with democratic government evolved, voters in most states came to 

reject both of these options as inferior to one in which voters would decide in a single 

election who should hold office.  And for good reason.  In Massachusetts, for instance, it 

once took 11 runoff elections for one candidate to reach a majority.18  Indeed, at one point, 

one of Massachusetts’s congressional seats remained vacant for an entire two-year term 

because voters repeatedly failed to come to a majority.19  Meanwhile, a congressional seat 

 
Constitutional Convention (Nov. 1955), at p. 4, n.3.  
16 See Pildes & Parsons, supra note 6, at 1796–1800. 
17 See, e.g., ME. CONST. art. IV, pt. 1, § 5 (1820) (“[I]n case no person shall have a majority 
of votes,” the constitution required officials to “notify another meeting, and the same 
proceedings shall be had at every future meeting until an election shall have been 
effected.”); id. art. V, pt. 1 § 3 (1820) (“[I]f no person shall have a majority of votes, the 
House of Representatives shall, by ballot . . . elect two persons, and make return of their 
names to the Senate, of whom the Senate shall, by ballot, elect one, who shall be declared 
the Governor.”). 
18 See SAMUEL ELIOT MORISON, A HISTORY OF THE CONST. OF MASS. 58 (1917). 
19 Id. (“[O]ne Congressional district, for a failure to give one of these candidates a majority, 
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in Vermont once remained contested over the course of 10 separate runoff elections, which 

only stopped after one of the candidates died.20  In other states, if no candidate won a 

majority, the legislature would then choose the officeholder, thus displacing the voters.  

But, over time, this process led to periods of instability21 and came to be seen as 

 
remained unrepresented for the entire Congress.”); OFFICIAL REPORT OF THE DEBATES AND 
PROCEEDINGS IN THE STATE CONVENTION, ASSEMBLED MAY 4TH, 1853, TO REVISE AND 
AMEND THE CONST. OF THE COMMONWEALTH OF MASS. 248 [hereinafter “MASS. CONST. 
CONVENTION”] (Bos., White & Porter 1853) (statement of Del. Benjamin D. Hyde) (“�e 
more trials there are to elect, the more divided they become, and the more firmly they 
adhere to their distinctive principles, and an election is almost entirely impossible . . . . I 
recollect, that where we have tried for a period of one whole congress, for two years, we 
failed to choose a representative.”); id. at 253 (statement of Del. John C. Gray) 
(“Gentlemen may recollect that at one time three seats were vacant in our congressional 
delegation; and this state of things lasted during a whole congress, if I remember right.”). 
20 See D. Gregory Sanford & Paul Gillies, And If There Be No Choice Made: A Meditation 
on Section 47 of the Vermont Constitution, 27 VT. L. REV. 783, 792 (2003). 
21 In Rhode Island, for example, there were four no-choice elections for governor in only 
five years (1889–1893) due to the presence of a third party (the Prohibition Party).  See 
PATRICK T. CONLEY & ROBERT G. FLANDERS JR., RHODE ISLAND STATE CONSTITUTION 
154 (2011).  �ese elections were sent to the state legislature.  In 1889 and 1891, the 
legislature failed to elect the candidate who received the most popular votes.  See id.  �en, 
in 1893, the Republican Senate and Democratic House reached an impasse and failed 
entirely to elect a new governor.  See id.  Rhode Island overwhelmingly removed the 
majority threshold shortly thereafter.  See id.  Maine similarly experienced no-choice 
gubernatorial elections in 1878 and 1879, leading to partisan chaos.  See LOUIS CLINTON 
HATCH, 2 MAINE: A HISTORY (1919).  In 1878, the legislature chose a Democratic 
governor, despite the Republican receiving more votes.  See id. at 593–95.  In 1879, that 
same Democratic governor threw out numerous election returns on technicalities, leading 
to the formation of “rival legislatures,” each of which claimed the power to elect the new 
governor following another no-choice election.  See id. at 599–604.  �e state only 
narrowly avoided outright war.  Id. at 613–15.  Maine removed the majority-threshold 
requirement for gubernatorial elections from its constitution in 1880.  ME. CONST. art. V, 
pt. 1, § 3.  
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inconsistent with popular sovereignty.22  Voters decided they should be the ones to fill 

elective offices, not legislatures.   

Removing strict majority requirements by adopting “non-majority” provisions 

remedied these problems by allowing a winner to be selected through a single popular 

election.23  These provisions did not positively impose any particular kind of election 

system or method of balloting (indeed, most voters and legislators were likely unaware of 

alternative election systems at the time the provisions were adopted).  Instead, the goal of 

these provisions was to end the possibility of a “failed” election and eliminate the problems 

associated with the “special contingencies” that were triggered thereby.  These provisions 

achieved this by requiring that the candidate who received the most votes at the conclusion 

of a single election would be the winner—whether they received a majority or a plurality.  

Indeed, records of state constitutional debates and historical commentaries point 

overwhelmingly to three justifications for plurality provisions:  (1) promote finality by 

determining a winner in a single popular election; (2) improve administrative efficiency 

 
22 See MASS. CONST. CONVENTION, supra note 19, at 242 (statement of Del. William 
Schouler) (“I ask whether it would not be better to allow the people of the counties to elect 
their own senators under the plurality system, than it is to throw the question into the House 
of Representatives, and let us elect them.”); id. at 254 (statement of Del. John C. Gray) 
(“[T]he effect of the operation of the majority principle is to take the power of election 
from the people, and give it to the legislature.”); MELBERT B. CAREY, THE CONN. CONST. 
37 (1900) (“If we are to retain popular government in Connecticut the constitution should 
be so changed that the votes of the people, as cast on election day, should have their full 
effect.”). 
23 Pildes & Parsons, supra note 6, at 1796–1800. 
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and economy; and (3) reduce partisan control over election outcomes by removing 

contingencies such as selection of the winning candidate by the legislature.24 

Alaska’s own constitutional history reflects similar concerns over permitting the 

legislature to institute a majority-threshold requirement for the governor’s race, which 

could potentially result in a failed election and unacceptable delay in seating a governor.  

By the time Alaska began its constitutional convention in 1955, “non-majority” provisions 

were so ubiquitous and seemingly obvious that at least one delegate suggested striking the 

language as “meaningless” or “confusing.”25  In response, Delegate Katherine Nordale 

explained the necessity of the provision, arguing that “[I]f you leave this to the legislature 

they could say that the candidate [must] receiv[e] a majority of the votes cast, and it is 

conceivable that there may be three tickets in the field for governor.”26  In other words, 

such a requirement might lead to a “non-election” with no majority winner.  Delegate Frank 

Barr agreed, saying “in case there are more than two candidates that complicates the 

question, and this solves it right here.”27  In the vote immediately following these 

comments, the delegates chose to retain the current provision.28 

The delegates, understandably, did not want a system in which an election might 

fail to produce a winner.  By prohibiting the legislature from requiring a majority threshold, 

the convention assured victory for the candidate with the highest number of votes in a 

 
24 For numerous examples of these rationales from a variety of states, see id. at 1798–99. 
25 PROCEEDINGS OF THE ALASKA CONST. CONVENTION 1955–66 BEFORE THE ALASKA 
LEG. COUNCIL 2065 (1956) (statement of Del. George Sundborg).  
26 Id. at 2065–66 (statement of Del. Katherine Nordale). 
27 Id. at 2066 (statement of Del. Frank Barr). 
28 Id. 
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single election—no endlessly returning to the polls, no politicians picking their own 

favored candidates, no deeming the voice of the people “null and void.”  RCV provides 

precisely what Alaska’s constitutional delegates sought to achieve.  

2. RCV always elects the candidate with the “greatest number of votes.” 
Ballot Measure 2 squarely complies with the plain language and historical purposes 

of article III, section 3.  Voters cast a single ranked ballot in a single election, and RCV’s 

tabulation process identifies which candidate has received “the greatest number of votes” 

based on that single balloting.29  As a matter of constitutional interpretation, little more 

needs to be said. 

Appellants and Amici Treadwell & Randolph attempt to cast doubt on this plain 

reading, however, by alleging that RCV’s tabulation process is akin to the kind of majority-

threshold requirement found in early American constitutions.  It is not. 

Appellants and their amici confuse two distinct aspects of the election system:  the 

number of votes a candidate must achieve in order to be elected and the balloting method 

used for the election.  The former asks what level of popular support must be attained for 

a candidate to be elected; the latter asks how this level should be measured.   

Consider the traditional, SCV balloting method.  SCV is used in states with and 

without majority thresholds.  That is because SCV is simply a method of measuring 

support.  The most popular candidate in an SCV election might receive a plurality of the 

 
29 See AS 15.15.350(d)(1). 
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votes cast or a majority of the votes cast.  A separate rule determines whether that number 

of votes is sufficient to be elected.30  

The same is true of RCV.  RCV can be used in states with and without majority 

thresholds.  The most popular candidate in an RCV election might receive either a plurality 

or a majority of votes cast.  Of course, RCV winners will more frequently receive a majority 

of the vote, but if no one does, the candidate who receives the plurality of the votes wins.  

That is because RCV, like SCV, is a balloting method, not a vote threshold.  

Nor does the fact that an RCV tabulation proceeds in sequential rounds mean that it 

is “a system that requires a majority of votes in contravention of the Constitution.” 

[Treadwell & Randolph Amici Br. 7 (emphasis added)]   

First and most significantly, RCV imposes no final threshold requirement that 

would nullify an election if that threshold were not met.  At the conclusion of an RCV 

election, whichever candidate has “the greatest number of votes” in the final round of 

tabulation is declared the winner.  Just as with SCV, RCV runs no risk at all of leading to 

a “non-election”—the core mischief that “non-majority” provisions were adopted to 

avoid.31  RCV entails only one election, at the end of which some candidate will have the 

most votes and be elected.  

 
30 Appellants implicitly recognize this distinction.  While arguing that aspects of Alaska’s 
electoral process have remained the same throughout Alaska’s history, Appellants 
acknowledge that still, “[t]he candidate receiving the greatest number of votes, whether 
that number is a majority or a plurality, is elected governor.” [Appellants’ Br. 17] �is 
highlights that a vote threshold plays a constitutionally distinct role from the balloting 
method used to actually measure popular support. 
31 Samuel L. Bray, The Mischief Rule, 109 GEO. L.J. 967 (2021) (discussing the role and 
function of “the mischief rule” in the interpretive exercise). 



 

15 
 

Second, although state law (or regulations) will often have the RCV tabulation stop 

when a candidate obtains a majority of the votes in a particular tabulation round, it does 

not stop because RCV requires a majority.  Rather, when a candidate obtains an absolute 

majority in any given round of tabulation, it becomes mathematically impossible for any 

other candidate to receive more votes, even if all other remaining candidates’ votes were 

transferred to the second-place vote-getter.  The election is over, not due to any “majority-

vote requirement,” but because the winner of “the greatest number of votes” has been 

identified and any further tabulation is considered unnecessary.32   

Finally, RCV does not even necessarily result in a majority outcome.  Because RCV 

elections do not require voters to use all of their rankings, it is possible that some voters’ 

ballots will not count towards one of the candidates remaining in the final round.33  When 

these “inactive” or “exhausted” votes are included in the denominator, it becomes possible 

that a candidate who has received a majority of votes in the final round of tabulation might 

 
32 In fact, many RCV jurisdictions are increasingly choosing to run the tabulation down to 
two candidates even after one candidate receives a majority because doing so provides 
additional information to voters about the winning candidate’s “mandate.”  See, e.g., 
Kimberly Veklerov, East Bay Officials Push for More Transparency in Ranked-choice Vote 
Counting, S.F. CHRON. (Oct. 19, 2018), https://www.sfchronicle.com/bayarea/article/East-
Bayofficials-push-for-more-transparency-in-13321986.php (discussing how the tabulation 
process in San Francisco now continues until only two candidates remain, regardless of 
whether a candidate receives a majority share of the vote in an earlier round).   
33 Pildes & Parsons, supra note 6, at 1786.  See also Dudum v. Arntz, 640 F.3d 1098, 1111 
(9th Cir. 2011) (noting that RCV “does not necessarily produce a majority result; a plurality 
of the total votes cast can prevail, as the majority is only of the last stage of calculation, 
when many candidates have been mathematically eliminated”); Op. of the Justs., 2017 ME 
100, ¶ 65, 162 A.3d 188, 211 n.38 (noting that it is “possible that . . . the prevailing 
candidate could win by a plurality of votes [if] a ballot becomes ‘exhausted’”). 

https://www.sfchronicle.com/bayarea/article/East-Bayofficials-push-for-more-transparency-in-13321986.php
https://www.sfchronicle.com/bayarea/article/East-Bayofficials-push-for-more-transparency-in-13321986.php
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have only received a plurality of the total number of overall votes cast in the race.34   

Whether such a result should be characterized as a “majority win” may be an 

interesting question for advocates, opponents, and academics to debate as a matter of 

policy.35  But it is irrelevant as a matter of constitutional interpretation in states with “non-

majority” provisions.36  Under RCV, the candidate with the most votes in the final round 

prevails regardless of whether that candidate achieves a true majority of all votes cast.  As 

even Appellants’ amici acknowledge, that is all that matters under Alaska’s “non-majority” 

provision—that “the candidate for governor who receives the highest number of votes 

wins, whether that number of votes is more or less than 50 percent of the total number of 

 
34 Amici Treadwell and Randolph cite a perfect example in their brief:  the 2018 race for 
Maine’s second congressional district.  [See Br. 15] In that race, Bruce Poliquin received 
46% of first choices, Jared Golden received 45% of first choices, and two independent 
candidates received the remaining first choices.  After the independent candidates were 
eliminated, however, Golden prevailed, having earned more votes than Poliquin by the end 
of tabulation.  Whether Golden received “a majority,” however, depends on which votes 
you include in the denominator.  On 7,820 ballots, voters ranked an independent candidate 
first and then declined to fill in any other preference rankings.  On another 335 ballots, 
voters only ranked the two independent candidates.  When these candidates were 
eliminated, those votes did not transfer to Golden or Poliquin.  That meant that while 
Golden won with a majority (50.6%) of the votes still active in the final round, he won 
with only a plurality (49.2%) of the total number of votes cast in the race overall.  Pildes 
& Parsons, supra note 6, at 1819–20.  
35 See, e.g., Lindsey Cormack & Jack Santucci, New Yorkers used ranked-choice voting 
last month. Did it eliminate spoilers, as promised?, THE WASH. POST (July 27, 2021), 
https://www.washingtonpost.com/politics/2021/07/27/new-yorkers-used-ranked-choice-
voting-last-month-did-it-eliminate-spoilers-promised/ (“Only 13 of 46 city council 
elections were decided in the first round, with clear majorities favoring one candidate. For 
the others, so many ballots became ‘inactive’ as top-ranked candidates were eliminated that 
most winners did not earn a majority of the votes cast.”) (last visited Nov. 29, 2021). 
36 �is question is relevant in states with majority threshold provisions, but only to the 
question of whether any given RCV result does or does not satisfy the state’s majority-
threshold rule—not the legality of RCV as a balloting method.  See Pildes & Parsons, supra 
note 6, at 1818–27. 
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votes cast.” [Treadwell & Randolph Amici Br. 6 (citing LAA, Alaska’s Constitution: A 

Citizen’s Guide, 77 (5th ed. 2021))] 

In short, whether a state’s constitution requires a majority of votes to win or not, 

neither the text nor the purpose of such provisions say anything about whether that state’s 

balloting method should be SCV or RCV.  That is a choice Alaska’s voters are free to 

make.  

3. RCV does not involve a series of runoff elections. 
Under RCV, voters cast a vote in a single election and the tabulation process for that 

election produces a single, final result.  Appellants and Amici Treadwell & Randolph 

obscure this fact because their entire argument depends on misleadingly arguing that each 

round of RCV vote tabulation is a separate election rather than just one step in a single 

process. [See Appellants’ Br. 17 (calling RCV, “in essence, a series of run-off elections”)] 

After all, with each ranked ballot fully counted and every round of tabulation complete, 

RCV balloting will always elect the candidate with the greatest number of votes.  

Appellants and their amici can manufacture a conflict with the constitution only if each 

round of counting somehow constitutes a separate “election” and each preference ranking 

on each voter’s ballot constitutes a separate “vote.” 

 Simply put, it is fundamentally wrong to treat the first round of tabulation like a 

separate election, and there is no reason to think the state constitution somehow demands 

this treatment.  Again, this is akin to treating each quarter of a football game as if it were a 

separate game rather than one stage in a single game.  In a ranked-choice election, voters 

cast a single ranked vote on a single ballot at a single point in time, and the candidate with 
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the most votes wins the election.  A ranked vote may convey more information than a 

single-choice vote, but there is still only one election.  On the other hand, in a traditional 

runoff election, voters begin their decision-making anew after the first election concludes.  

Candidates must resume campaigning and mobilize voters to turn out for a separate 

election.  The state must fund and conduct an entirely new election.  Some voters who 

participated in the first election may not turn out for the runoff election; some voters may 

turn out for the runoff election who did not vote in the first election.  And all voters who 

choose to participate in the runoff must cast a new ballot following the completion of—

and with knowledge of—the first election’s result.   

 This distinguishing characteristic has been recognized by state courts,37 federal 

courts,38 and academic commentators alike.39  Even Appellants themselves point out that, 

unlike a traditional, separate runoff election, an RCV voter “must vote in advance for the 

second and later rounds.” [Appellants’ Br. 15–16] At no point is the voter given the 

opportunity to reconsider candidates or cast a new vote after the first round of tabulation.  

 
37 See Moore v. Election Comm’rs, 35 N.E.2d 222, 238–39 (Mass. 1941) (observing that 
“no voter can cast more than one effective vote, even though he has the privilege of 
expressing preferences as to the candidate for whom his vote shall be effective when it is 
demonstrated that it will not be effective for a candidate for whom he has expressed a 
greater preference” and stating that “candidates receiving the largest numbers of effective 
votes counted in accordance with the plan are elected, as would be true in ordinary plurality 
voting”). 
38 See Dudum, 640 F.3d at 1107 (“[O]nce the polls close and calculations begin, no new 
votes are cast. . . . �e ballots . . . are the initial inputs; the sequence of calculations 
mandated by [RCV] is used to arrive at a single output—one winning candidate.”).  
39 Peter C. Fishburn, Social Choice and Plurality-like Electoral Systems, in Bernard 
Grofman, Electoral Laws and �eir Political Consequences 193, 195 (Bernard Grofman & 
Arend Lijphart eds., 1986) (pointing out the “obvious differences” between a preferential 
voting system and a traditional runoff, including that “preferential voting requires voters to 
order the candidates and never needs a second ballot”). 
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And it is only after the final stage of RCV tabulation that a voter’s vote actually becomes 

legally effective.40  In other words, each voter only has one vote, and that one vote counts 

for the highest-ranked candidate still in the race.  The voter’s preference rankings simply 

let the state know who the vote should count for—they are not separate “votes.”  

 To be sure, the analogy to traditional runoff elections can be deceptively tempting.  

In a recent non-binding advisory opinion, the Justices of Maine’s Supreme Judicial Court 

made this exact mistake, treating the first round of an RCV tabulation as if it were a separate 

election and the first preference ranking as if it were somehow a separate vote.41  Notably 

missing from the Justices’ mere two-paragraph analysis, however, was any explanation of 

why Maine’s constitution compelled this curious result.  Rather than examining RCV on 

its own merits to determine whether it complied with the text and purpose of the state’s 

plurality provision, the Justices simply treated RCV as though it were a traditional runoff 

with multiple elections. 

 But as one federal circuit court has observed of the comparison between RCV and 

traditional runoffs:  “the analogy is just that—an analogy.”42  When voters in Alaska 

adopted RCV, they surely did not think they were creating a system in which they would 

participate in a distinct series of “elections”—the number of which would vary from office 

to office or year to year depending on how many rounds of RCV tabulation were necessary 

to identify a winner.  And the system the voters actually adopted is distinguishable from 

 
40 Pildes & Parsons, supra note 6, at 1807. 
41 See Op. of the Justs., 2017 ME 100, ¶¶ 61, 64, 162 A.3d 188, 211.   
42 Dudum, 640 F.3d at 1107. 
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traditional runoff elections in every constitutionally meaningful way.43    

 In short, when voters cast a ranked vote in a ranked-choice election, they recognize 

that their vote will be given effect according to the tabulation rules they themselves adopted 

and that the candidate who receives the most votes in that election will win.  Appellants 

and their amici may not like that process, but the people of Alaska came to a different 

conclusion.  And should the voters change their mind after experience with RCV and 

decide to return to using SCV, they are free to do so as well.  But if the balloting method 

the people adopted complies with the plain language and purpose of the state constitution—

as RCV does—then the people’s word is the final word. 

B. Ballot Measure 2’s method of pairing the governor and the lieutenant 
governor is constitutional under article III, section 8 of the Alaska 
Constitution.44 
Amicus Fischer agrees with, and adopts by reference, the arguments made by 

Appellee Alaskans for Better Elections regarding Ballot Measure 2’s method of pairing the 

governor and lieutenant governor. [ABE Ae. Br. 34–50] Contrary to what Amici Treadwell 

& Randolph claim, the plain language of article III, section 8 does not mandate that a 

candidate for lieutenant governor may only receive a nomination by running solo in a 

partisan primary. [Amici Treadwell & Randolph Br. 20] In fact, the section clearly contains 

broad language that encompasses the provisions of Ballot Measure 2. 

 
43 See supra section III.A.2. 
44 Amici Richard H. Pildes and G. Michael Parsons possess expertise on state constitutional 
majority and non-majority provisions but not on the issue in Part II and therefore do not 
address the arguments in this section. 
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Amici read into the constitution a requirement that does not exist.  In reality, 

article III, section 8 gives the legislature (and the people, via ballot initiative) discretion to 

determine the manner for nominating and selecting candidates for lieutenant governor.  Its 

language is plainly permissive, giving the legislature (or voters) the ability to “provide[] 

by law” any “manner” for “nominating candidates for . . . elective offices.”45  Indeed, the 

provision was written as a compromise among delegates to the Constitutional Convention, 

and its intent was to leave the details of the nominating process for lieutenant governor up 

to future legislatures and voters.46  The resulting language merely requires that state law 

not treat the nomination for lieutenant governor differently than nominations for other 

elective offices.  Ballot Measure 2 does exactly that; it does not differentiate the nomination 

of lieutenant governor from any other type of nomination, except that the lieutenant 

governor must be paired with a candidate for governor, as is required by the second 

sentence of article III, section 8.47 

Amici Treadwell & Randolph’s interpretation of article III, section 8 is furthermore 

inconsistent with the manner in which lieutenant governor nominations have proceeded in 

Alaska since far before the passage of Ballot Measure 2.  Since 1960, there were multiple 

 
45 Alaska Const. art. III, § 8. 
46 See 3 Proceedings of the Alaska Const. Convention (PACC) at 2009–10 (Jan. 13, 1956) 
(comments of Delegate Vic Fischer) (noting that draft language “would appear to leave the 
way open for the legislature to prescribe” the manner of a primary); see also id. at 2010 
(comments of Delegate Victor Rivers) (“I agree with Mr. Fischer that this section does 
leave open the method which the law would prescribe . . . so the legislature could decide 
as to how the nominations would be made[.]”). 
47 Alaska Const. art. III, § 8. (“In the general election the votes cast for a candidate for 
governor shall be considered as cast also for the candidate for lieutenant governor running 
jointly with him.”).   
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methods by which a lieutenant governor could be nominated.48  Several of these 

nomination methods explicitly conflict with Amici’s position that lieutenant governor 

candidates must run solo in a partisan primary, including nomination by signature petition 

and selection by a political party due to the death, withdrawal, or disqualification of a 

candidate.49  This Court has repeatedly recognized a strong presumption of 

constitutionality for laws passed by the first legislature, as the first legislature was 

composed of many of the original drafters of the Alaska Constitution.50 

Candidates for lieutenant governor have, in fact, qualified for the ballot via both of 

the above methods without challenge.  Constitutional Delegate Jack Coghill, for example, 

was elected lieutenant governor after being nominated for the general election via the 

 
48 See Ch. 83, § 5.11, SLA 1960 (“If any candidate nominated at the party primary 
nomination dies, withdraws, or becomes disqualified from holding office for which he is 
nominated after the primary nomination and 10 days or more before the general election, 
the vacancy may be filled by party petition.  �e secretary of state shall place the name of 
the person nominated by party petition on the general election ballot.”); Ch. 83, § 5.53, 
SLA 1960 (“Petitions for the nomination of candidates for the office of governor, secretary 
of state, United States senator and United States representative shall be signed by not less 
than 1,000 qualified voters.  Candidates for the office of governor and secretary of state 
must file jointly.” (emphasis added)); Ch. 83, § 5.56, SLA 1960 (“�e secretary of state 
shall place the names and political group affiliation of persons who have been properly 
nominated by petition on the general election ballot.”); see also O’Callaghan v. State 
(O’Callaghan I), 826 P.2d 1132, 1137, n.8 (Alaska 1992) (noting that section 5.11 was “the 
predecessor to AS 15.25.110”). 
49 See supra note 48.  
50 See State v. A.L.I.V.E. Voluntary, 606 P.2d 769, 777 (Alaska 1980) (“[S]ince [the statute] 
was passed by the first state legislature, several members of which had served in the Alaska 
Constitutional Convention, and was approved by Governor Egan, who had been chairman 
of the Convention, a stronger than usual presumption of constitutionality should be 
applied.”); Bradner v. Hammond, 553 P.2d 1, 4 n.4 (Alaska 1976) (“Contemporaneous 
interpretation of fundamental law by those participating in its drafting has traditionally 
been viewed as especially weighty evidence of the framers’ intent.” (citations omitted)). 
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second process above.51  And in 2014, a petition candidate for governor and his selected 

lieutenant governor won the general election.52  It is additionally conceivable that 

candidates for governor and lieutenant governor may win an election through a write-in 

campaign.53    

Finally, Amici Treadwell & Randolph’s interpretation itself conflicts with article III, 

section 8, because it does not allow the lieutenant governor to be nominated “in the 

manner” candidates for all other offices may be nominated.  In fact, it would remove the 

nomination methods listed above for the lieutenant governor office only.  Treating 

nominees for lieutenant governor differently than nominees for all other offices violates 

the plain language of the constitutional provision.  Accordingly, the Court should reject 

Amici Treadwell & Randolph’s unworkable interpretation of article III, section 8. 

IV. CONCLUSION 

 For the foregoing reasons, this Court should reject the Appellants’ arguments and 

uphold the decision from the court below. 

 
51 O’Callaghan v. State (O’Callaghan II), 920 P.2d 1387, 1387–88 (Alaska 1996) ; see also 
Alaska Constitutional Convention Files, Folder 101, 
http://www.akleg.gov/pdf/billfiles/ConstitutionalConvention/Folder%20101.pdf (listing 
“John B. Coghill” as a constitutional convention delegate from Nenana, Alaska). 
52 See Richard Mauer, Walker, Mallott To Join Forces In Governor’s Race, ANCHORAGE 
DAILY NEWS (Sep. 2, 2014), https://www.adn.com/politics/article/walker-mallott-join-
forces-governors-race/2014/09/02/ (last visited Dec. 3, 2021); Patrick Temple-West, 
Independent Walker Wins Alaska Governor's Race, POLITICO (Nov. 14, 2014), 
https://www.politico.com/story/2014/11/bill-walker-alaska-governors-race-2014-sean-
parnell-112922 (last visited Dec. 3, 2021). 
53 Yereth Rosen, Senator Lisa Murkowski Wins Alaska Write-in Campaign, REUTERS (Nov. 
17, 2010), https://www.reuters.com/article/us-usa-elections-murkowski/senator-lisa-
murkowski-wins-alaska-write-in-campaign-idUSTRE6AG51C20101118 (last visited 
Dec. 3, 2021).  

https://www.adn.com/politics/article/walker-mallott-join-forces-governors-race/2014/09/02/
https://www.adn.com/politics/article/walker-mallott-join-forces-governors-race/2014/09/02/
https://www.politico.com/story/2014/11/bill-walker-alaska-governors-race-2014-sean-parnell-112922
https://www.politico.com/story/2014/11/bill-walker-alaska-governors-race-2014-sean-parnell-112922
https://www.reuters.com/article/us-usa-elections-murkowski/senator-lisa-murkowski-wins-alaska-write-in-campaign-idUSTRE6AG51C20101118
https://www.reuters.com/article/us-usa-elections-murkowski/senator-lisa-murkowski-wins-alaska-write-in-campaign-idUSTRE6AG51C20101118
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 Th e framers added this section to the constitution via a 1992 constitutional 
amendment that the voters ratifi ed on November 3 of that year by a margin of 
215,040 to 142,130. Th e fi rst paragraph provides four-year terms for the fi ve 
general offi  cers, eff ective in 1994, thereby doubling their tenure. Th e 1973 
Constitutional Convention had advanced this provision, but the voters narrowly 
rejected it on November 6, 1973, with 55,998 against and 52,332 in favor. Th e 
1986 open convention proposed four-year terms for both general offi  cers and 
members of the General Assembly, coupling the extension with a recall provi-
sion. Th e voters rejected that change by a wider margin because of its att empt to 
lengthen legislators’ tenure. By the deletion of legislators from the provision, the 
1992 amendment fared much bett er.  

 Th e terms of the state offi  cers set by this section have changed signifi cantly 
over the course of time. Th e Charter of 1663 allowed general offi  cers one-year 
terms, a tenure that the constitution of 1843 reaffi  rmed. Not until the ratifi ca-
tion of Article of Amendment XVI on November 7, 1911, by a vote of 27,149 to 
14,176 did general offi  cers and legislators receive a two-year term. 

 Th e last sentence of paragraph 1 contains a fi nal feature of the 1992 amend-
ment as it pertains to term and tenure. Based on the Twenty-second Amendment 
to the federal Constitution, it bars a person from serving consecutively in the 
same general offi  ce for more than two full terms, “excluding any partial term 
of less than 2 years previously served.” Th is term limitation does not apply to 
legislators, however, because their term of offi  ce was not lengthened. 

 Th e fi nal four paragraphs of Section 1 set forth with specifi city a procedure 
for the recall of general offi  cers (but not legislators). Th e lengthening of the term 
of offi  ce to four years primarily accounts for this change. Th e recall process, how-
ever, has its limits. No general offi  cer can be the object of a recall petition unless 
“indicted or informed against [i.e., a criminal information brought by the att or-
ney general] for a felony, convicted of a misdemeanor, or against whom a fi nding 
of probable cause of violation of the code of ethics has been made by the ethics 
commission.” Th e petition requires the signatures of 3 percent of the total 
number of votes cast in the last preceding general election for that offi  ce to begin 
the process and 15 percent of that number to force a special election at which 
“the issue of removing said offi  ce holder and the grounds therefore shall be 
placed before the electors of the state.” Petitioners have 90 days from the issu-
ance of the 3 percent petition by the state board of elections to accumulate the 
required verifi ed signatures.     

  SECTION 2. Election by plurality.        In all elections held by the people for state, city, 
town, ward or district offi  cers, the person or candidate receiving the largest number 
of votes cast shall be declared elected.   

 Section 2 specifi cally provides that in both primary and general elections for 
state offi  ce, candidates can win an election only if they receive the largest number 
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or a plurality of the votes cast.  S ee  Mett s v. Murphy,  363 F. 3d 8 (1st Cir. 2003). 
Hence, by receiving a majority of the votes, the candidate will be declared winner 
of the election. See  id.  

 Th e plurality provision originated as Article of Amendment X adopted on 
November 18, 1893, by the overwhelming margin of 26,703 to 3,331—the most 
decisive ratifi cation of an amendment in Rhode Island’s constitutional history. 
Th e emphatic nature of the vote was due to four years (1889–1893) of electoral 
“no choice” in the race for governor under the existing majority election require-
ment. Th is annual impasse was the result of the presence of a third party (the 
Prohibition party) in the races for several state offi  ces. 

 In 1889 Democratic reformer “Honest” John Davis outpolled Republican 
Herbert W. Ladd by 4,419 votes, but the General Assembly’s grand committ ee 
gave the nod to Ladd under the procedures established by Article VIII, Sections 7 
and 10. In 1890 Davis was again the high vote-gett er against Ladd, and this time 
 he was chosen governor by the grand committ ee because of an increased number 
of House Democrats. In 1891 Davis again outpolled Ladd, but the legislators 
picked the Republican. In 1892 Republican D. Russell Brown beat Democrat 
William Wardwell with a narrow majority of 243 ballots, but in 1893 no one 
obtained a majority. When the Republican senate and the Democratic House 
reached an impasse, the ballots were not offi  cially counted, there was no election, 
and Brown carried over. 

 Since the plurality election requirement applied to legislators as well as gen-
eral offi  cers, there were numerous second or “by-elections” held that caused 
changes in the composition of the grand committ ee. Eventually the returns from 
by-elections resulted in a grand committ ee of 60 Republicans, counting the 
lieutenant governor, and 59 Democrats. At this juncture the Democratic House 
expelled two Republican members-elect under the provisions of the old 
  Article IV, Section 6  , giving the Democrats control of the grand committ ee. Th e 
House then sent an invitation to the Republican senate to join it in grand com-
mitt ee to count the votes for governor and other general offi  cers. Th e senate 
declined the invitation and voted to adjourn “owing to irreconcilable diff er-
ences” with the House. When the house ignored the senate action, incumbent 
Governor Brown prorogued the General Assembly under the provisions of 
Article VII, Section 6, of the 1843 constitution, so the popular votes cast in the 
1893 election were never counted. 

 Th e House then asked the supreme court for its opinion of the legality of the 
adjournment of the legislature by the governor. Assuming that the governor had 
prorogued the General Assembly before the resolution asking for an opinion 
had been passed, the court answered fi rst that it was under no obligation to take 
notice of the resolution because it had not been “passed by the House of 
Representatives.” Waiving the question as to the legality of the resolution because 
of “the gravity of the situation. . . . and the importance of the principles involved,” 
the court assumed the right and duty to answer: (1) that circumstances, such as 
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“a palpable violation of the Constitution by the expulsion of members contrary 
to its provisions, whereby the character of the grand committ ee is changed,” 
might warrant the senate in its vote to adjourn for more than two days before 
proceeding to the imperative duty of counting the vote; (2) that the determina-
tion of the fact of a disagreement as to the time and place of adjournment rested 
with the governor exclusively and was not subject to review by the court; and 
(3) that the governor had the power to prorogue the assembly without restric-
tion as to the condition of business pending before it—he, and not the court, 
had the authority to make that decision.  In re Legislative Adjournment,  18 R.I. 
824 (1893). 

 Th e 1893 deadlock caused by the majority-vote requirement also spawned 
several supreme court opinions relative to General Assembly elections, namely, 
 In re the Ballot Marks,  18 R.I. 822 (1893);  In re North Smithfi eld Election,  18 R.I. 
817 (1893); and  State v. Town Council of South Kingstown,  18 R.I. 258 (1893). 
Th e only detailed analysis of this election fi asco is Charles Carroll,  Rhode Island: 
Th ree Centuries of Democracy,  2:660–65 . 

 Article of Amendment XI eliminated this serious defect in the state’s election 
laws—one which had not been rectifi ed by the constitution of 1843, even 
though similar governmental crises had occurred in 1806, 1832, and 1839. Aft er 
1843, “no choice” popular balloting marked the elections of 1846, 1875, and 
1876.     

  SECTION 3. Filling vacancy by the General Assembly when elected offi  cers 
cannot serve—Election when there is no plurality.        When the governor-elect shall 
die, remove from the state, refuse to serve, become insane, or be otherwise incapaci-
tated, the lieutenant governor-elect shall be qualifi ed as governor at the beginning of 
the term for which the governor was elected. When both the governor and lieutenant 
governor-elect, or either the lieutenant governor, secretary of state, att orney-general, 
or general treasurer-elect, are so incapacitated, or when there has been a failure to 
elect any one or more of the offi  cers mentioned in this section, the general assembly 
shall upon its organization meet in grand committ ee and elect some person or per-
sons to fi ll the offi  ce or offi  ces, as the case may be, for which such incapacity exists or 
as to which such failure to elect occurred. When the general assembly shall elect any 
of said offi  cers because of the failure of any person to receive a plurality of the votes 
cast, the election in each case shall be made from the persons who received the same 
and largest number of votes.   

 Th is section was added to the 1843 Rhode Island Constitution by Article of 
Amendment XI, Section 3, entitled “Elections and Terms of Offi  cers.” It was 
ratifi ed by the voters on November 6, 1900, by a margin of 24,351 to 11,959. 
Th is amendment provided for the fi lling of certain offi  ces because of vacancy or 
incapacity.  In re Railroad Commissioner,  28 RI 602, 67 A.802 (1907). Gender 
references were replaced with neutral language in 1986 when the section received 
its present constitutional position. 
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CHAPTER 12
Social Choice and
Electoral Systems

Peter C.

he purpose of this chapter is to consider the analysis of alterna-Ttive electoral systems for large-scale elections, especially those in 
which more than two viable candidates compete for a single office.
Our discussion is motivated by two axioms of political behavior. (1)
Different election procedures can affect not only the conduct and
outcomes of elections, but might also influence basic political struc-
tures. (2) Politically powerful individuals are often wary of proposed
electoral changes and will strongly oppose proposed changes that
they perceive to be inimical to their interests. I call attention to two
implications of these axioms.

First, in a society whose powerful individuals or political parties are
more or less satisfied with present electoral procedures, it is extremely
difficult to institute significant changes in these procedures. This con-
clusion is borne out by historical evidence. For example, the electoral
college method of choosing a president of the United States has re-
mained intact for many decades despite periodic attempts to change
the presidential election system. Another example is provided by two
three-candidate senatorial elections in New York. In 1970, James
ley defeated Charles Goodell and Richard Ottinger by a plurality of

to 24 and respectively, despite the likelihood that either
Goodell or Ottinger would have beaten in a direct majority 
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contest between the two (Stratmann, 1974; Brams and Fishburn, 1978,
1983). Although many observers were dissatisfied with the plurality
voting method used in that election, the system was not changed.
Then, in 1980, Alphonse D’Amato defeated Elizabeth Holtzman and
Jacob Javits by a plurality of to 44 and respectively, though
the polls indicated that Holtzman would have easily beaten D’Amato
if Javitshad not been a candidate. 

The second implication of axioms (1)and (2) is that if a proposed 
change is to have a significant chance of being adopted, it must be
examined from a number of perspectives and shown to be superior to 
the status quo system for most, if not all, of these perspectives. Other-
wise, powers who are comfortable with the present system and,
rightly or wrongly, fear the effects of the proposed change, will often
be able to sway the tide their way.

Elsewhere (Fishburn, 1983) I have identified twelve dimensions of
election procedures that deserve close examination in any serious at-
tempt to supplant one electoral system by another. I will review sev-
eral of these briefly so as to give an idea of what is entailed by the task
of comparing different systems.’ The next section of this paper then 
notes several pluralitylike electoral systems that either enjoy wide-
spread use or could be serious contenders to present systems. In par-
ticular, I focus on plurality, plurality-with-runoff, and approval voting, 
although other methods will be mentioned. I then discuss selected 
dimensions among the twelve on which these pluralitylike systems
have been compared. The highlighted dimensions involve candidate
and voter strategies, evaluative factors of aggregation procedures, and
effects on institutions.

Ballots, or vote-expression mechanisms, can affect elections. Obvi-
ous examples are open versus secret ballots and voting machines ver-
sus paper ballots. Less obvious factors are the order in which candi-
dates are listed on ballots and, for sequential-elimination procedures, 
the order in which candidates are voted on. The ballot response profile 
identifies how ballots are recorded for tallying. More complex election
procedures often require more detailed response profiles for the pur-
pose of computing the winner. The bnllot defines the spe-
cific counting procedure that is used to determine the winner from the
ballot response profile. For practical reasons, aggregators must not
allow ties unless they also have tie-breaking provisions. 

Casual reflection shows that the various aspects of election proce-
dures can intertwine in numerous ways. In particular, the ballot
gregator can directly affect candidate and voter strategies, ballot form
and responsible profile, and costs and may well interact with the other
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Pluralitylike Electoral Systems

dimensions. The ensuing discussion is organized around different
balloting and aggregation methods.

Plurality and Related Systems

A plurality system is one in which each eligible voter either abstains 
from voting, or votes for one candidate. The candidate with the most
votes wins. Since ties are extremely rare in large-scale elections con-
ducted by plurality and closely related systems, they will be ignored
here.

The only system besides plurality that is used extensively in the
United States is the two-ballot plurality-with-runoff system (also
known as the double-ballot system). The first ballot is like the plural-
ity ballot. If one candidate gets at least (or perhaps of the
votes on the first ballot, then the candidate with the most votes wins,
and there is no runoff. Otherwise, there is a simple-majority runoff
ballot between the two candidates who receive the most votes on the
first ballot. This system appears most often in primary elections
where three or more candidates compete for a place on the ballot in
the general election. 

Plurality and plurality-with-runoff are sometimes referred to as
nonranked systems since neither asks voters to rank-order candidates 
on the first (or only) ballot. By contrast, preferential voting systems
(including the method of single-transferable votes, which is used for
some major elections in Australia, Ireland, and South Africa) requires
voters to order the candidates from most preferred to least preferred. 
Its ballot response profile shows how many voters have each 
worst order of candidates. In some situations, preferential voting is
used to elect two or more candidates to seats in a legislature on the
basis of the ballot response profile by means of a sequence of vote
transfers as described, for example, in and Brams (1983) and
Hare (1861).If only one candidate is to be elected and if there are only 
two or three viable candidates among the nominees, then majority-
preferential voting is virtually tantamount to plurality-with-runoff.
The obvious differences are that preferential voting requires voters to
order the candidates and never needs a second ballot. Excepting these
differences, later remarks about plurality-with-runoff also apply to
preferential voting for a single office when there are three or fewer
strong contenders. 

I shall focus henceforth on nonranked systems, in part because they 
are so widely used and in part because they are simple for voters to
understand. Moreover, they are the most elementary systems from
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ALASKA CONSTITUTIONAL CONVENTION

January 13, 1956

FIFTY-SECOND DAY

PRESIDENT EGAN: The Convention will come to order. We have with us this 
morning Reverend Wilson of the Assembly of God Church in Fairbanks. 
Reverend Wilson will give our daily invocation.

REVEREND WILSON: Our God and Heavenly Father, we thank Thee for thy 
grace that Thou hast so wonderfully bestowed upon us in the giving of 
Thy own Son Jesus Christ our Lord that those who believe upon Him might 
be saved. We thank Thee not only for Thy grace, but Thy special favor. 
Thy patience and mercies toward us, we thank Thee that Thou hast 
especially blessed and helped in this Convention. We pray that the grace 
of God shall continue upon each one. Guide the deliberations of this 
day. Thou hast said, "The meek will he teach his way, the meek will he 
guide in judgment." Grant that special favor, that special grace of God 
resting upon every deliberation of the day, that the wisdom of God shall 
be manifest and this constitution when completed, that it shall be
acceptable and pleasing in the sight of God Almighty. May we be able to 
live a quiet and peaceful life in all godliness and honesty. May that 
which is accomplished in government be acceptable and honorable to Thee. 
Amen.

PRESIDENT EGAN: The Chief Clerk may call the roll.

(The Chief Clerk called the roll at this time.)

CHIEF CLERK: One absent.

PRESIDENT EGAN: A quorum is present. The Convention will proceed with 
its regular order of business. Mrs. Sweeney.

SWEENEY: Mr. President, I would like to suggest again that all delegates 
remain seated until the President has introduced the minister of the 
morning.

PRESIDENT EGAN: The President would like to state that it was really not 
the delegates' fault this morning. The President went a little too fast. 
Does the special Committee to read the journal have a report to make at 
this time?

WHITE: The Committee has read the journal for the 48th Convention day 
and recommends the following corrections: Page 1, line 1, change "1955" 
to "1956". Bottom line, same page, same correction. Page 2, first 
paragraph after the roll, second line, insert "Mr." before "V. Rivers". 
Page 3, fourth paragraph, add at the end of the last sentence: "There 
being no objection, it was so ordered."
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PRESIDENT EGAN: Mr. Ralph Rivers.

R. RIVERS: Mr. President, this raises an interesting point. Perhaps we
could say he should have such duties in aid of the governor as may be 
prescribed by law. When we come to that, we'll think of it some more.

PRESIDENT EGAN: Mr. Armstrong.

ARMSTRONG: Mr. President, in looking through this manual for Hawaii it 
appears to me that there are very very few states that take 
constitutional provision for defining the limit of powers and duties of 
executive officers, and it says they are to be provided by law. On the 
other hand, too, I notice there are 38 of the states that elect their
secretaries of state, which seems to indicate that they feel that is a 
strong measure. I just give that as a rough survey of these facts as 
they are established here, but when it says, "limits of powers and 
duties of executive officers" again and again it says, "no definition in 
the constitution -- to be provided by law."

PRESIDENT EGAN: Mr. Fischer.

V. FISCHER: Mr. President, I think that if we have an elected secretary 
of state we must be sure that he is a good man to fill the position of 
governor, and I think that as has been pointed out, there might be a 
danger that the governor who desires to be elected may very well choose 
somebody representing a different faction in the party rather than the 
same faction to fill out his thinking, just so as to attract additional 
voters. It would seem to me that a better way of electing and hearing 
them prior to the primary would be to take the top man who may run in 
the primary for governor in a particular party, take the top man who ran 
for secretary of state and then pair them for the general election, and 
the chances are that you will get a secretary of state who represents 
the same faction as the governor, and in that case the people have had a 
chance to already express their opinion. When we otherwise talk of an
elective secretary of state we are actually, the people don't have the 
opportunity to vote for the secretary of state. All they are doing is 
voting for the governor and the other person just happens to be on the 
ticket. What I would like to point out, and I would like to know if you 
agree, that the language as stated in Section 6 refers to elected, line 
20 for instance: "He shall be elected at the same time and for the same 
term as the governor, and the election procedure prescribed by law shall 
provide that the electors, in casting their vote for governor shall also 
be deemed to be casting their vote for the candidate for secretary of 
state shown on the ballot as running jointly with the respective 
candidate for governor." Actually,
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that would appear to leave the way open for the legislature to prescribe 
a separate primary for the two and pair them for the general election.

V. RIVERS: That is the thinking of the Committee Chairman, that this 
does leave the way open. I believe in the Committee we discussed that 
they run jointly through the primary and the general election. This 
wording would appear to me to leave it open to be prescribed by the act 
that was adopted in regard to the legislation. Maybe all the Committee 
would not agree with me on that, I am speaking from my own opinion.

NORDALE: My conception was that they would run just as the President of 
the United States and the Vice President run. I think when you invest a 
governor with as much power as this is and the full responsibility that 
you should not run the risk of electing his partner who might have very, 
very opposite views on many things, even though he might belong to the 
same political party. If you are going to carry it to an extreme, you 
will have to divorce them from the same party.

V. FISCHER: Actually, as I tried to point out, I think you are liable to 
get the person who agrees more with the governor if you take the top man 
who ran in the political primary. I would like to point out when we 
elect the President of the United States and the Vice President, these 
have not gone through the primary process, they have only been nominated 
by a political convention as a pair. This is a perfect example of where 
the people never have a chance to vote for the Vice President. Actually, 
they are voting for the President; very seldom is very much attention 
given to the Vice President.

V. RIVERS: Mr. President, I agree with Mr. Fischer that this section 
does leave open the method which the law would prescribe, at least that 
is my personal opinion, so the legislature could decide as to how the 
nominations would be made as I see it.

COOPER: Mr. President, this is really not a question, it is just merely 
an enlargement upon the word. The same interest or same faction within a 
party -- I personally believe that two individuals having the very same 
thoughts or within the same faction within the party, such as Mr. 
Fischer pointed out, is not good. You have one of these elective 
officials tied to the shirttails of the other. One of the two will be 
weaker. Which one of the two I do not know. The secretary of state will
be subordinate to the governor. The fact is that one of the two 
officials could represent another faction or a minor faction within the 
same party.

V. FISCHER: Point of order, Mr. President. This is not a debate. This is 
merely a discussion and it seems to me this
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