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I. INTERESTS OF AMICI

Victor (Vic) Fischer, Richard H. Pildes, and G. Michael Parsons submit this brief
on behalf of Appellees.

Vic Fischer has dedicated his career to protecting the Alaskan constitution and
supporting democracy in Alaska. More than 65 years ago, he served as a delegate to the
Alaska Constitutional Convention and drafted much of the state’s constitution. He then
served as a member of Alaska’s last Territorial legislature and later as an Alaska State
Senator.

Richard H. Pildes is the Sudler Family Professor of Constitutional Law at New York
University School of Law. He is a specialist in legal issues concerning democracy and
elections. He has contributed extensive scholarship and research to a range of voting rights
topics, including ranked-choice voting. The United States Supreme Court has frequently
cited his work on voting issues, including his casebook, The Law of Democracy: Legal
Regulation of the Political Process (5th ed. 2016).

G. Michael Parsons is a Program Affiliate Scholar at New York University School
of Law and a Senior Legal Fellow at FairVote, a nonpartisan, nonprofit organization that
advocates for fairer political representation through electoral reform. Since its founding,
FairVote has been committed to advancing ranked-choice voting in the United States.
In 2021, Pildes and Parsons co-authored the most comprehensive academic article
examining the history, context, and meaning of state constitutional plurality-vote
provisions and analyzing the constitutionality of ranked-choice voting under these

provisions.



Amici share a common commitment to supporting free and fair elections and
upholding democratic rights embedded in state constitutions, including the right of voters

to implement laws, such as Ballot Measure 2, through direct democracy.
II. INTRODUCTION

Ranked-choice voting (RCV) is a voting system that allows voters to express their
preferences among multiple candidates for the same office by ranking those candidates in
order of preference on a single ballot. Through a ballot initiative, Alaska voters chose to
adopt RCV for use in Alaska’s general elections, including that for governor. Like voters
in other parts of the country, many voters in Alaska are concerned that the current structure
of elections fuels extremism and political polarization, which also makes it more difficult
to govern. As the Anchorage Daily News put it in endorsing this ballot initiative, “The
current single-party-ballot primary system rewards extremist candidates who appeal to a
motivated fringe, not the vast majority of Alaskans in the center.”! In addition, although
around 57% of voters in Alaska are registered as nonpartisan or undeclared, the closed
primaries that some political parties used shut many Alaskans out of participation in a
crucial phase of the election process. Ballot Measure 2 expands participation by permitting
all Alaskan voters to participate in the top-four primary structure and the accompanying

ranked-choice vote general election.

' Alaska s Elections Aren'’t Serving Us Well. Ballot Measure 2 Will Help., ANCHORAGE
DAILY NEWS (Oct. 31, 2020),

https://www.adn.com/opinions/editorials/2020/10/3 1/alaskas-elections-arent-serving-us-
well-ballot-measure-2-will-help/ (last visited Nov. 29, 2021).
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https://www.adn.com/opinions/editorials/2020/10/31/alaskas-elections-arent-serving-us-well-ballot-measure-2-will-help/
https://www.adn.com/opinions/editorials/2020/10/31/alaskas-elections-arent-serving-us-well-ballot-measure-2-will-help/

The pending appeal challenges the ability of Alaska’s voters to adopt political
reforms they believe will expand political participation and improve Alaska’s democracy.
Appellants ask this Court to rule that the people of Alaska do not have the power to pursue
political reforms such as the top-four primary structure and RCV. One of the arguments
advanced by Appellants and Amici Hon. Mead Treadwell and Hon. Dick Randolph (Amici
Treadwell & Randolph) is that RCV violates Article III, Section 3 of the Alaska
Constitution, namely its requirement that “the candidate receiving the greatest number of
votes shall be governor,” because RCV allegedly prevents the candidate who wins the most
votes cast from winning the election. This argument is based on a fundamentally flawed
view of what the Alaska Constitution means and how RCV operates.

When Alaska adopted its constitution in the 1950s, the founders considered their
choices on how to select the winner of the election for governor. In early American history,
many states imposed a “majority threshold” requirement, preventing candidates from
winning unless they received an outright majority of the votes cast in an election. By the
1950s, however, nearly all states had eliminated majority thresholds in their state
constitutions. They did this by enacting provisions a/lowing candidates to win simply by
receiving the most votes cast in the election, even if that number did not surpass 50%. The
delegates to Alaska’s constitutional convention, including Amicus Fischer, chose—for the
governor’s race alone—to adopt such a provision for Alaska’s constitution for the same
reason so many other constitutions across the country did: to avoid the problems associated
with endless runoff elections or legislature-selected winners that had plagued states that

imposed majority-vote requirements. This was especially salient for Alaska’s governor, as
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the short time between the election and taking office would not allow for even the
possibility of a separate run-off election or other process for selection.?

RCV is not at odds with the language of article III, section 3 of the Alaska
Constitution providing that the “candidate receiving the greatest number of votes shall be
governor.” The reason is simple: the winner of an RCV election is always the candidate
who wins the “greatest number of votes.” Single-choice voting (SCV) and RCV may use
different types of ballots and different tabulation methods, but they both fulfill the same
function: measuring public support. And just as SCV can produce a plurality or majority
winner without that final result being subjected to a majority-vote requirement, so too can
RCV produce a plurality or majority winner without that result being subjected to a
majority-vote requirement.

Of course, RCV elections tend to produce majority winners more frequently than
SCV elections, but that does not mean RCV imposes any kind of “majority threshold” that
would prevent the candidate who receives the most votes from being elected.

In claiming otherwise, Appellants and Amici Treadwell & Randolph make a
profound mistake: they treat each round in the RCV tabulation as if it were a separate
election. This is akin to asserting that a football team ahead at half-time has scored “the

most points” and therefore is the winner, even though later rounds of the contest have not

2 See Alaska Const. art. IT1, § 4 (“The term of office of the governor is four years,
beginning at noon on the first Monday in December following his election and ending at
noon on the first Monday in December four years later.” (emphasis added)), and cf.
Alaska Const. art. I, § 3 (“Legislators shall be elected at general elections. Their terms
begin on the fourth Monday of the January following election unless otherwise provided
by law.”).



yet been completed. But there is no reason to arrive at this non-sensical interpretation.
And the Alaska Constitution provides every textual, historical, and institutional reason not
to.

When interpreting the Alaska Constitution, this Court considers both the words of
the relevant provision and the “purpose of the provision and the intent of the framers.”?
Both “[l]egislative history and the historical context” assist the court in determining
purpose and intent.*

An RCYV election asks voters to cast a vote in a single balloting, consists of multiple
rounds of tabulation using the same ballots, and results in one ultimate winner of the
election. Because an RCV election always produces a winner based on a single balloting
and that winner will always be the candidate who receives the greatest number of votes
cast (whether a majority or not), RCV complies with both the plain language and historical
purposes of Alaska’s “greatest number of votes” provision.

In sum, RCV is a method for conducting elections, not a determination of whether
a plurality or a majority is required to win. Voters in Alaska should not be deprived of
their right to adopt political reforms designed to improve the democratic process based on
a fundamentally mistaken argument that RCV is somehow inconsistent with Alaska law.

Finally, Amicus Fischer also agrees with Appellee Alaskans for Better Elections that

Ballot Measure 2’s provisions regarding the pairing of the governor and lieutenant

3 Wielechowski v. State, 403 P.3d 1141, 1146 (Alaska 2017) (internal quotation marks and
citation omitted).
4 Id. at 1147 (internal quotation marks and citation omitted).
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governor are constitutional under article III, section 8 of the Alaska Constitution, and
adopts Appellee’s argument by reference. Ballot Measure 2 conforms with both the plain

meaning and the intent of the Alaska Constitution.

III. ARGUMENT

A. The adoption of RCV is consistent with “the greatest number of votes”
provision in article II1, section 3 of the Alaska Constitution.

RCV is a ballot-counting method that is neither prohibited nor discouraged by the
Alaska Constitution. Appellants and Amici Treadwell & Randolph incorrectly assert that
RCV contravenes the constitution’s “plurality provision,” found in article III, section 3.
[Appellants’ Br. 17-18; Amici Treadwell & Randolph Br. 4-14] That section provides:
“The governor shall be chosen by the qualified voters of the State at a general election.
The candidate receiving the greatest number of votes shall be governor.”> Appellants and
their amici argue this provision precludes RCV because a candidate who receives the most
votes at the end of tabulation could prevail over a candidate who received a plurality of
first-choice preferences in the first round of tabulation. Supposedly this means that Ballot
Measure 2 “requires a majority to win election, not a plurality.” [Amici Treadwell &
Randolph Br. 13.]

That argument misunderstands both the purpose of non-majority provisions and the
nature of ranked-choice voting. The text, history, and purposes of non-majority provisions
in state constitutions throughout the United States and in Alaska show RCV to be fully

consistent with these provisions. Nothing about RCV requires that a winning candidate

> Alaska Const. art. III, § 3 (emphasis added).
6



receive a majority of the votes cast. RCV simply produces majority winners more
frequently than SCV. And, unlike an actual “majority-vote requirement,” nothing about
Ballot Measure 2 would render a popular balloting “void” for failure to reach a majority.
Instead, RCV always elects the candidate with the “greatest number of votes” at the

conclusion of the election, as the text and purpose of article III, section 3 require.

1. “Non-majority” provisions were adopted to ensure a winner would be
elected by a single popular balloting rather than by legislatures or by
repeatedly calling voters back to the polls.

Presently, the constitutions of 39 states and Puerto Rico include some form of
language providing that an outright majority is not necessary to prevail in an election.®

Such provisions state that the candidate who receives “the highest number of votes,”’ “the

210

98 <

largest number of votes,”® “the greatest number of votes,” or “a plurality of the votes
at the general election shall be elected. These provisions were increasingly adopted
beginning in the mid-19th century in response to issues arising from “majority-threshold”
provisions—constitutional clauses that would reject the election of the most popular

candidate in the field outright if that candidate failed to obtain a majority of the popular

vote.!!

6 See Richard H. Pildes & G. Michael Parsons, The Legality of Ranked-Choice Voting, 109
CAL. L. REV. 1773, App’x. (2021).

7 Id. (Alabama, Arizona, Arkansas, Colorado, Delaware, Hawaii, Idaho, Illinois, Iowa,
Kentucky, Maryland, Massachusetts, Missouri, Nebraska, Nevada, New Mexico, New
York, North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, South Carolina, South
Dakota, Texas, Utah, Virginia, Washington, West Virginia, Wisconsin, Wyoming).

8 Id. (Maryland, Montana, Rhode Island).

% Id. (Alaska, Connecticut, Maryland, New Jersey).

10 1d. (Florida, Maine, Maryland, Nevada, New Hampshire).

1 See id. at 1796-97. As states increasingly included “non-majority” provisions in their
constitutions, many newly admitted states also opted not to require majority winners from
the outset. See, e.g., COLO. CONST. of 1876 art. 4, § 3 (including a “highest number of

7



This history is critical to understanding the text and purpose of article III, section 3.
When interpreting the Alaska Constitution, this Court considers both the words of the
relevant provision and the “purpose of the provision and the intent of the framers.”!? In
determining purpose and intent, both “[l]egislative history and the historical context,
including events preceding ratification” are used to assist the Court. '

To understand the history and intent of Alaska’s “non-majority” provision, it is
helpful to contextualize article I11, section 3, in the larger history of such provisions in U.S.
state constitutions. Alaska’s provision did not develop in a vacuum; it emerged from years
of election experience and constitutional practice in other states. As Amici Treadwell and
Randolph note, [Br. 9 (citing Victor Fischer, Alaska’s Constitutional Convention (U. of
Alaska Press 1975) at 106)], some delegates to the Alaska Constitutional Convention
specifically examined similar provisions in other state constitutions before agreeing upon
the language of article I1I, section 3.'* A report prepared for the delegates also specified
some states that still used majority requirements and outlined the “special” contingencies

those states employed in the event an election did not achieve a majority.!> In short,

votes” provision in Colorado’s original 1876 constitution); NEB. CONSTS. OF 1866, 1871,
& 1875 AND PROPOSED AMENDMENTS SUBMITTED TO THE PEOPLE 21, 1920 68-69
(Addison E. Sheldon ed., 1920) (both Nebraska’s 1866 territorial constitution and its 1875
state constitution contained such provisions); IDAHO CONST. of 1889, art. IV, § 2 (“[T]he
persons, respectively, having the highest number of votes for the office voted for shall be
elected[.]”); WYO. CONST. of 1889, art. IV, § 3 (“The person having the highest number of
votes for governor shall be declared elected[.]”).

12 Wielechowski, 403 P.3d at 1146 (internal quotation marks and citation omitted).

13 Id. at 1147 (internal quotation marks and citation omitted).

14 See PROCEEDINGS OF THE ALASKA CONST. CONVENTION 1955—-66 BEFORE THE ALASKA
LEG. COUNCIL 2066 (1956) (Del. Frank Barr) (referencing a report from Hawaii and similar
provisions in “different states”).

15 A staff paper prepared by Public Administration Service for the Delegates to the Alaska
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Alaska’s own provision was informed by the greater history of such provisions in the
United States.

Prior to the adoption of the Alaska Constitution, other states had adopted “non-
majority” provisions in response to excessively demanding majority-threshold provisions.
These provisions considered an election to have failed if no candidate received 50%+1 of
the vote.'® Although strict majority requirements were the norm in the early United States,
the inflexibility of majority-threshold rules meant that “non-elections” would occur, in
which no candidate achieved a majority, thereby rendering the election a nullity. This
would trigger a contingent method of candidate selection, such as calling the voters back
to the polls for a new election or allowing the state legislature to select a winner. !’

As experience with democratic government evolved, voters in most states came to
reject both of these options as inferior to one in which voters would decide in a single
election who should hold office. And for good reason. In Massachusetts, for instance, it
once took 11 runoff elections for one candidate to reach a majority.'® Indeed, at one point,
one of Massachusetts’s congressional seats remained vacant for an entire two-year term

because voters repeatedly failed to come to a majority.!® Meanwhile, a congressional seat

Constitutional Convention (Nov. 1955), at p. 4, n.3.

16 See Pildes & Parsons, supra note 6, at 1796—1800.

17 See, e.g., ME. CONST. art. IV, pt. 1, § 5 (1820) (“[I]n case no person shall have a majority
of votes,” the constitution required officials to “notify another meeting, and the same
proceedings shall be had at every future meeting until an election shall have been
effected.”); id. art. V, pt. 1 § 3 (1820) (“[I]f no person shall have a majority of votes, the
House of Representatives shall, by ballot . . . elect two persons, and make return of their
names to the Senate, of whom the Senate shall, by ballot, elect one, who shall be declared
the Governor.”).

18 See SAMUEL ELIOT MORISON, A HISTORY OF THE CONST. OF MASS. 58 (1917).

19 Id. (“[O]ne Congressional district, for a failure to give one of these candidates a majority,

9



in Vermont once remained contested over the course of 10 separate runoff elections, which
only stopped after one of the candidates died.?’ In other states, if no candidate won a
majority, the legislature would then choose the officeholder, thus displacing the voters.

But, over time, this process led to periods of instability?! and came to be seen as

remained unrepresented for the entire Congress.”); OFFICIAL REPORT OF THE DEBATES AND
PROCEEDINGS IN THE STATE CONVENTION, ASSEMBLED MAY 4TH, 1853, TO REVISE AND
AMEND THE CONST. OF THE COMMONWEALTH OF MASS. 248 [hereinafter “MASS. CONST.
CONVENTION”’] (Bos., White & Porter 1853) (statement of Del. Benjamin D. Hyde) (“The
more trials there are to elect, the more divided they become, and the more firmly they
adhere to their distinctive principles, and an election is almost entirely impossible . . . . |
recollect, that where we have tried for a period of one whole congress, for two years, we
failed to choose a representative.”); id. at 253 (statement of Del. John C. Gray)
(“Gentlemen may recollect that at one time three seats were vacant in our congressional
delegation; and this state of things lasted during a whole congress, if | remember right.”).
20 See D. Gregory Sanford & Paul Gillies, And If There Be No Choice Made: A Meditation
on Section 47 of the Vermont Constitution, 27 VT. L. REV. 783, 792 (2003).

2! In Rhode Island, for example, there were four no-choice elections for governor in only
five years (1889—1893) due to the presence of a third party (the Prohibition Party). See
PATRICK T. CONLEY & ROBERT G. FLANDERS JR., RHODE ISLAND STATE CONSTITUTION
154 (2011). These elections were sent to the state legislature. In 1889 and 1891, the
legislature failed to elect the candidate who received the most popular votes. See id. Then,
in 1893, the Republican Senate and Democratic House reached an impasse and failed
entirely to elect a new governor. See id. Rhode Island overwhelmingly removed the
majority threshold shortly thereafter. See id. Maine similarly experienced no-choice
gubernatorial elections in 1878 and 1879, leading to partisan chaos. See LOUIS CLINTON
HATCH, 2 MAINE: A HISTORY (1919). In 1878, the legislature chose a Democratic
governor, despite the Republican receiving more votes. See id. at 593-95. In 1879, that
same Democratic governor threw out numerous election returns on technicalities, leading
to the formation of “rival legislatures,” each of which claimed the power to elect the new
governor following another no-choice election. See id. at 599-604. The state only
narrowly avoided outright war. Id. at 613—15. Maine removed the majority-threshold
requirement for gubernatorial elections from its constitution in 1880. ME. CONST. art. V,

pt. 1, § 3.
10



inconsistent with popular sovereignty.?> Voters decided they should be the ones to fill
elective offices, not legislatures.

Removing strict majority requirements by adopting “non-majority” provisions
remedied these problems by allowing a winner to be selected through a single popular
election.”> These provisions did not positively impose any particular kind of election
system or method of balloting (indeed, most voters and legislators were likely unaware of
alternative election systems at the time the provisions were adopted). Instead, the goal of
these provisions was to end the possibility of a “failed” election and eliminate the problems
associated with the “special contingencies” that were triggered thereby. These provisions
achieved this by requiring that the candidate who received the most votes at the conclusion
of a single election would be the winner—whether they received a majority or a plurality.

Indeed, records of state constitutional debates and historical commentaries point
overwhelmingly to three justifications for plurality provisions: (1) promote finality by

determining a winner in a single popular election; (2) improve administrative efficiency

22 See MASS. CONST. CONVENTION, supra note 19, at 242 (statement of Del. William
Schouler) (“I ask whether it would not be better to allow the people of the counties to elect
their own senators under the plurality system, than it is to throw the question into the House
of Representatives, and let us elect them.”); id. at 254 (statement of Del. John C. Gray)
(“[T]he effect of the operation of the majority principle is to take the power of election
from the people, and give it to the legislature.”); MELBERT B. CAREY, THE CONN. CONST.
37 (1900) (“If we are to retain popular government in Connecticut the constitution should
be so changed that the votes of the people, as cast on election day, should have their full
effect.”).

23 Pildes & Parsons, supra note 6, at 1796—1800.

11



and economy; and (3) reduce partisan control over election outcomes by removing
contingencies such as selection of the winning candidate by the legislature.*

Alaska’s own constitutional history reflects similar concerns over permitting the
legislature to institute a majority-threshold requirement for the governor’s race, which
could potentially result in a failed election and unacceptable delay in seating a governor.
By the time Alaska began its constitutional convention in 1955, “non-majority” provisions
were so ubiquitous and seemingly obvious that at least one delegate suggested striking the
language as “meaningless” or “confusing.”?> In response, Delegate Katherine Nordale
explained the necessity of the provision, arguing that “[I]f you leave this to the legislature
they could say that the candidate [must] receiv[e] a majority of the votes cast, and it is
conceivable that there may be three tickets in the field for governor.”? In other words,
such a requirement might lead to a “non-election” with no majority winner. Delegate Frank
Barr agreed, saying “in case there are more than two candidates that complicates the

9927

question, and this solves it right here. In the vote immediately following these

comments, the delegates chose to retain the current provision.?®
The delegates, understandably, did not want a system in which an election might

fail to produce a winner. By prohibiting the legislature from requiring a majority threshold,

the convention assured victory for the candidate with the highest number of votes in a

24 For numerous examples of these rationales from a variety of states, see id. at 1798-99.
25 PROCEEDINGS OF THE ALASKA CONST. CONVENTION 1955-66 BEFORE THE ALASKA
LEG. COUNCIL 2065 (1956) (statement of Del. George Sundborg).

26 Id. at 206566 (statement of Del. Katherine Nordale).

27 Id. at 2066 (statement of Del. Frank Barr).

8 Id.
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single election—no endlessly returning to the polls, no politicians picking their own
favored candidates, no deeming the voice of the people “null and void.” RCV provides

precisely what Alaska’s constitutional delegates sought to achieve.

2. RCYV always elects the candidate with the “greatest number of votes.”

Ballot Measure 2 squarely complies with the plain language and historical purposes
of article III, section 3. Voters cast a single ranked ballot in a single election, and RCV’s
tabulation process identifies which candidate has received “the greatest number of votes”
based on that single balloting.?’ As a matter of constitutional interpretation, little more
needs to be said.

Appellants and Amici Treadwell & Randolph attempt to cast doubt on this plain
reading, however, by alleging that RCV’s tabulation process is akin to the kind of majority-
threshold requirement found in early American constitutions. It is not.

Appellants and their amici confuse two distinct aspects of the election system: the
number of votes a candidate must achieve in order to be elected and the balloting method
used for the election. The former asks what level of popular support must be attained for
a candidate to be elected; the latter asks how this level should be measured.

Consider the traditional, SCV balloting method. SCV is used in states with and
without majority thresholds. That is because SCV is simply a method of measuring

support. The most popular candidate in an SCV election might receive a plurality of the

29 See AS 15.15.350(d)(1).
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votes cast or a majority of the votes cast. A separate rule determines whether that number
of votes is sufficient to be elected.*

The same is true of RCV. RCV can be used in states with and without majority
thresholds. The most popular candidate in an RCV election might receive either a plurality
or a majority of votes cast. Of course, RCV winners will more frequently receive a majority
of the vote, but if no one does, the candidate who receives the plurality of the votes wins.
That is because RCV, like SCV, is a balloting method, not a vote threshold.

Nor does the fact that an RCV tabulation proceeds in sequential rounds mean that it
1s “a system that requires a majority of votes in contravention of the Constitution.”
[Treadwell & Randolph Amici Br. 7 (emphasis added)]

First and most significantly, RCV imposes no final threshold requirement that
would nullify an election if that threshold were not met. At the conclusion of an RCV
election, whichever candidate has “the greatest number of votes” in the final round of
tabulation is declared the winner. Just as with SCV, RCV runs no risk at all of leading to
a “non-election”—the core mischief that “non-majority” provisions were adopted to
avoid.3! RCV entails only one election, at the end of which some candidate will have the

most votes and be elected.

30 Appellants implicitly recognize this distinction. While arguing that aspects of Alaska’s
electoral process have remained the same throughout Alaska’s history, Appellants
acknowledge that still, “[t]he candidate receiving the greatest number of votes, whether
that number is a majority or a plurality, is elected governor.” [Appellants’ Br. 17] This
highlights that a vote threshold plays a constitutionally distinct role from the balloting
method used to actually measure popular support.

31 Samuel L. Bray, The Mischief Rule, 109 GEO. L.J. 967 (2021) (discussing the role and
function of “the mischief rule” in the interpretive exercise).
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Second, although state law (or regulations) will often have the RCV tabulation stop
when a candidate obtains a majority of the votes in a particular tabulation round, it does
not stop because RCV requires a majority. Rather, when a candidate obtains an absolute
majority in any given round of tabulation, it becomes mathematically impossible for any
other candidate to receive more votes, even if all other remaining candidates’ votes were
transferred to the second-place vote-getter. The election is over, not due to any “majority-
vote requirement,” but because the winner of “the greatest number of votes” has been
identified and any further tabulation is considered unnecessary.3?

Finally, RCV does not even necessarily result in a majority outcome. Because RCV
elections do not require voters to use all of their rankings, it is possible that some voters’
ballots will not count towards one of the candidates remaining in the final round.** When
these “inactive” or “exhausted” votes are included in the denominator, it becomes possible

that a candidate who has received a majority of votes in the final round of tabulation might

32 In fact, many RCV jurisdictions are increasingly choosing to run the tabulation down to
two candidates even after one candidate receives a majority because doing so provides
additional information to voters about the winning candidate’s “mandate.” See, e.g.,
Kimberly Veklerov, East Bay Officials Push for More Transparency in Ranked-choice Vote
Counting, S.F. CHRON. (Oct. 19, 2018), https://www.sfchronicle.com/bayarea/article/East-
Bayofficials-push-for-more-transparency-in-13321986.php (discussing how the tabulation
process in San Francisco now continues until only two candidates remain, regardless of
whether a candidate receives a majority share of the vote in an earlier round).

33 Pildes & Parsons, supra note 6, at 1786. See also Dudum v. Arntz, 640 F.3d 1098, 1111
(9th Cir. 2011) (noting that RCV “does not necessarily produce a majority result; a plurality
of the total votes cast can prevail, as the majority is only of the last stage of calculation,
when many candidates have been mathematically eliminated”); Op. of the Justs., 2017 ME
100, 9 65, 162 A.3d 188, 211 n.38 (noting that it is “possible that . . . the prevailing
candidate could win by a plurality of votes [if] a ballot becomes ‘exhausted’”).
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have only received a plurality of the total number of overall votes cast in the race.>*

Whether such a result should be characterized as a “majority win” may be an
interesting question for advocates, opponents, and academics to debate as a matter of
policy.? But it is irrelevant as a matter of constitutional interpretation in states with “non-
majority” provisions.*® Under RCV, the candidate with the most votes in the final round
prevails regardless of whether that candidate achieves a true majority of all votes cast. As
even Appellants’ amici acknowledge, that is all that matters under Alaska’s “non-majority”

provision—that “the candidate for governor who receives the highest number of votes

wins, whether that number of votes is more or less than 50 percent of the total number of

3% Amici Treadwell and Randolph cite a perfect example in their brief: the 2018 race for
Maine’s second congressional district. [See Br. 15] In that race, Bruce Poliquin received
46% of first choices, Jared Golden received 45% of first choices, and two independent
candidates received the remaining first choices. After the independent candidates were
eliminated, however, Golden prevailed, having earned more votes than Poliquin by the end
of tabulation. Whether Golden received “a majority,” however, depends on which votes
you include in the denominator. On 7,820 ballots, voters ranked an independent candidate
first and then declined to fill in any other preference rankings. On another 335 ballots,
voters only ranked the two independent candidates. When these candidates were
eliminated, those votes did not transfer to Golden or Poliquin. That meant that while
Golden won with a majority (50.6%) of the votes still active in the final round, he won
with only a plurality (49.2%) of the fotal number of votes cast in the race overall. Pildes
& Parsons, supra note 6, at 1819-20.

35 See, e.g., Lindsey Cormack & Jack Santucci, New Yorkers used ranked-choice voting
last month. Did it eliminate spoilers, as promised?, THE WASH. POST (July 27, 2021),
https://www.washingtonpost.com/politics/2021/07/27/new-yorkers-used-ranked-choice-
voting-last-month-did-it-eliminate-spoilers-promised/ (“Only 13 of 46 city council
elections were decided in the first round, with clear majorities favoring one candidate. For
the others, so many ballots became ‘inactive’ as top-ranked candidates were eliminated that
most winners did not earn a majority of the votes cast.”) (last visited Nov. 29, 2021).

3¢ This question is relevant in states with majority threshold provisions, but only to the
question of whether any given RCV result does or does not satisfy the state’s majority-
threshold rule—not the legality of RCV as a balloting method. See Pildes & Parsons, supra
note 6, at 1818-27.
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votes cast.” [Treadwell & Randolph Amici Br. 6 (citing LAA, Alaska’s Constitution: A
Citizen’s Guide, 77 (5th ed. 2021))]

In short, whether a state’s constitution requires a majority of votes to win or not,
neither the text nor the purpose of such provisions say anything about whether that state’s
balloting method should be SCV or RCV. That is a choice Alaska’s voters are free to

make.

3. RCYV does not involve a series of runoff elections.

Under RCV, voters cast a vote in a single election and the tabulation process for that
election produces a single, final result. Appellants and Amici Treadwell & Randolph
obscure this fact because their entire argument depends on misleadingly arguing that each
round of RCV vote tabulation is a separate election rather than just one step in a single
process. [See Appellants’ Br. 17 (calling RCV, “in essence, a series of run-off elections”)]
After all, with each ranked ballot fully counted and every round of tabulation complete,
RCV balloting will always elect the candidate with the greatest number of votes.
Appellants and their amici can manufacture a conflict with the constitution only if each
round of counting somehow constitutes a separate “election” and each preference ranking
on each voter’s ballot constitutes a separate “vote.”

Simply put, it is fundamentally wrong to treat the first round of tabulation like a
separate election, and there is no reason to think the state constitution somehow demands
this treatment. Again, this is akin to treating each quarter of a football game as if it were a
separate game rather than one stage in a single game. In a ranked-choice election, voters

cast a single ranked vote on a single ballot at a single point in time, and the candidate with

17



the most votes wins the election. A ranked vote may convey more information than a
single-choice vote, but there is still only one election. On the other hand, in a traditional
runoff election, voters begin their decision-making anew after the first election concludes.
Candidates must resume campaigning and mobilize voters to turn out for a separate
election. The state must fund and conduct an entirely new election. Some voters who
participated in the first election may not turn out for the runoff election; some voters may
turn out for the runoff election who did not vote in the first election. And all voters who
choose to participate in the runoff must cast a new ballot following the completion of—
and with knowledge of—the first election’s result.

This distinguishing characteristic has been recognized by state courts,*’ federal
courts,>® and academic commentators alike.*® Even Appellants themselves point out that,
unlike a traditional, separate runoff election, an RCV voter “must vote in advance for the
second and later rounds.” [Appellants’ Br. 15-16] At no point is the voter given the

opportunity to reconsider candidates or cast a new vote after the first round of tabulation.

37 See Moore v. Election Comm’rs, 35 N.E.2d 222, 238-39 (Mass. 1941) (observing that
“no voter can cast more than one effective vote, even though he has the privilege of
expressing preferences as to the candidate for whom his vote shall be effective when it is
demonstrated that it will not be effective for a candidate for whom he has expressed a
greater preference” and stating that “candidates receiving the largest numbers of effective
votes counted in accordance with the plan are elected, as would be true in ordinary plurality

voting”).
38 See Dudum, 640 F.3d at 1107 (“[O]nce the polls close and calculations begin, no new
votes are cast. . . . The ballots . . . are the initial inputs; the sequence of calculations

mandated by [RCV] is used to arrive at a single output—one winning candidate.”).

39 Peter C. Fishburn, Social Choice and Plurality-like Electoral Systems, in Bernard
Grofman, Electoral Laws and Their Political Consequences 193, 195 (Bernard Grofman &
Arend Lijphart eds., 1986) (pointing out the “obvious differences” between a preferential
voting system and a traditional runoff, including that “preferential voting requires voters to
order the candidates and never needs a second ballot”).
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And it is only after the final stage of RCV tabulation that a voter’s vote actually becomes
legally effective.*’ In other words, each voter only has one vote, and that one vote counts
for the highest-ranked candidate still in the race. The voter’s preference rankings simply
let the state know who the vote should count for—they are not separate “votes.”

To be sure, the analogy to traditional runoff elections can be deceptively tempting.
In a recent non-binding advisory opinion, the Justices of Maine’s Supreme Judicial Court
made this exact mistake, treating the first round of an RCV tabulation as if it were a separate
election and the first preference ranking as if it were somehow a separate vote.*! Notably
missing from the Justices’ mere two-paragraph analysis, however, was any explanation of
why Maine’s constitution compelled this curious result. Rather than examining RCV on
its own merits to determine whether it complied with the text and purpose of the state’s
plurality provision, the Justices simply treated RCV as though it were a traditional runoff
with multiple elections.

But as one federal circuit court has observed of the comparison between RCV and
traditional runoffs: “the analogy is just that—an analogy.”*> When voters in Alaska
adopted RCV, they surely did not think they were creating a system in which they would
participate in a distinct series of “elections”—the number of which would vary from office
to office or year to year depending on how many rounds of RCV tabulation were necessary

to identify a winner. And the system the voters actually adopted is distinguishable from

40 Pildes & Parsons, supra note 6, at 1807.
H See Op. of the Justs., 2017 ME 100, 99 61, 64, 162 A.3d 188, 211.
42 Dudum, 640 F.3d at 1107.
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traditional runoff elections in every constitutionally meaningful way.*

In short, when voters cast a ranked vote in a ranked-choice election, they recognize
that their vote will be given effect according to the tabulation rules they themselves adopted
and that the candidate who receives the most votes in that election will win. Appellants
and their amici may not like that process, but the people of Alaska came to a different
conclusion. And should the voters change their mind after experience with RCV and
decide to return to using SCV, they are free to do so as well. But if the balloting method
the people adopted complies with the plain language and purpose of the state constitution—

as RCV does—then the people’s word is the final word.

B. Ballot Measure 2’s method of pairing the governor and the lieutenant
governor is constitutional under article III, section 8 of the Alaska
Constitution.**

Amicus Fischer agrees with, and adopts by reference, the arguments made by
Appellee Alaskans for Better Elections regarding Ballot Measure 2’s method of pairing the
governor and lieutenant governor. [ABE Ae. Br. 34—50] Contrary to what Amici Treadwell
& Randolph claim, the plain language of article III, section 8 does not mandate that a
candidate for lieutenant governor may only receive a nomination by running solo in a
partisan primary. [Amici Treadwell & Randolph Br. 20] In fact, the section clearly contains

broad language that encompasses the provisions of Ballot Measure 2.

4 See supra section I11.A.2.

# Amici Richard H. Pildes and G. Michael Parsons possess expertise on state constitutional
majority and non-majority provisions but not on the issue in Part II and therefore do not
address the arguments in this section.
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Amici read into the constitution a requirement that does not exist. In reality,
article 111, section 8 gives the legislature (and the people, via ballot initiative) discretion to
determine the manner for nominating and selecting candidates for lieutenant governor. Its
language is plainly permissive, giving the legislature (or voters) the ability to “provide[]
by law” any “manner” for “nominating candidates for . . . elective offices.”* Indeed, the
provision was written as a compromise among delegates to the Constitutional Convention,
and its intent was to leave the details of the nominating process for lieutenant governor up
to future legislatures and voters.*® The resulting language merely requires that state law
not treat the nomination for lieutenant governor differently than nominations for other
elective offices. Ballot Measure 2 does exactly that; it does not differentiate the nomination
of lieutenant governor from any other type of nomination, except that the lieutenant
governor must be paired with a candidate for governor, as is required by the second
sentence of article 111, section 8.4

Amici Treadwell & Randolph’s interpretation of article I1I, section 8 is furthermore
inconsistent with the manner in which lieutenant governor nominations have proceeded in

Alaska since far before the passage of Ballot Measure 2. Since 1960, there were multiple

45 Alaska Const. art. III, § 8.

46 See 3 Proceedings of the Alaska Const. Convention (PACC) at 200910 (Jan. 13, 1956)
(comments of Delegate Vic Fischer) (noting that draft language “would appear to leave the
way open for the legislature to prescribe” the manner of a primary); see also id. at 2010
(comments of Delegate Victor Rivers) (“I agree with Mr. Fischer that this section does
leave open the method which the law would prescribe . . . so the legislature could decide
as to how the nominations would be made][.]”).

47 Alaska Const. art. III, § 8. (“In the general election the votes cast for a candidate for
governor shall be considered as cast also for the candidate for lieutenant governor running
jointly with him.”).
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methods by which a lieutenant governor could be nominated.*® Several of these
nomination methods explicitly conflict with Amici’s position that lieutenant governor
candidates must run solo in a partisan primary, including nomination by signature petition
and selection by a political party due to the death, withdrawal, or disqualification of a
candidate.*  This Court has repeatedly recognized a strong presumption of
constitutionality for laws passed by the first legislature, as the first legislature was
composed of many of the original drafters of the Alaska Constitution.*°

Candidates for lieutenant governor have, in fact, qualified for the ballot via both of
the above methods without challenge. Constitutional Delegate Jack Coghill, for example,

was elected lieutenant governor after being nominated for the general election via the

4 See Ch. 83, § 5.11, SLA 1960 (“If any candidate nominated at the party primary
nomination dies, withdraws, or becomes disqualified from holding office for which he is
nominated after the primary nomination and 10 days or more before the general election,
the vacancy may be filled by party petition. The secretary of state shall place the name of
the person nominated by party petition on the general election ballot.””); Ch. 83, § 5.53,
SLA 1960 (“Petitions for the nomination of candidates for the office of governor, secretary
of state, United States senator and United States representative shall be signed by not less
than 1,000 qualified voters. Candidates for the office of governor and secretary of state
must file jointly.” (emphasis added)); Ch. 83, § 5.56, SLA 1960 (“The secretary of state
shall place the names and political group affiliation of persons who have been properly
nominated by petition on the general election ballot.”); see also O’Callaghan v. State
(O’Callaghan 1), 826 P.2d 1132, 1137, n.8 (Alaska 1992) (noting that section 5.11 was “the
predecessor to AS 15.25.1107).

¥ See supra note 48.

30 See State v. A.L.IV.E. Voluntary, 606 P.2d 769, 777 (Alaska 1980) (“[S]ince [the statute]
was passed by the first state legislature, several members of which had served in the Alaska
Constitutional Convention, and was approved by Governor Egan, who had been chairman
of the Convention, a stronger than usual presumption of constitutionality should be
applied.”); Bradner v. Hammond, 553 P.2d 1, 4 n.4 (Alaska 1976) (“Contemporaneous
interpretation of fundamental law by those participating in its drafting has traditionally
been viewed as especially weighty evidence of the framers’ intent.” (citations omitted)).
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second process above.’! And in 2014, a petition candidate for governor and his selected
lieutenant governor won the general election.’> It is additionally conceivable that
candidates for governor and lieutenant governor may win an election through a write-in
campaign.>?

Finally, Amici Treadwell & Randolph’s interpretation itself conflicts with article III,
section 8, because it does not allow the lieutenant governor to be nominated “in the
manner” candidates for all other offices may be nominated. In fact, it would remove the
nomination methods listed above for the lieutenant governor office only. Treating
nominees for lieutenant governor differently than nominees for all other offices violates
the plain language of the constitutional provision. Accordingly, the Court should reject

Amici Treadwell & Randolph’s unworkable interpretation of article III, section 8.
IV. CONCLUSION

For the foregoing reasons, this Court should reject the Appellants’ arguments and

uphold the decision from the court below.

SV O’Callaghan v. State (O’Callaghan 1I), 920 P.2d 1387, 1387-88 (Alaska 1996) ; see also
Alaska Constitutional Convention Files, Folder 101,
http://www.akleg.gov/pdf/billfiles/Constitutional Convention/Folder%20101.pdf  (listing
“John B. Coghill” as a constitutional convention delegate from Nenana, Alaska).

32 See Richard Mauer, Walker, Mallott To Join Forces In Governor’s Race, ANCHORAGE
DAILY NEWS (Sep. 2, 2014), https://www.adn.com/politics/article/walker-mallott-join-
forces-governors-race/2014/09/02/ (last visited Dec. 3, 2021); Patrick Temple-West,
Independent Walker Wins Alaska Governor's Race, POLITICO (Nov. 14, 2014),
https://www.politico.com/story/2014/1 1/bill-walker-alaska-governors-race-2014-sean-
parnell-112922 (last visited Dec. 3, 2021).

>3 Yereth Rosen, Senator Lisa Murkowski Wins Alaska Write-in Campaign, REUTERS (Nov.
17, 2010), https://www.reuters.com/article/us-usa-elections-murkowski/senator-lisa-
murkowski-wins-alaska-write-in-campaign-idUSTRE6AG51C20101118  (last  visited
Dec. 3, 2021).
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STATE OF COLORADO.
ARTICLE III.

DISTRIBUTION OF POWERS.

Tha rmaw rnment of this State are divided into

o
viiiiiaaLlis Lills DAl

1€ PpOWErs O
three distinct departments—the Legislative, Executive and Judicial
—and no person, or collection of persons, charged with the exer-
cise of powers properly belonging to one of these departments, shall
exercise any power properly belonging to either of the others,

except as in this Constitution expressly directed or permitted.

e
he gov

ARTICLE IV.
EXECUTIVE DEPARTMENT.

Skc. 1. The Executive Department shall consist of a Governor,
Lieutenant Governor, Secretary of State, Auditor of State, State

Treasurer, Attorney General, and Superintendent of Public Instruc-
tion, each of whom shall hold his office for the term of two years,
beginning on the second Tuesday. of January next after his election ;
provided, that the terms of office of those chosen at the first election
held under this Constitution, shall begin on the day appointed for

the first meeting of the General Assembly. The officers of the
Executive Department, excepting the Lieutenant Governor, shall,
during their term of offices, reside at the seat of government, where
they shall keep the public records, books and papers. They shall
perform such duties as are prescribed by this Constitution or by law.

Skc. 2. The supreme executive power of the State shall be
vested in the Governor, who shall take care that the laws be fai
fully executed. '

Skc. 3. The officers named in section one of this article, shall
be chosen on the day of the general election, by the qualified

electors of the State. The returns of every election for said officers
shall be sealed up and transmitted to the Secretary of State, directed
to the Speaker of the Hause of Representatives, who shall imme-
diately, upon the organization of the House, and before proceeding
to other business, open and publish the same in the presence of a

X

majority of the members of both Houses of the General Assembly,
who shall for that purpose assemble in the Housc of Representa-
tives. The person having the highest number of votes for either
of said offices shall be declared duly elected, but if two or more
have an equal and the highest number of votes for the same office,
one of them shall be chosen thereto by the two Houses, on joint
ballot. Contested elections for the said offices shall be determined
by the two Houses, on joint ballot, in such manner as may be pre-
scribed by law. : '
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CONSTITUTION

OF THE

STATE OF IDAHO.

PREAMBLE.

We, the people of the State of Idaho, grateful to Almighty God for
our freedom, to secure its blessings and promote our common welfare,
do establish this Constitution.

ARTICLE L

DECLARATION OF RIGHTS.

SectioN 1. All men are by nature free and equal, and have cer-
tain inalienable rights, among which are enjoying and defending life
and liberty; acquirin®, possessing and protecting property; pursuing
happiness and securing safety.

Sec. 2. All political power is inherent in the people. Govern-
ment is instituted for their equal protection and benefit, and they
have the right to alter, reform or abolish the same, whenever they
may deem it necessary; and no special privileges or immunities shall
ever be granted that may not be altered, revoked or repealed by the
Legislature. '

SEc. 3. The State of Idaho is an inseparable part of the Ameri-
can Union, and the Constitution of the United States is the supreme
law of the land.

Sec. 4. The exercise and enjoyme‘nt of religious faith and wor-
ship shall forever be guaranteed; and no person shall be denied any
civil or political right, privilege or capacity, on account of his relig-
ious opinions; but the liberty of conscience hereby secured shall rot
be construed to dispense with oaths or affirmations, or excuse acts of
licentiousness or justify polygamous or other pernicious practices,
inconsistent with morality or the peace or safety of the State; nor to
permit any person, organization or association to directly or indirectly
aid or abet, counsel or advise, any person to commit the crime of
bigamy or polygamy, or any other crime. No person shall be required
to attend or support any ministry or place of worship, religious sect
or denomination, or pay tithes against his consent; nor shall any
preference be given by law to any religious denomination or mode of
worship. Bigamy and polygamy are forever prohibited in the State,

AT
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of emergency, which emergency shall be declared in the preamble
or in the body of the law.

Sec. 23. Each member of the Legislature shall receive for his
services a sum not exceeding five dollars per day from the commence-
ment of the session, but such pay shall not exceed for each member,
except the presiding officers, in the aggregate three hundred dollars
for per diem allowances for any one session. And shall receive each
the sum of ten cents per mile each way by the usual traveled route.

When convened in extra session by the Governor, they shall each
receive five dollars per day; but no extra session shall continue for a
longer period than twenty days, except in case of the first session of
the Legislature. They shall receive such mileage as 18 allowed for
regular sessions. The presiding officers of the Legislature shall each
in virtue of his office, receive an additional compensation equal to one-
half his per diem allowance as a member: Provided, That whenever
any member of the Legislature shall travel on a free pass in coming
to or returning from the session of the Legislature, the number 0%
miles actually traveled on such pass shall be deducted from the mile-.
age of such member.

Sec. 24 The first concern of all good government is the virtue
and sobriety of the people, and the purity of the home. The Legis-
lature should further all wise and well directed efforts for the promo-
tion of temperance and morality.

Sec. 25. The members of the Legislature shall, before they enter
upon the duties of their respective offices, take or subscribe the fol-
lowing oath or affirmation: “I do solemnly swear, [or affirm, as the
case may be, ] that I will support the Constitution of the United States
and the Constitution of the State of Idaho, and that I will faithfully
discharge the duties of Senator, [or Representative, as the case may
be,] according to the best of my ability.” And such oath may be
administered by the Governor, Secretary of State, or Judge of the
Supreme Court, or presiding officer of either house. /

ARTICLE IV.

EXECUTIVE DEPARTMENT.

Secrion 1. The Executive Department shall consist of a Gov-
ernor, Lieutenant-Governor, Secretary of State, State Auditor, State
Treasurer, Attorney-General, and Superintendent of Public Instruc-
tion, each of whom shall hold his office for two years, beginning on
the first Monday in January next after his election, except as other-
wise provided in this Constitution. The officers of the Executive
Department, excepting the Lieutenant-Governor, shall, during their
terms of office, reside at the seat of government, where they shall
keep the public records, books and papers.  They shall perform such
dut;es as are prescribed by this Constitution and as may be prescribed

y law.

Sec. 2. The officers named in section one of this article shall be
elected by the qualified electors of the State at the time and places of
voting for members of the Legislature, and the persons, respectively,
having the highest number of votes for the office voted for shall be
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elected; but if two or more shall have an equal and the highest num-
ber of votes for any one of said offices, the two Houses of the Legis-
lature, at its next regular session, shall forthwith, by joint ballot, elect
one of such persons for said office. The returns of election for the
officers named in section one shall be made in such manner as may
be prescribed by law, and all contested elections of the same, other
than provided for in this section, shall be determined as may be pre-
scribed by law.

S8ec. 3. No person shall be eligible to the office of Governor or
Lieutenant-Governor unless he shall have attained the age of thirty
years at the time of his election; nor to the office of Secretary of State,
State Auditor, Superintendent of Public Instruction or State Treas-
arer, unless he shall have attained the age of twenty-five years; nor
to the office of Attorney-General unless he shall have attained the age
of thirty years, and have been admitted to practice in the Supreme

ourt of the State or Territory of Idaho, and be in good standing at
he time of his election. In addition to the qualifications above
described, each of the officers named shall be a citizen of the United
States and shall have resided within the State or Territory two years
next preceding his election.

Sec. 4 The Governor shall be Commander-in-Chief of the mili-
tary forces of the State, except when they shall be called into actual
service cf the United States. He shall have power to call out the
!nilitia to execute the laws, to suppress insurrection, or to repel
invasion.

SEc. 6. The supreme executive power of the State shall be vested
in the Governor, who shall see that the laws are faithfully executed.

Src. 6. The Governor shall nominate and, by and with the con-
sent of the Senate, appoint all officers whose offices are established by
this Constitution, or which may be created by law, and whose ap-
pointment or election is not otherwise provided for. If during the
recess of .the Senate a vacancy occurs in any State or district office,
the Governor shall appoint some fit person to discharge the duties
thereof until the next meeting of the Senate, when he shall nominate
some person to fill such office. If the office of a Justice of the
Supreme or District Court, Secretary of State, State Auditor, State
Treasurer, Attorney-General, or Superintendent of Public Instruction,
shall be vacated by death, resignation or otherwise, it shall be the
duty of the Governor to fill the same by appointment, and the ap-
pointee shall hold his office until his successor shall be elected and
qualified in such manner as may be provided by law.

8ec. 7. The Governor, Secretary of State, and Attorney-General,
shall constitute a Board to be known as the Board of Pardons. Said
Board, or a majority thereof, shall have power to remit fines and for-
feitures, and to grant commutations and pardons after conviction and
judgment, either absolutely or upon such conditions as they may
impose in all cases of offenses against the State, except treason or con-
viction on impeachment. The Legislature shall by law prescribe the
gessions of said Board and the manner in which application shall be
made, and regulate proceedings thereon; but no fine or forfeiture shall
be remitted, and no commutation or pardon granted, except by the
decision of a majority of said Board, after a full hearing in open ses-
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NEBRASKA CONSTITUTION

1875.
north of the County of Hitchcock,
and be entitled to one Representa-
tive.

District No. 50. Shall consist of
the Counties of Cass and Saunders,
and be entitled to one Representa-
tive.

District No. 51. Shall consist of
the Counties of Platte, Colfax, and
Butler, and be entitled to one Rep-
resentative.

District No. 52.. Shall consist of
the Counties of Fillmore and Clay,
and be entitled to one Representa-
tive.

Artiecle V.
EXECUTIVE DEPARTMENT

See. 1. The executive department
shall consist of a Governor, Lieuten-
ant Governor, Secretary of State, Au-
ditor of Public Accounts, Treasurer,
Superintendent of Public Instruction,
Attorney General, and Commissioner
of Public Lands and Buildings, who
shall each hold his office for the term
of two years from the first Thursday
and the first Tuesday in January next
after his election, and until his suc-
cessor is elected and qualified. Pro-
vided. however, that the first election
of said officers shall be held on the
Tuesday succeeding the first Mon-
day in November, 876, and each suc-
ceeding election shall be held at the
game relative time in each even year
thereafter. The Governor, Secretary of
State, Auditor of Public Accounts, and
Treasurer shall reside at the seat of
government during their terms of of-
fice, and keep the public records,
books and papers there, and perform
such duties as may be prescribed by
law. .

PFROPOSED AMENDMENTS OF 1920

Section 1. The executive offic#rs
of the state shall be the Governor,
Lieutenant Governor, Secretary of
Staflfe, Auditor of Public Ascounts,
Commissioner of Public Lands and
Buildings, Treasurer, Attdrney Gener-
al, Superintendent of Public Instruec-
tion and the heads of such other eXe
ecutive departments as may be estab-
lished by law. The Legislature may
provide for the placing of the above
named officers as heads over such
departments of government as it may
by law create. The Governcr, Lieu-
tenant Governor, Attorney General,
Secretary of State, Auditor of Publie
Accounts, Commissioner of Public
Lands and Buildings and Treasurer
shall be chosen at the general elec-
tion held in November, 1922, and in
each even numbered year thereafter,
and their term of office shall be two
years and until their successors shall
be elected and qualified. The Super-
intendent of Public Instruction shall
be elected in November, 1922, and
every four years thereafter, and his
term of office shall be four yvears and
until his successor shall be elected
and qualified. The records, books and
papers of all executive officers shall
be kept at the seat of government,
and such officers, excepting the Lieu-
tenant Governor, shall reside there
during their respective terms of of-
fice. Officers in the executive depart-
ment of the state shall perform such
duties as may be provided by law.
The heads of all executive departments
established by law, other than those
to be elected as provided herein, shall
be appointed by the Governor, with
the consent of a majority of all the
members elected to the senate and
house of representatives meeting in
joint session, but officers so appoint-
ed may be removed by the Governor.
Subject to the provisions of this Con-
stitution, the heads of the wvarious
executive or civil departments shall
have power to appoint, and remove, all
subordinate employvees in their re-
spective departments.

NOTE

This proposed amendment is of real
importance. There are four principal
‘changes it proposes in the present
constitution.

65
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NEBRASKA CONSTITUTION
1875. PROPOSED AMENDMENTS OF 1920

1. It permits the legislature to cre-
ate new executive officers, The pres-
ent constitution forbids it. (See Sec.
24—Art. IV.). The legislature ought
to have the power. Many times in the
past forty years the free exercise of
the power to create needed new execu-
tive officers would have been a great
advantage to the state.

There is only one state be-
sides Nebraska, 1. e., Arkansas,
whose constitution expressly forbids
its legislature to establish other execu-
tive offices than those named in that
document. On the other hand sever-
al constitutions, as those of Wyoming,
Virginia, and New Mexico, either di-
rectly or indirectly, authorize the leg-
islature to create them. The remain-
ing constitutions are silent upon the
matter, but this silence is equivalent
to express consent, since by virtue of
it the legislature isnot restricted in
its creation of new offices. Arkansas
and Nebraska, therefore, stand alone
in hampering their legislature by this
restriction.

2. Both houses of the legislature
shall vote as one body upon executive
appointments made by the governor.
This is a new feature. No other state
has it. On the whole the experiment
seems worth trying.

3. Heads of departments shall have
the power to appoint and remove all
subordinates in their departments.
This provision was probably present-
ed to prevent encroachments upon oth-
er departments by the governor. Its
wording raises the question whether
a civil service act could limit the pow-
er of the department head under this
amendment.

4. The fourth point in this section
makes the state superintendent a four
yvear office, which no doubt is an im-
provement upon the present two year
term.

There are thirty-two  states in
which the term of office of the Su-
perintendent of Public Instruction is
prescribed by the constitution. Only
twelve of these besides Nebraska have
a two-year term, whereas nineteen of
them provide for a four-year term.
Those with two-year terms are:

Arizona, Colorado, Georgia, Idaho,
Indiana, Kansas, Nebraska, Nevada,
Michigan, New Mexico, North Dakota,
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NEBRASKA CONSTITUTION

1866.

187

Sec. 15. No member of congress,
or other person holding office under
the authority of this state, or the
United States, shall execute the office
of governor, except as herein pro-
vided.

Sec. 4. No person except a citi-
zen of the United States, and a qual-
ified elector of the state, shall be
eligible to any office provided for
by this constitution.

Sec. 5. No person shall be eligible
to the office of governor or lieu-
tenant governor who shall not have
attained the age of twenty-five years,
and been for two years next pre-
ceding his election a citizen of the
United States and of this State.
Neither the governor, lieutenant gov=
ernor, auditor of public aecounts,
secretary of state, commissioner of
public lands and buildings, superin-
tendent of public instruction, nor
attorney general, shall be eligible to
any other office during the period
for which he shall have been elected.

Sec. 2. The treasurer shall be in-
eligible to the office of treasurer
for two years next after the expira-
tion of two consecutive terms for
which he was elected.

Sec. 3. The officers of the execu-
tive department shall, after the first
election hereinbefore provided for,
be elected at the general election for
members of the house of representa~
tives to be held in the year 1872, and
every two years thereafter, at such
times and places as may be pre-
seribed by law.

Sec. 3. The returns of every elec-
tion, for the officers named in the
foregoing section, shall be sealed up
and transmitt~d to the seat of gov-
ernment by the returning officers,
directed to the president of the Sen-
ate, who, during the first week of
the scssion, shall open and publish
them, and declare the result, in the
presence of a majority of the mem-
~bers of each house of the legislature.
The person having the highest num-
ber of votes shall be declared duly
elected: but if any two of more shall
be highest and equal in votes for
the same office, one of them shall
be chosen by the joint vote of both
houses.

See. 5. Should there be no ses-
sion of the legislature in January

68

Sec. 4. The returns of every elec-
tion for the above named officers
shall be sealed up and transmitted,
by the returning officers, to the sec-
retary of state, directed to the speak-
er of the house of representatives,
who shall, immediately after the or-
ganization of the house, and before
proceeding to other business, open
and publish the same in the pres-
ence of a majority of each house of
the legislature, who shall for that
purpose assemble in the hall of the
house of representatives. The person
having the highest number of votes
for either of said offices ghall be
declared duly elected; but if two or
more have an equal, and the high-
est number of votes, the legislature
shall by joint ballot choose one of
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NEBRASKA CONSTITUTION

1875.

PROPOSED AMENDMENTS OF 1920

South Carolina and South Dakota.
Those having four-year terms are:
Alabama, California, Florida, Illi,

neis, Kentucky, Louisiana, Mississip-

pi, Missouri, Montana, North Carolina,

Ohio, Oklahoma, Pennsylvania, Utah,

Virginia, Washington, West Virginia,

Wisconsin and Wyoming.

Sec. 2. No person shall be eligible
to the office of governor or lieu-
tenant governor who shall not have
attained the age of thirty years, and
been for two years next preceeding
his election a citizen of the United
States and of this State. None of
the officers of the executive depart-
ment shall be eligible to any other
state office during the period for
which they shall have been elected.

<

Sec. 8. The treasurer shall be in-
eligible to the office of treasurer,
for two years next after the expira-
tion of two consecutive terms for
which he was elected.

Sec. 4. The returns of every elec-
tion for the officers of the executive
department shall be sealed up and
transmitted by the returning officers
to the Secretary of State, directed
to the speaker of the House of Rep-
resentatives, who shall immediately
after the organization of the house,
and before proceeding to other busi-
ness, open and publish the same in
the presence of a majority of each
house of the legislature, who shall
for that purpose assemble in the hall
of the house of representatives. The
person having the highest number of
votes for either of said offices shall
be declared duly elected; but if two
or more have an equal and the high-
est number of votes, the legislature
shall, by joint vote, choose one of

69

Sec. 2. No person shall be eligible
to the office of Governor, or Lieuten-
ant Governor, who shall not have- at-
tained the age of thirty years, or who
shall not have been for five years next
preceding his election a resident and
citizen of this state and a citizen of
the United States. None of the offi-
cers mentioned in this article shall
be eligible to any other state office
during the period for which they have
been elected or appointed.

NOTE

There is only one other state be-
sides Nebraska, (Nevada), that re-
quires only two years as a citizenship
qualificaticn for governor. All other
states having a citizensh;p qualifica-
tion require five years or more. There
are eleven such states.

Many states, however, have no citi-
zenship requirement but a residence
requirement instead. Of these, eleven
require less than five years and twen-
ty-four require five years or more. A
general comparison, then, shows that
while twelve states (besides Nebras-
ka) require either residence or citizen-
ship of less than five years for gover-
nor, thirty-five require five years or
more. Among the latter are:

California, Indiana, New York,
North Dakota, Texas, Wyoming and
Missouri. :

Among those requiring less than
five years are:

Colorado, Towa, Idaho,

Michigan,
Montana and Oregon. ,
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or as the release of power and capacity to serve the public
good. Experience has shown the folly of the exclusive use of

the former premise.

The Governorship

There are certain traditional patterns that have been adop-
ted by the American states despité variations in details. All
states have as their chief executive a popularly elected gover-
nor whose term is either two or four years. &he governor's
executive duties are customarily to oversee the faithful execu-
tion of the laws; to grant pardons, commutations, and reprieves,
nérmally excepting treason and impeachment cases; to serve as
commander-in-chief of the militia and to grant commissions in
the name of the state: and to represent the state in its deal-

ings with other states and with the federal government. 1In

his relations with the legislature, the governor generally re-

legislation, signs or disapproves of measures passed by the
legislature, and may adjourn the legisla%ure when the two houses
cannot agree upon adjournrment. DNormally the governor is empow-
ered to convene the legislature for special sessions whenever
he deems this necessary." The powers and duties of the governor
as chief administrator of the state are subject to wide varia-

tions which will be commented upon in the course of this

paper.
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Qualifications

Presumably to assure maturity, sufficient concern with
and interest in the affairs of the state, arnd in many cases to
exclude naturalized or new residents, many state constitutions
provide qualification requirements .of minimum age, citizenship,
and residence. Almost two-thirds of the states require a
minimum age of 30 years.2 United States citizenship is also
required in two-thirds of the states, some states stipulating
the duration of this citizenship which ranges from 5 to 20
years prior to candidacy. About one-half of the states also
stipulate state residence requirements which range from one to
ten years. About one-third of the states also prohibit the
governor from holding another office in the state, a federal
office, and a position under a foreign power or another state.

In all states the governor is elected by popular vote. 1In
most states the candidate receiving the highest number of votes
is elected, even if that is less than the majority of the total
vote. Under the two-party system, plurality elections usually
give the same results as a majority requirement. But with
three or more candidates, the election might go to one receiving
less than an absolute majority, and a few states have special

provisions for such a contingency.>

2 Eight states allow a qualified elector thereby setting
the minimum age at 21: four states require 25 years of age: and
Oklahoma requires a minimym of 31 years.

3 In tlaine, Massachusetts, llew Hampshire, and Georgia an
absolute majority is required: and if no candidate receives this
majority, the election is decidedi by the legislature on joint bal-
lot. The Mississippi Constitution has a peculiar provision for
the election of the governor under which a rajority of both the
popular vote and electoral votes assirned to counties or lerig-
lative districts is required. <Appmuﬁx-§ag623



Terms and Succession

Governors are now elected in most states for a term of two
or four years, about half of the states in each class. The
states have been following a desirable tendency to lengthen the
governor's term to four yearg.l+ It is generally considered
advisable to provide a four-year period during which the gover-
nor‘has‘an opportunity to develop his policy leadership out of
his experience. However, in 16 of the four-year term states,
constitutions prohibit a second consecutive term.s Under this
arrangement the influence of the governor tends to decline as
the term progresses. It has become increasingly apparent that
if the governor is to have at ‘least one term of full political
power, he must not be prohibited from succeeding himself. In
a broader sense, such limitations contain the potential of de-
priving the people of the state from endorsing by reelection
an accepfable and experienced man who has substantially but
not totally executed desirable programns and services.

In fifteen states which elect governors on a quadrennial

basis gubernatorial elections do not coincide with presidential

L Within recent years Connecticut, Idaho, and lew Jersey
have adopted the four year term, bringing the total to 29 states.
In addition, both the Hawaii and Puerto Rico constitutions pro-
vide for a four year term, as does the Model State Constitution.

5 In eight states two successive terms are permitted or
the governor is permitted to serve only a specified number of
years during a prescribed period. o limitation upon succession

exists in 29 states.
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CONSTITUTION OF MAINE
1820

WE the people of Maine, in order to establish justice, ensure Preamble.
tranquillity, provide for our mutual defence, promote our
common welfare, and secure to ourselves and our posterity the
blessings of Liberty, acknowledging with grateful hearts the
goodness of the Sovereign Ruler of the Universe in affording
us an opportunity, so favorable to the design ; and, imploring
his aid and direction in its accomplishment, do agree to form
ourselves into a free and independent State, by the style and
title of the State of Maine, and do ordain and establish the
following Constitution for the government of the same.

ARTICLE I
DECLARATION OF RIGHTS.

Secrt. 1. All men are born equally free and independent,
and have certain natural, inherent and unalienable Rights, Natural rights
among which are those of enjoying and defending life and
liberty, acquiring, possessing and protecting property, and of
pursuing and obtaining safety and happiness. ,

Secr. 2. All power is inherent in the people ; all free All powerinbe
governments are founded in their authority and instituted for ple. ¥
their benefit ; they have therefore an unalienable and indefea-
sible right to institute government, and to alter, reform, or
totally change the same, when their safety and happiness
require it. | '

Sect. 3.~ All men have a natural and unalienable right to Freedomofwor
worship Almighty God according to the dictates of their own ™'
consciences, and no one shall be hurt, molested or restrained
“in his person, liberty or estate, for worshipping God in the
manner and season most agreeable to the dictates of his own
conscience, nor for his religious professions or sentiments,
provided he does not disturb the public peace, nor obstruct
others in their religious worship ;—and all personsdemeaning an religious
themselves peaceably, as good members of the State, shall be ="
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GONSTITUTION OF MAINE. xi
ARTICLE IIL

DISTRIBUTION OF POWERS.

Szcr. 1. The powers of this Government shall be divided Powers distrits
into three distinct Departments, the Legislative, Executive and ™
Judicial. . ,

Secr. 2. No person or persons, belonging to one of these And to be kept
Departments, shall exercise any of the powers properly ™"
belonging to either of the others, except in the cases herein
expressly directed or permitted.

ARTICLE IV.—Part FIrsrT.

LEGISLATIVE POWER—HOUSE OF REPRESEN-
TATIVES.

Secr. 1. The Legislative power shall be vested in two Legisiative pow-
distinct branches, a House of Representatives, and a Senate, "
each to have a negative on the other, and both to be stiled the
Legislature of Maine, and the style of their Acts and Laws, Stle.
shall be, « Be it enacted by the Senate and House of Repre-
sentatwes tn Legislature assembled.”

Sect. 2. The Honse of Representatives shall consist of not House of repre-
less than one hundred nor more than two hundred members, iﬁ“‘;ﬁi:ﬁiﬁgf’i;
to be elected by the qualified electors for one year from the fun 130 wor
day next preceding the annual meeting of the Legislature, moretan 20
The Legislature, which shall first be convened under this p,peapportion-
Constitution, shall, on or before the fiftcenth day of Augustin i once in ten
the year of our Lord one thousand eight hundred and twenty
one, and the Legislature, within every subsequent period of at
most ten years and at least five, cause the number of the
inhabitants of the State to be ascertained, exclusive of foreigners
not paturalized, and Indians not taxed. The number of
Representatives shall, at the several periods of making such Equally among
enumeration, be fixed and apportioned among the several ™™
counties, as near as may he, according to the number of
inhabitants, having regard to the relative increase of population.

The number of Representatives shall, on said first apportion-
iment, be not less than one hundred nor more than one hundred
and fifty ; and, whenever the number of Representatives shall
be two hundred, atthe next anpual meetings of elections,
which shall thereafter be had, and at every subsequent period
of ten years, the people shall give in their votes, whether the
number of Representatives shall be increased or diminished,
and if’ 2 majority of votes are in favor thereof, it shall be the
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duty of the next Legislature therealier to increase or diminish
the number by the rulée hereinafter prescribed.
Apportionment  BpcT. 3. Hach town having fiiteen hundred inhabitants
among towas. . ~ .

° may elect one representative ; each town having three thousand
seven hundred and fifty may elect two ; each town having six
thousand seven hundred and fifty may elect three; each town
having ten thousand five hundred may elect four; each town
having fifteen thousand may elect five, each town having
twenty thousand two hundred and fifiy may elect six; each
town having twenty six thousand two hundred and fifty inhab-
itants may elect seven; but no town shall ever be entitled to
more than seven representatives: and towns and plantations
duly organized, not having fifteen hundred izhabitants, shall
be classed, as conveniently as may be, inio districts containing
that number, and so as pot to divide towns; and each such
district may elect one representative; and, when on this.
apportionment the number of representatives shall be two
hundred, a different apportionment shall take place upon the
above principle ; and, in case the fificen hundred shall be too
farge or too small to apportion =ll the representatives to any
county, it shall be so increased or diminished as to give the
number of representatives according to the above rule and
proportion ; and whenever any town cr towas, plantation or
plantations not entitled to elect a representative shall determine
against a ¢'assification with any other town or planiation, the
Legislatare may, at each apportionment of representatives, on
the application of such town or plantation, authorize it toelect
a representative for such portion of time and such periods, as
shall be equal to its portion of representation ; and the right
of representation, so established, shall not be altered until the
next general apportionment. .

uatiiestions of  SgcT. 4. No person shall be a member of the House of
arepresentative, . oo
Representatives, unless he shall, at the commencement of the
period for which he is elected, have been five years a citizen of
the United States, have arrived at the age of twenty one years,
have been a resident in this State one year, or from the adoption
of this Constitution; and, forthree months next preceding, the
time of his election shall have been, and, during the period
for which he is elected, shall to be a resident in the town or
district which he represents.
Meetings for. . OuCT. 5. The meetings for the choice of representatives
sentatives regu- shall be warned in due course of law by the selectmen of the
several towns seven days at least before the election, and the
selectmen thereof shall preside impartially at such meetings,
receive the votes of all the qualified electors present, sort, count
and declare them in open town meeting, and in the presence
of the town clerk, who shall form a list of the persons voted
for, with the number of votes for each person egainst his name,
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shall make a fair record thereof'in the presence of the selcctmen,
and in open town meeting ; and a fair copy of this list shall be
attested by the selectmnen and town clerk, and delivered by
said selectmen to each representative within ten days next
after such election. And the towns and plantations organized Tow classed.
by law, belonging to any class herein provided, shall hold
- their meetings at the same time in the respective towns and
plantations ; and the town and plantation meetings in such
towns and plantations shall be notified, held and regulated, the
votes received, sorted, counted and declared in the same
menner. And the assessors and clerks of plantations shall
have all the powers, and be subject to 2ll the duties, which
selectmen and town clerks have, and are subject to by this
Constitation. And the selectmen of such towns, and the
assessors of such plantations, so classed, shall, within four
days next after such meeting, meet at some place, to be
prescribed and notified by the selectmen or assessors of the
eldest town, or plantation, in such class, and the copies of said
lists shall be then examined and compared ; and in case any
person shall be elected by a majority of all the votes, the
selectmen or assessors shall deliver the certified copies of such
lists to the person so elected, within ten days next after such
election; and the clerks of towns and plantations respectively
shall seal up copies of all such lists and cause them to be
delivered into the Secretary’s office twenty days at least before
the first Wednesday in Januvary annuvally ; but in case no
persen shall have a majority of vetes, the selectmen and
assessors shall, as soon as may be, notify another meeting, and
the same proceedings shall be had at every future meeting
until an election shall have been effected :  Provided, That
the Liegislature may by law prescribe a different mode of
returning, examining and ascertaining the election of the
representatives in such classes.

Secr. 6. Whenever the seat of a member shall be vacated Ypcancles o be
by death; resignation, or otherwise, the vacancy may be filled elections.
by a new election.

Sect. 7. The House of Representatives shall choose their fomer en2%*
Speaker, Clerk and other officers.

Secr. 8. The House of Representatives shall have the To have the

power of im-

gole power of impeachment. peachment.

ARTICLE IV.—Part SECOND.

SENATE.

Sect. 1. The Senate shall consist of not less than twenty, Sgiateto consist

; ; of not less than
nor more than thirty-one members, elected at the same time, 2 nor more
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Secr. 10. No Senator or Representative shall, during the sembers not 1o
term for which he shall have been elected, be appointed to bg 22255 ©
any civil office of profit under this state, which shall have
been created, or the emoluments of which increased during
such-term, except such offices as may be filled by elections by
the people : Provided, That this prohibition shall not extend proviso.
to the members of the first Legislature.

Sect. 11. No member of Congress, nor person holding persons disqual-

- : o] . X ified to be mem-
any office under the United States, (post officers excepted) vess.
nor office of profit under this State, Justices of the Peace,
Notaries Public, Coroners and officers of the militia excepted,
shall have a seat in either House during his being such mem-
ber of Congress, or his continuing in such office.

Secr. 12. Neither House shall, during the session, with- Adjournments.
out the consent of the other, adjourn for more than two days,
nor to any other place than that in which the Houses shall be
" sitting.

ARTICLE V.—Part FirsT.

EXECUTIVE POWER.

Seer. 1. The supreme executive power of this State shall governor,
‘be vested in a Governor. ,
Sgcr. 2. The Governor shall be elected by the qualified Elected for one
- ] . year.
electors, and shall hold his office one year from the first
Wednesday of January in each year.

Seor. 3. The meetings for election of Governor shall be Meetings for the
notified, held and regulated, and votes shall be received, emor regulated.
sorted, counted, declared and recorded, in the same manner as
those for Senators and Representatives. They shall be sealed Jotesto bere-
and returned into the Secretary’s office in the same manner, fuy oiStie'sof
and at the same time, as those for Senators. And the Secre-
tary of State for the time being shall, on the first Wednesday
of January, then next, lay the lists before the Senate and
House of Representatives to be by them examined, and, in
case of a choice by a majority of all the votes returned, they
shall declare and publish the same. But, if no person shall 1 there he no
have a majority of votes, the House of Representatives shall, fn et e,
by ballot, from the persons having the four highest numbers
of votes on the lists, if so many there be, elect two persons,
and make return of their names to the Senate, of whom the
Senate shall, by ballot, elect one, who shall be declared the
Governor.

Sect. 4. The Governor shall, at the commencement of $ualifications of
of his term, be not less than thirty vears of age ; a natural

born citizen of the United States, have heen five vears, or from
3 ) ” -
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Before the month was over a joint committce was appointed to
report a “more equal and just system of representation.” On
March 26, 1851, this committee reported a draft amendment
which lowered the minimuin population entitling a town to one
Representative annually, and enlarged the “ mean increasing num-
ber.” Obviously this favored the small towns at the expense of
the larger ones. The Boston Daily Advertiser computed: that it
would give 119 Representatives to 139 towns with about 140,000
inhabitants and the same number to 40 towns and cities with
about 500,000 inhabitants. "The amendment did not secure the
necessary two-thirds majority in the House. Immediately after
its failure, a bill was introduced into the Senate for taking the
sense of the people on calling a constitutional convention. Like
ordinary bills, this required only a bare majority of both Houses
to become a law. The Whig press proclaimed it a casc of post
hoc propter hoc; the Coalition press insisted that a change in rep-
resentation was only one of many desirable constitutional reforms.

The constitutional convention hill hecame a law on May 24,
1851, and was voted on at the regular State election on November
10. The result was 60,972 in favor, 65,846 opposed. Plymouth,
Worcester, and Franklin counties were the only ones to cast a
favorable vote. But, acting on the advice of Governor Bout-
well, the proposition was renewed in the next Legislature. A
joint special committee, which included two leading Coalition-
ists, Whiting Griswold and Anson Burlingame, made a long
report in favor of a constitutional convention, with a new bill
to that effect. The committee undertook to “point out only
those parts of the Constitution, where palpable defects exist.”
It demanded the usual changes in the representative system;
the election of more officials by the people; a limitation of legis-
lative sessions to one hundred days; the prohibition of special
acts of incorporation; “the plurality system in more of our elec-
tions;” abolition of “the present cumbersome, formal mode of
organizing” the government; popular election of justices of the
. peace, and- limitation of their term and jurisdiction; State elec- .
tions on the same date as national elections; and a reservation
~of certain sources of income for a school fund. It believed no
change in the judiciary necessary, that branch of the govern-
ment having been entirely satisfactory.

The committee urged a constitutional convention as the only

-
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mitted that women had a right to vote, but insisted that it
would be a mistake for them to “enter into conflict with men,
in political and governmental affzirs . . . that softness and
delicacy of character, and those bland enchantments which bind
the world in silken chains, would be lost, and lost forever. . . .”
Daniel S. Whitney of Boylston said a word on the women’s side,
and the question was duly shelved.!

Article II of Chapter IX provided for the secret lm]lot by re-
quiring that all ballots (which until 1888 were printed by the
various parties, and_distributed before the election) be deposited
in sealed envelopes furnished by the Commonwealth. A Coali-
tion Legislature had adopted this system a year or two before in
order to protect employees from compuision; the Whig Legisla-
ture of 1853 repealed it, on the ground that it insulted the man-
liness and independence of the laboring men. The same line-up
occurred in the Convention. The Rev. Samuel K. Lothrop of
Boston asked the Convention to trust the people. Shubael P.
Adams said that to his certain knowledge there was not a single
moment during the presidential election of 1848 when the ballot
boxes of Lowell were not closely watched by “overseers of a
certain political stripe” in order to serutinize employees’ ballots.
He had seen men forced to change their vote for fear of dis-
charge. All was changed when the scaled ballot law went into
cffect, “for the votes all looked alike.”

Article III provided, for the first time in the history of the
Commonwealth, for the registration of voters.

Article VII proposed to hold State and national clections on
the same date, instead of a week apart, as had been required by
Amendment X,

Articles V-IX were called by the opponents of this Constitu-
tion the “plurality patch-up.” TFor many years the constitu-
tional requirements for a majority instead of a plurality to clect
all officers had been a nuisance. 'So long as there were only two
parties, a majority was generally sceured for one candidate; but
powerful third parties had been common since 1830. The
choice of Governor (under Chapter I, Section I, Article IIT) had
frequently been thrust on the Legislature. Repeated ballotings,
causing unnecessary delay and expense, had often been neces-

! Dchales, II, 726-738.
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sary to secure a majority for other elective officials. In one case
twelve ballotings took place before a candidate could be elected;
and one Congressional district, for a failure to give one of these
candidates a majority, remained unrepresented for the entire
Congress. The plurality system for all elections had long been
agitated; its necessity had been emphasized as one of the main
reasons for holding the Convention, and the popular mandate
thereon was clearer than on any subject save representation.
The committee on elections, presided over by Henry W. Bishop
of Lenox, reported in favor of the plurality system. The con-
servative side pressed for it, but most of the “reformers” de-
veloped a sudden tenderness for the old majority system, from
which the Coalition party had greatly profited in the past. The
report was recommitted to Benjamin F. Butler ¢t al., who re-
ported the “plurality patch-up” of Chapter IX.! William
Schouler attempted to restore it to the form of the original
report {plurality for all clections), but his resolve was rejected
by a vote of 159 to 160, the casting vote of President Banks
deciding in the negative.2- Chapter IX adopted the plurality
system for Councillors, Senafors and county officials, but main-
tained the majority rule for all others, “until otherwise provided
by law.” “You talk to me about principle”, said Josiah G.
Abbott, “when you have given up all principle, and all that you
have got in exchange, is something to go into the legislature and
trade upon. . . . That is so apparent, that it sticks out in every
direction; the lion’s skin is not a quarter large enough to cover
something that I will not give any name to.”?
~ Chapter X included everything in the Constitution on oaths,
disqualifications for office, writs and commissions, only a few
minor changes being adopted. Chapter XI was devoted to the
militia. It was a serious attempt to strengthen and popularize
that force, then in a most depressed condition, by having every
officer, from major-generals down, elected by the members of
the grade below. Article II provided that “ All citizens of this
Commonwealth liable for military service . . . shall be enrolled
in the militia, and held to perform such military duty as by law
may be required.”

Chapter XII corresponded to Chapter V of the Constltutlon

i Dcbates, 111, 86. 2 Journal, 240; Dcbutes, IIT, 134, 3 Debates, 111, 153,
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‘have since become incorporated in the Constitution by single
amendments, and as an educational force in constltutlonal
matters the Convention justified its existence.,
The Whig. Legislatures of 1853 and 1854 did the Conventlon
the compliment of udoptmg several of its propositions in five
amendments, which were accepted by the people by a large
majority 'at a special election on May 23, 1855.. Article XIV
‘adopted the plurality principle for all elections. . -Article XV
shifted the State election a week ahead, to the national date.
Article X VI provided for popular election of eight Councillors
in_ single districts of equal population, snd for a speedier or-
ganization of the administration at the opening of the political
‘year, — & reform that had been urged in.the Convention but
not adopted. Article XVII lengthened: the baliot with four
minor executive officers. Article XVIII was the Convention’s
"Proposition No, 6, forbidding . the appropriation of taxes for
private or sectarian schools. Artlcle XIX permitted the Legis-
lature .to provide by law for the popular election of county
'oﬁicmls, and the Convention’s suggestlon of a three-year term is
now the rule. .
. The three amendments ratified on May 1, 1857 belong to the
.same group. Article XX prescribed a literary qualification for
the franchise. Article XXI was one of the greatest constitu-
- tional reforms ever adopted. in this State. It solved the vexa-
tious question of representation by providing for a House of 240
members, appor'tioned decennially according to the number . of
legal voters, in representative districts electing not -more -than
_ three'members each. It also increased the quorum to 100 mem--
~ bers, which in 1891 was still further increased to a majority for
each branch. Article XXII extended the district system to the

Senate.
_ Other proposed reforms in the Constltutlon of 1853 such as -
B the secret ballot and reglstratlon of voters, were adopted by .

legislative enactment. .
This group of eight amendments is what Massachusetts chose
~ from the wave of democratic constitutional Teform that swept
 through the United States during the middle of the nineteenth
.. .century.: Popular election’ of minor officials and equahty in
L representatlon were typxcal mamfestatxons of thlS movement
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ARTICLE 1V m 153

The framers added this section to the constitution via a 1992 constitutional
amendment that the voters ratified on November 3 of that year by a margin of
215,040 to 142,130. The first paragraph provides four-year terms for the five
general officers, effective in 1994, thereby doubling their tenure. The 1973
Constitutional Convention had advanced this provision, but the voters narrowly
rejected it on November 6, 1973, with 55,998 against and 52,332 in favor. The
1986 open convention proposed four-year terms for both general officers and
members of the General Assembly, coupling the extension with a recall provi-
sion. The voters rejected that change by a wider margin because of its attempt to
lengthen legislators’ tenure. By the deletion of legislators from the provision, the
1992 amendment fared much better.

The terms of the state officers set by this section have changed significantly
over the course of time. The Charter of 1663 allowed general officers one-year
terms, a tenure that the constitution of 1843 reaffirmed. Not until the ratifica-
tion of Article of Amendment XVI on November 7, 1911, by a vote 0of 27,149 to
14,176 did general officers and legislators receive a two-year term.

The last sentence of paragraph 1 contains a final feature of the 1992 amend-
ment as it pertains to term and tenure. Based on the Twenty-second Amendment
to the federal Constitution, it bars a person from serving consecutively in the
same general office for more than two full terms, “excluding any partial term
of less than 2 years previously served.” This term limitation does not apply to
legislators, however, because their term of office was not lengthened.

The final four paragraphs of Section 1 set forth with specificity a procedure
for the recall of general officers (but not legislators). The lengthening of the term
of office to four years primarily accounts for this change. The recall process, how-
ever, has its limits. No general officer can be the object of a recall petition unless
“indicted or informed against [i.e., a criminal information brought by the attor-
ney general] for a felony, convicted of a misdemeanor, or against whom a finding
of probable cause of violation of the code of ethics has been made by the ethics
commission.” The petition requires the signatures of 3 percent of the total
number of votes cast in the last preceding general election for that office to begin
the process and 15 percent of that number to force a special election at which
“the issue of removing said office holder and the grounds therefore shall be
placed before the electors of the state” Petitioners have 90 days from the issu-
ance of the 3 percent petition by the state board of elections to accumulate the
required verified signatures.

SECTION 2. Election by plurality. In all elections held by the people for state, city,
town, ward or district officers, the person or candidate receiving the largest number

of votes cast shall be declared elected.

Section 2 specifically provides that in both primary and general elections for
state office, candidates can win an election only if they receive the largest number

Conley, Patrick T., and Robert G., Jr. Flanders. Rhode Island State Constitution : Rhode Island State Constitution,
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154 m THE RHODE ISLAND STATE CONSTITUTION

or a plurality of the votes cast. See Metts v. Murphy, 363 F. 3d 8 (1st Cir. 2003).
Hence, by receiving a majority of the votes, the candidate will be declared winner
of the election. See id.

The plurality provision originated as Article of Amendment X adopted on
November 18, 1893, by the overwhelming margin 0f 26,703 to 3,331—the most
decisive ratification of an amendment in Rhode Island’s constitutional history.
The emphatic nature of the vote was due to four years (1889-1893) of electoral
“no choice” in the race for governor under the existing majority election require-
ment. This annual impasse was the result of the presence of a third party (the
Prohibition party) in the races for several state offices.

In 1889 Democratic reformer “Honest” John Davis outpolled Republican
Herbert W. Ladd by 4,419 votes, but the General Assembly’s grand committee
gave the nod to Ladd under the procedures established by Article VIII, Sections 7
and 10. In 1890 Davis was again the high vote-getter against Ladd, and this time
he was chosen governor by the grand committee because of an increased number
of House Democrats. In 1891 Davis again outpolled Ladd, but the legislators
picked the Republican. In 1892 Republican D. Russell Brown beat Democrat
William Wardwell with a narrow majority of 243 ballots, but in 1893 no one
obtained a majority. When the Republican senate and the Democratic House
reached an impasse, the ballots were not officially counted, there was no election,
and Brown carried over.

Since the plurality election requirement applied to legislators as well as gen-
eral officers, there were numerous second or “by-elections” held that caused
changes in the composition of the grand committee. Eventually the returns from
by-elections resulted in a grand committee of 60 Republicans, counting the
lieutenant governor, and 59 Democrats. At this juncture the Democratic House
expelled two Republican members-elect under the provisions of the old
Article IV, Section 6, giving the Democrats control of the grand committee. The
House then sent an invitation to the Republican senate to join it in grand com-
mittee to count the votes for governor and other general officers. The senate
declined the invitation and voted to adjourn “owing to irreconcilable differ-
ences” with the House. When the house ignored the senate action, incumbent
Governor Brown prorogued the General Assembly under the provisions of
Article VII, Section 6, of the 1843 constitution, so the popular votes cast in the
1893 election were never counted.

The House then asked the supreme court for its opinion of the legality of the
adjournment of the legislature by the governor. Assuming that the governor had
prorogued the General Assembly before the resolution asking for an opinion
had been passed, the court answered first that it was under no obligation to take
notice of the resolution because it had not been “passed by the House of
Representatives.” Waiving the question as to the legality of the resolution because
of “the gravity of the situation. ... and the importance of the principles involved,”
the court assumed the right and duty to answer: (1) that circumstances, such as
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“a palpable violation of the Constitution by the expulsion of members contrary
to its provisions, whereby the character of the grand committee is changed,”
might warrant the senate in its vote to adjourn for more than two days before
proceeding to the imperative duty of counting the vote; (2) that the determina-
tion of the fact of a disagreement as to the time and place of adjournment rested
with the governor exclusively and was not subject to review by the court; and
(3) that the governor had the power to prorogue the assembly without restric-
tion as to the condition of business pending before it—he, and not the court,
had the authority to make that decision. In re Legislative Adjournment, 18 R.L
824 (1893).

The 1893 deadlock caused by the majority-vote requirement also spawned
several supreme court opinions relative to General Assembly elections, namely,
In re the Ballot Marks, 18 R.1. 822 (1893); In re North Smithfield Election, 18 R.L
817 (1893); and State v. Town Council of South Kingstown, 18 R.1. 258 (1893).
The only detailed analysis of this election fiasco is Charles Carroll, Rhode Island:
Three Centuries of Democracy, 2:660-65.

Article of Amendment XI eliminated this serious defect in the state’s election
laws—one which had not been rectified by the constitution of 1843, even
though similar governmental crises had occurred in 1806, 1832, and 1839. After
1843, “no choice” popular balloting marked the elections of 1846, 1875, and
1876.

SECTION 3. Filling vacancy by the General Assembly when elected officers
cannot serve—Election when there is no plurality. When the governor-elect shall
die, remove from the state, refuse to serve, become insane, or be otherwise incapaci-
tated, the lieutenant governor-elect shall be qualified as governor at the beginning of
the term for which the governor was elected. When both the governor and lieutenant
governor-elect, or either the lieutenant governor, secretary of state, attorney-general,
or general treasurer-elect, are so incapacitated, or when there has been a failure to
elect any one or more of the officers mentioned in this section, the general assembly
shall upon its organization meet in grand committee and elect some person or per-
sons to fill the office or offices, as the case may be, for which such incapacity exists or
as to which such failure to elect occurred. When the general assembly shall elect any
of said officers because of the failure of any person to receive a plurality of the votes
cast, the election in each case shall be made from the persons who received the same
and largest number of votes.

This section was added to the 1843 Rhode Island Constitution by Article of
Amendment XI, Section 3, entitled “Elections and Terms of Officers.” It was
ratified by the voters on November 6, 1900, by a margin of 24,351 to 11,959.
This amendment provided for the filling of certain offices because of vacancy or
incapacity. In re Railroad Commissioner, 28 RI 602, 67 A.802 (1907). Gender
references were replaced with neutrallanguage in 1986 when the section received
its present constitutional position.
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GREENDACK MOVEMENT-—DISPUTED BELECTION

The campaign of 1878 in Maine was fought on a new issue, that of
Greenbackism.  The hard times following the panic of 1873 had caused
a great cry for more monev.  The government was preparing to resume
Cr8ras Tt owas clammed that this would
malke money harder to get, and a demand arose in many parts of the coun-

specie payments on January 1

try for a postponement of resumption and the issue of greenbacks to a
large amount.  Maine, situated at the extremity of the Union, often feels
preat movements late, and for her the greenback wave reached its height
when it was receding o other States. The chiet propaentor. or perhaps
one should cayv propagators of Greenbackism we Mome were molon Chase,
of Turner, and “them steers”

Before the Civil War, My Chase had been o Whag, then for a time he
acted with the Democrats,  During the war he was twice (‘im:tmi to the
State Legislature by the Republicans, e supported Andrew Johnson and
was appointed by him a collector of internal revenue, but after hul(ling the
oftice for about <ix months was obliged 1o vacate it because the Senate
would not confirm his appointment. e then returned to ihe:f Democratic
partv. [n 1875 he was a delegate to the Democratic convention and otfered
a resolution in favor of soft money, which was voted down by o farge
Mijority,

Mr. Chase then established a Greenback paper and helped form o
Greenback party, which in 1826 nominated Amon Gage for Governor and
polled 20 votes. In 1877 a much better showing was made, the Green-
backers polling over 3000 votes.  Thetr success was lavgely due o Mr
Chase's own efforts, aided by the same circumstances which made for
Greenback success throughout the country. “Ulnele Solon,” as Mo Chase
was olten ¢a H< d, drove over the State v an ox team, telling the farmers
how they had been abused and plundered by the money power. Pownting
to “them steers” he would explam that they had cost hun Sroo, and that
he would be glad to sell them for S50 My Chase was o clever man, whose
appearance and language were precisely such as to appeal to the Tarmers.

To many of his opponents his manners seemed those of o demagogue, and

his arguments those of a simpleton, but he was clearhy acipuirmg great
intluence, and the Republicans were much alarmed. Many of them urged

be muade, but others nsisted that the party should

that some concessions
stand firm for sound money, and this view prevaled, The convention
ared that there must be no steps sidewse o backward i the matier

of pecie payments, and denounced o tluctuating currency,
A\l hough Governor Connor had served the customary three vears, he
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was renomimated without opposition. It seemed the safest thing to do.
Apparently other names which had been suggested had met with small
response from the peaple.  But if there was little enthusiasin there prom-
ised to be no lack of candidates, there was rivalry between the castern and
the western parts of the State, and the managers probably felt that the party
had a hard battle before it, and that it would be dangerous to go into the
fight with any faction disappointed and sore. All or nearly all could unite
on Connor without serious mortfication, and accordingly he was nomi-
nated.

The Republican convention met late.  The Greenbackers and the
Democrats had already unfurled their banners and placed their candidates
in the field.  The Greenback convention met on June 4. They declared
thetr opposition to every measure looking to the resumption of specie pay-
ments and to the issuing of government bonds, and demanded that the
money hoarded for resumption be used to pay outstanding bonds. They,
however, denounced “the red Hag of communism tmported from Euorope
which asks for an equal division of property.”  They also called {or bien-
mal sessions of the Legislature, and the abolition of imprisonment for debt,
For Governor the Greenbackers nomunated foseph L. Smith, a successful
Jumber man of Old Town,  The Kennehec Jowrnal made the very pertinent
remark that Mv. Smith was a bondholder, that it made no objection to him
on that account if he obtained his bonds honestly, which it supposed he
did, but that 1t would like to know how Greenbackers could honestly vote
for such a bondholder and coupon clipper.

The Democratic convention met on June 18, They declared against
the further issue of bonds which were privileged in matters of taxation.
On the financial question they advocated one currency for all, which should
be redeemable, and stated that they were opposed to “the present national
banking system,” and that they favored “the gradual substitution of green-
backs for national bank bills,”  They declared themselves i favor of
brennial sessions of the Legislature, and of the abolition of the Council.
For a candidate, following the example of the Greenbackers, they chose a
convert, Dr. Alonzo W. Garcelon, of Lewiston. He was nominated on the
first batlot by a vote of 220 to 119 for various other candidates.  The
leading unsuccesstul candidate was I W, Hill, of Exeter, who received
40 votes,

Alonzo Garcelon was born on May 6, 1813, at Lewiston, Maine, He
graduated from Bowdomn in 1836, and from the Ohio Medical College in
18309.  He was hospital surgeon of Maine in 1861, and chief surgeon in
180, He had served in the Maine House and Senate, and was mayor of
Lewiston m 1871, In 1863 Dro Gareelon, who had formerly been a Repub-
lican, accepted the Democratic nomination for Congress, but was defeated
by Samuel 120 Morrill

The Greenbackers made a vigorous campaign.  Solon Chase and his
steers were much in evidence. The Republicans, with the exception of
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persons putting the questions as a legal Legislaure, but that they felt that
they would be omitting an important service which mivht fairly be expected
of thern if they failed to state why they could not answer the questions.
They then gave reasons in the line of their previous decisions that the

Republican legislature was legal. They said that the fact that no notice

of the session of the legal Legislature had been given 1o the minority was
not material. “The minority were not excluded. The uz'u';miz:[tiun Was
made o public manner. The minority were at the time claiming to be,
and are stll claiming to be, the lawful Legislature, 1 « not to he pre-
sumed that they would have abandoned that organization at that time had
notice been given.  We do not think that the want of notice invalidates the
organization of January the r2the There may be irregulacities in the man-
ner in which such organizations were formed: but the voice of the people
i« not on that account to be stifled, nor the true covernment to fail to be
maintained. No essential defects anywhere exist, hut only such departures
from ordinary forms as circumstances compelled.”

Early on the following day the Augusta and Gardiner companies were
relieved from duty.  In the afternoon the Fusion Legislature met and
adjourned until August 1. Some of the more radical claimed that they
would meet on that day and begin an active campaign, the object being

to secure the electoral vote.  But the general feeling was that that Legis-

3

lature would never meet again, that the adjournment to a fixed day was
taken to let the counted-in members down easy, they having given a good
deal of trouble. On the morning of January the 30th, the Jast troops were
sent home, Many Pusionists on that and the preceding dav joined the
regular Legislature; of the Senators only two remained absent®  Late in
the afternoon of the zrst, P AL Sawver, the Fusionists’ Secretary of State,
appeared at the secretary’s office and surrendered under protest the State
seal, the election returns, the Council vecord, and the reports on election
returns for 1870,

A joint committee was appointed by the Legislature tao invest gate HW
treatment of the election returns, and the attempt 1o defeat the will of ¢
people, and also any undue or illegal expenditure of the pub!u‘ Money.
Governor Garcelon was subpoenaed and testified before the commitiee :
Councillor Moody appeared voluntarilv.  The other members of the Council
and oA Sawyer dechned or failed to attend, The committee re ported that
there had been o conspiracy to count out Rv;w blicans and count n Pusion-
istse Al the Republican memhers of the commitice signed the report, Two
of the Fusionist members stated that “the 111“1(‘["5!};‘1‘;(‘(1 regret that the mem-
bers of the Council have not seen fit 1o appear and (‘,\‘['IJUH the regularities
which seem to exist. The evidence being uncontradicted, the undersioned

&
i . P Iy ; S B PO NS AN PRI N S S
cannot make a denial of the facts proved by it and can ondy withhold thei

A new veluation of the State was 1o be made tha vear and It was maost m-
portant tor the various localities that theic representatives should attend to look out
for their interests.
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the Jew, and declaring that he would never be satisfied till he had reduced
the masses to poverty.  The rvesolutions reported by the platform com-
mittee were of the wsual Greenback tyvpe. They attacked the alleged
imcrease of the bonded indebtedness of the country, and made the conven-
tion state “that we favor the unlimited coinage of gold and silver, to be
supplemented by a full Tegal tender paper money sutheient to transact the
business of the countrv.,”  Nelson Dingley pointed out m the Lewiston
Jowrnal that the convention did not sav whether the paper money was to
be vedeemable i coin, the matter bemg left uncertaan 5o as to win the
Democrats without atfronting the Greenbackers.  The monev planks had
not been put at the head of the resolutions, and Solon Chase moved that
they be placed there. There appeared to be a suspicion that something
viong was being smuggled into the platform. Meo Dingley cavs: lovery-

body was mad, For the fivst tine in history, 1t s saud, Solon Chase vio-
lated one of the commandments.”™  The “lrgus in 1ts account of the con-
vention said that “once, jost as the disorder grew fairly territic, Chandler's
band struck up the *Angel of Peace” and a comparative quiet was restored.”

For Governor the convention renonunated Mro Smuth. Probably o
majority of the delegates preferred Solon Chase, but the leaders thought
that his nomnation would not be wise. They pronused to send hum to the
United States Senate, and Mro Chase, who had uo partienlar desire for the
governorship, resolutely refused to be a candidate for that office.

The Republican convention met at bangor on June 2. There was con-
stderable uncertamty as to who would be the nominee. The candidate who
at hrst commanded the greatest support was WAV Thomas, of Portland,
fater Munister to Sweden and Norway {or fifteen vears, the longest period
of service as mumister at a single post of any American diplomat. Mr.
Thomas was the special candidate of the vounger men of the party, and
the older leaders were =aul to fecl that he had pushed himself forward
mstead of waiting, as he should have done, to be advanced at the proper

1

time by his semioes Mreo Thomas was from Portland, and though this gave
him a strong local Tollowing, 1t was perhaps a disadvantage, {or the Bast

was restloss, somewhat disatfected, and earnestly demanding that its claims
be recogmized. The olrons stated that the might before the convention,

T H Aliadey, o kind of vice-manager of the party under Blaine, Llewellyn
Powers, of Houlton, who had heen a Representative i Convress and who
vis oo very influental pohitician, and other leaders, had come out of a
cormmittee room declaring that the nomimation of an eastern man wis neces-
sary to revive or rather resurrect the party in that section. On the mormn-
g that the convention met, the g pomted out that m twenty-hve vears
the Republican nonunation for Governor had gone 1o Kennebee or west of
INennebeco, twentvotwo veurs, and respectiully subnmtted “that good feeling,
sotuned justice and the hivhest expediency require thar the ast shall have
the candidaey this vear ot the Past shall otfer o good man ™

Dringley, “Dingley,” 14u-150
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But could the Fast agree on any man, good or otherwise? At a meet-
mg of the delegates from the congressional district made up of Penobscot,
Piscataquis and Aroostook counties, it was found mmpossible to unite upon
a candidate. Lyndon Oak, of Garland, was mentioned, but expressed hiu-
self as unwilling to stand, At this powt,” saud the g, “AMre. Han, of
Cormth, a worthy farmer and a delegate, in a very earnest speech presented
the name of Mr. Davis. On an informal ballot the votes were found to be
divided between My, Davis and Hon. Fugene Tlale. It was then deter
mined, as only a part of the delegates had been present, to present the
name of Mr. Davis to the convention on behalf of his {riends” My, Hale
was also an eastern candidate, coming from the congressional district con-
taining  Hancock, Waldo and  Washington  counties. Bestdes Messrs.
Thomas, Davis and Hale, ex-Governors Dingley and N\, 0 Morrill were
brought forward as candidates, The former gentleman vefused to allow
the use of his name, but Mr. Mocrill vecerved considerable support in the
convention.  The first ballot stood: W, W, Thomas, 303 D1 Davis, 245
Fugene Hale, 245: Anson Po Mornll, rog: WO W Viegin, 1795 scatter-
mng,

The chauwman of the convention was I, A\, Pike. of Calais, who had
supported Greelev in 1872 and had run that vear as an independent candi-
date for Congress against Fugene Hale, But in 1879 reconciliation was the
watchword, and the State committee had chosen My, Pike to preside over
the convention, Mr. IHale urging his sclection on account of his “very cmi-
nent qualifications,”  Mr, Rounds, of Calats, in behalf of the Washington
county delegation, now presented the name of I' AL Pike as a candidate
for Governor.

The second ballot stood: Davis, g30: Thomas, 333: Hale, 210 Virgin,
62 Pike, 391 scattering, 88 The names of Mortill and Virgin were then
withdrawn, and on the third ballot Davis was nominated by a vote of Sq
to 174 for Thomas and 23 scatiering.

The news of the nomination of Davis was received in much the same
manner as that of the nomination of Hunton had been exactly fifty vears
before.  The Lewiston Journal said: “The more it 1s considered, we are
satished public opimon will concur in the wisdom of the nomination,  To
be sure, Mr. Davis is a comparatively voung man, about thirty-five years
of age, and therefore not so well known in the western part of the State
as some older man would have been. But the fact that he has not been so
prominent in public life as some older men, will be an element of strength
rather than weakness, with the popular demand for a new man fresh from
the people. The young men of the State will feel honored in the selection
of a nominee from thetr ranks. Neither is Mr, Davic without public experi-
ence. e has served several terms in the Legislature with distinguished
success, and was regarded as one of the clearest-headed and most cloquent
members of both House and Senate. At the bar he has already won 2
reputation for ability and good judgment, rarely attained by so young
a man.”
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The clrgus quoted most of this rather apologetic endorsement with the
comment: “The Jowrnal would have made itself plainer and have said the
same thing 11 it had worded the paragraph like this: ‘Mr. Davis is a voung
man who has never done anvthing worth speaking of, but thank God he
has not got a record™” Tt also perpetvated the following “Limerick™

“Now here’s to Daniel F. Davis,
The Hamlin-Blaine rara uvis.
Only Hamtin and Blaine,

In the whole State of Maine,
Knew there was a Daniel F. Davis)

4

The Democratic convention met at Bangor on July 1. Governor Gar-
celon was renominated by acclamation, The 11"y assevted that it had been
mtended to nominate Madigan, of Aroostook, or Watts, of Thomaston,
but that Gaicelon refused to withdraw, and that, fearing a split and a
scandal, the leaders decided to give the Governor the usual renomination
and to conceal the opposition by avoiding a formal ballot.  The platform
declared 1 favor of the free and unlimited coinage of silver and of a
currency ol gold, silver and paper, to be kept at par with coin at all times.
The committee on resolutions had said nothing about prohibition, but one
of them offered a resolution prepared by that staunch anti-prohibitionist,
James I Rawson, of Bangor, in favor of a local option license law. This
caused mich excitement and confusion, but at last a vote on adding Mr.
Rawson's plank was taken by a show of hands and the motion was defeated
by a great majority.

The campnign was an extremely hot one. There was a general under-
standing that Smh was the real anti- Republican candidate, and that the
nomination of GCareclon was little more than a form.  In many districts
the Coreenbackers and Deanocrats coalesced and a “Fusion™ ticket was
nominated. Tt was said that Fben I©. Pillsbury had agreed that Smith
should be Governor, and that in return Smith had promised to support him
for the United States Senate. The Republicans did their best to make the
Democrats and the Greenbackers believe that each was heing sold out by
the other. In this they had some success, Mr. White, the chairman of the
Greenback conunittee, resigned  his position, being  dissatisfied, it was
clanmed, with the way the Democrats were annexing the Greenbackers.
Two newspapers went over to the Republicans,  That leading Democratic
paper, the Kepublican Jowrnal, of Belfast, now became “Republican.”  The
Jouwrnal had been established in 1820 and had retained its old name, although
the founding of a new Republican party had made it extremely inappro-
priate.  During the Civil War it had acted with the Copperhead wing of
the Democratic party, but its editor, Mr, Simpson, now admitted that his
past action had often been mistaken, declared that there was no excuse
whatever for the stand which the Democrats had taken on the financial
question, and announced that he could no longer aftiliate with them. The

“drguy, June 24, 28, 1879.
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Aroostook [alley Sunrise, which had jomed the Greenbackers the year
belore, returned to its old allegiance, the owner frankly confessing that the
resumption of specie payments, the returning prosperity of the country and
the conduct of the Greenback-Democratic Legislature, had convinced him
of his error in deserting the Republicans,

There was much stump “1r<‘ztkin<‘f Solon Chase and “themn steers”
went up and down the State with great effect. Many Greenbacker speakers
were brought to Maine from other States. Wendell Uhillips wrote to Solon
Chase expressing lus sympathy with the Greenback movement,  For the
Republicans, Messrs, Hlamlin, Dlane, Fryve, Hale and Dingley spoke con-
snuallv, That uncompromusing stalwart, Zachariah Chandler, came to
Maine, as did General Garfield, the Republican leader 1 the House of
Representatives, and Senator Allison of Towa, then only beginnng Tus long
service in the United States Senate, but already known for his grasp of
financial problems.  Seeretary John Sherman, the hero of reswmmption,
spoke at Portland, Lewiston, Augusta, Waterville and Bangor.  Another
man whose fame was still to come, visited Mame to preach the gospel of
sound moneyv.  The g of August 22 mentioned that “the Hon, W,
McKinley, Jr., of Ohio, delivered an able address at Warren, Tuesday
evening.  The meeting was laoge and enthusiastie”

As in the previous vears, there was no election by the people, Mr.
Davis” vote just falling short of a majovity. The ofticial count gave Davis
62,007 votes, Smith 7,043, Garcelon 251, Bion Bradbury 2064, scat-
tering, 871, _

At first there was no doubt that the Republicans had carvied the Legis-
Tature and that Daniel I Davis would be the next Governor of Maine,

B

The i rejorced, chiiming "a remarkable and signal victory.” Tt saud:
“I has taken two or three vears in other States, and some much Tonger,
to secure such o reaction against demagoguisne” The clrgus expressed
surprise at the result and chmed that o was due to mtnodation: and
bribery. 1t soon becae evident that such talk was not mevely the usual
angry excuse of beaten and disappointed men. The Maine Democrats had
neither forgotten nor forgiven what they rvegarded as Haves™ theft of the
p[«.:‘si(ls'rlm’, and one of their leaders told o Republican, “vou cheated us in
the count for President, but we have the returning hoarvd heve in i\i;nn{?,”
There was a rumor that definite charges ol bribery would be made, and the
Governor and Council asked to decide that certain Republicans clected to
the Legislature on the face of the returns were not ent titled (o their seats.
The constitution provided that specibied ofticers ol towns :m(:l plantations
should make a list of votes in open mecting, and that copies duly attested

should be sealed in open town meeting and sent 1o the office of the Secre-
Simil Lo

e

tary of State.  Simdar prov 15 ¢ ie votes of
cities. [t was further provided that the Governor and Council should
examine the lists, and twenty days before the first Wednesday in January

should 1ssue a summons “to such persons as shall appear o be elected, to
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attend and take their scats. But all such lists shall be laid before the House
of Representatives on the first Wednesday of January annually, and they
shall finally determine who are elected.”

[t was manifest that the constitution gave the Governor and Council
no authority to go behind the votes actually cast and count out Republi-
can candidates on the ground of intimidation and bribery, and this plan,
if such had really been formed, was quietly abandoned,  But it was reported
that the same result could be secured i another way. The town officers
were seldom JTawyers, often they were comparatively uneducated and igno-
rant men, and 1t was by no means unlikely that many had failed to com-
ply exactly with the directions of the constitution in regard to the manner
of recording and reporting votes, [t was rumored that the Governor and
Councitl would avail themselves to the utmost of these errors, that the
Republicans would be given no opportunity to correct them, as a law of
1877, amended in 1878, allowed them to do, until the Governor and Counaol
had issued the summonses to the persons who appeared to them to be
elected, after which they would claim that their powers in the matter were
exhausted.  The Legislature rendered Fusion by these means would choose
Smith Governor, and elect Fusionists to the Council and to the other
executive offices. The Republicans alleged that the question at issue was
not merely who should hold a few State oftices for @ year, but that arrange-
ments would be made for a similar fraud in 1880; that another stolen
Legislature would clect a Democrat to succeed Senator Hamlin, whose
term would expive on March o, 1881 and that the present Legislature
would take the right of choosing presidential electors from the people and
vest it m the Legislature of 1881, which, after being duly purged, if neces-
sary, would choose Democratic electors for President,

As time passed and the Governor and Council took no action on the
returns, anxicly increased. [t was understood that there would be a meet-
ing ol the Council on November 17, and Mr. Blaine requested the State
committee, of which he was chatrman, the committee {or the succeeding
year, and various leading Republicans, to meet him at Augusta.  Among
those who came in response to his call were Senator Hamlin, Congressmen
Reed and Lindsey, and ex-Governors A, P, and L. M. Morrill, Washburn,
Perham and Dingley. A committee of sixteen, one from each county,
headed by ex-Governor Dingley, proceeded to the council chamber. On
reaching the ante-chamber they were informed that the Council would not
be in session that afternoon, hut Governor Gareelon admitted My, Dingley
for an unofficial and private conversation,  Mr, Dingley then returned to
his committee, and a sub-committee consisting of My, Dingley, Congress-
man Lindsey and L. AL Fwery, formerly Attorney General and later Chief
Justice of Maine, watted on the Governor. Mr, Gareelon informed them
that opportunity would be given for examining the returns, that the twenty
days allowed for this purpose by statute would not be considered (o have
begun until the Council had reported its tabulations, and that this rule
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would be mtme(l m the record of the proceedings of the Council, In con-
clusion he said, “Ample opportunity will be given to correct any ervors m
the returns which can be corrected under the statutes. [ any returns are
fatally defective vou must take the consequences.”

A meeting of the Council was held and thev approved the report of
therr committee on elections, and voted that the twenty days allowed for
inspection of the veturns should begin to run on that day. The next day
two Republican candidates for the Senate apphied by themselves and by
counsel for permission to examine the retuwrns, but received no answer
The Republicans then informed Chief Justice Appleton that they should
apply for a mandamus divecting the Governor and Counail to allow access
to the returns, and Judge Appleton prepaved to assemble the whole conrt
that he nught have the advice of the full bench m <o tmportant a matter.
But meantinie the Governor and Council gave notice that they would be in
session. from December 1 to December 13 for the purpose of examining
the returns, and that candidates clamming irregularities would have reason-
able opportunity to be heard by themselves or counsel. The Republicans
then stated that they would not press for an wmnediate decision on the
application for a mandamus, but would wait until the first regular court,
which would be held by Judge Viegin at Fryeburg on December 2.

Vartous attempts to exanune legislative returns were made by Repub-
lican candidates and their counsel without success. On December 10 and
11 the question of ssuing 2 mandamus was argued before Judge Virgin, the
hearing, by mutual agreement, being held v the Senate Chamber at
Aungusta, mstead of at the court house 1 Fryeburg. The writ was sought
against M. Gove, the Secretary of State, and the legal custodian of the
State papers. Mr. Gove replied that the returns were not in his possession
his counsel also argued that the law of 1877, which allowed correction of
the returns, was unconstitutional, that the applicant had no right to see the
returns, nor had the Governor and Council the right to make the correc-
ttons desired, and that therefore there wias no cause for ssung the writ.
Judge Virgin, after privately  consulting  with  Judges  Barrows  and
Symonds, renderved a decision m {avor of the defendant.  [le held that the
appheant had a constitutional vight to examine the veturns at a proper tune
and in a proper manner, and that a mandamus might issue against the
Secretary of State, but that 1t was the duty of the Governor and Counail
to examine the returns to discover who appeared to be elected, that their
right must take precedence of the applicant’s right of examination, and
that the time necessary for the execution of the duty of the Governor and
Council was a matter of executive discretion and therefore not within the
junisdiction of the court. The deciston was of hitle practical nmportance,

for the Democrats had completely given way o the matter ol the secrecy
of the returns, and from the day of the hearing they had been open to
examination,

On December 17 the Governor and Council announced the result of
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theinr examination of the veturns, The reports of the local officers gave a
Republicam majority of seven in the Senate and twenty-nine in the House.
The Governor and Council found a total Fusion majority of seventeen,
with twelve vacancies. I all cases of change the action was taken on
merely technical grounds. Five Representatives and one Senator lost their
seiats because of an alleged fatlure to sign or to seal the returns in open
town mecting; seven Representatives and two Senators were counted out
because returns were not signed by o majority of all the aldermen; five
Representatives and three Scenators were denied an election because the
Portland ofticials veturned certain votes as scattering, the constitution requir-
mg the names of all persons voted Tor to be given, with the number of votes
vecerved by cach. o no case could the Tatlure to credit any person with
these votes have affected the result, There were five Representatives lost to
the Republicans because the candidate’s name was not given in full, but with
mitials, e these votes were held to be for a ditferent person. A Represen-
tative was counted out on the ground that his ballots had a distinguishing
mark and were therefore tllegals another lost a seat because it was alleged
that the votes of the town of Chervyviield were illegal by veason of one of the
selectmen being an alien. One Representative lost his seat because of an
alleged double return, another because it was alleged that the signatures of
three selectimen were all written by one of thetr number. Two Representa-
tives were refused seats beause of 4 wrong spelling of their names, and two
because the town clerks did not attest the returns, The Republicans might
have admutted that the Tatter was a fatal defect in itself, but claimed that
the clerks should have been allowed to correct the papers.

The excitement now became intense, Meetings of protest were held
throughout the State. The country districts were even more stirred than
the cities. Many of the clergy denounced the fraud, as they deemed it,
which was bemng perpetrated. The [7hiy of December 20 reported that
“Revo LW Tilden, pastor ol the Daptist church in Augusta, lectured
Saturday evening on the great crime. e wished to see everything pos-
sible done to avert the danger, The question was, shall we be denied the
right of suffrage.  But he said, no, never! At whatever cost the people
knew their vights and would never vield. Mol violence would settle noth-
mg whatever, but open, systematic war would if it must be had.”

Governor Gareelon was a citizen of Lewiston, but ministers of the city
likened his conduct to that of one who steals a pocketbook.  The chairman
of the Council, John B Foster, was a resident of Bangor.  Some of the
feading clergymen of the city, cluding Drofessor Sewall, of the Bangor
Theologreal Semnary, and My, Foster's own pastor, Rev. Dr. Field, de-
nounced the action of the Governor and Council.

The Democrats held great mectings which defended the course of the
Governor and Council. Mr. Gareelon said that he was prouder of his
action 1 the matter of the count than of anything he ever did in his life.
The Democrats argued that they had acted only as the law required. The
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Argus said s “There 1s probably not a case passed upon by the Governor
and Councal which any vespectable lawver would not say, taken by itself,
was decided rightly according to law. Tt 1s only when so many fatally
defective returns are found that any ave wnpelled to protest against the

1
sweeping result. Dot 1s this really any avgument agiinst obeving the law ?

On the contrary, 15 it not one imperative reason {or enforcing the law,
lest otherwise we nuight come to have a Legisluture so illegadly constituted

as o render of doubiral valuhite the Tows ot might pass® The defects

exhibited by the veturns this vear are stnply astonishing, [t is high tme
for election officers (o have an effective admmi=tyation, 1o attend 1o their

duties properly, and Tor towns 1o sce to it that they huove officers who know
therr duties and are careful to pecform them as the constitution requives.”

The Democrats prochumed with oveat olee that they sere following

bl

Reoublican precedents, They made expecial e of the Darleieh Moadienn
i ) ! = =

case. Dy the veturns from Avoostook for the elechion of i appeared

that Parvker I Burleigh had been elected Senator Trom that county, Flis

opponent, Pdmund O Madigan, challenged his cleciion, on the cround,
among others, that My, Durleregh was not ohwible, not betne o resident of
the county. Four of the councillors wished to give Mro Madigan o cortifis
cate of election Tor this veason, Governor Connor and theee councillors
beliecved Mro Duwrleigh to have been Jewalle elected. A compromise was

agreed to and the Tacts were reported to the Senate without o decision i

favor of enher partv. Here was o precedent {or considering matters which

H

did not appear on the Tace of the returns, The action of the Senate also
gave great comlort to the Democratss The Republicans counted e Bur-

teigh by throwing out the vote of Van Buren becanse the Har of voters woe

not attested by the clerk of the plantation, although the envelope mowhie

the returns came had a blank attestation as (o its contents which was duly

filled in, Undoubedly the will of the people ot Van Duren had been
defeated by Repubhicans just as the Domocrats were doing 1t mmerous

s

mstances w1870, but the Republican meimbers of the Serode comnnittee on
the case had quoted with approval an opmion of the Malne Supreme
Court stating that

v

the design ol a vepublican govermuent 5 not merely
that the people should express theie will at the polls, but that 1t should be
legally and constitutionally expressed.”

To complete the joy of the Democrats, the second name signed to this
report was that of Danitel 0 Davis. The Democrais also aeserted that in
1802 the Senators clected by the people of Washinglon county had been

counted out by a technicality and that Tor twenty vears miany Democratic

members of the Legislature and county officers bad lost theiv seais, hut

...... g0l

that no Republican had been deprived of hise Henvy M. Pishon made affi-
i eeit a clerk i the othice of the Secretavy of State {or

davit that he had

eight yvears and that at the request of councillors he had often sent returns

back to town clerks to make specified corrections.  Mark Harden, who

had been messenger to Gareelon’s Council and had held the same position
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m four Republican administrations, swore that he knew that the Repub-
licans had often sent returns back for correction, that omissions had been
rectified without even sending back the returns, and that a check-list had
been purposely lost i order to throw out the vote of a plantation,

The Republicans did their hest to distinguish between the Burleigh-
Madigan case and those of 1870, and said that if in single instances Repub-
ficans had reversed elections on technical grounds, they had never done
this when it would have changed the whole political complexion of the
State” ‘

Men of both sides manifested an intention to use force. The warlike
speech of Rev. Mr. Tilden has already been quoted. Nore serious was a
statement attributed to Hannibal Hamlin in an interview with a represen-
tative of the Boston Traveller.  He was reported to have stated that until
the act was done he could not believe that the Demosrats would resort to
o revolutionary a proceeding as a count out. “If they do usurp the laws
of the State, T favor going to the State House and take the revolutionists
by the nap of thc neck and pitch them into the stream, and T will be one
to go and assist.”

The Democrats answered Republican threats and even mere criticisms
with cries of treason. Ilhen [P Pillsbury, who had been a copperhead in
the war and who was suspected of inciting or at least encouraging the
resistance to the draft at Kingfield, now in the columns of his paper, the
Standard, had much to say of lovalty.

[n Penobscot county Denjamin . Mace had been elected sheriff for
the ensuing vear. Not waiting until his term began, on December 26 he
issued a4 notice that he should consider it among the duties of his office
“to present before the grand jury at the coming criminal term, for indict-
ment all those who may participate in any political mob or commit the
overt act of high treason, and also those who mav incite to such felonies,

whether they are professed ministers of the gospel or editors of political
papers.” The future sheriff had doubtless been excited by the events of the
preceding day.  On Christmas morning the Governor had sent a clerk in
the adjutant-general’s office, named rench, with a verbal order to thz
commander of the State arsenal at Bangor to deliver to him a large quan-
tity of arms and amnumition. Rumors of the order got abroad m Bangor
and caused such excitement that the Mavor and several prominent citizens
went to the Penobscot Exchange Hotel to see the adjutant-general, who
wits reported to be stopping there. Not finding him, they proceeded to the
arsenal, which was Tocked, but from persons near by it was learned that
two teams loaded with guns and :mmumilim‘x had just left for the depot.
Returning at once to the city, they uuwl the teams stopped on Kenduskeag
bridge by a great erowd. Mayvor Brown informed French that he could
not guirantee the safety of the property, and that French must take

}xrhu»\ this was for the reason that Rev. Mr. Spurgeon gave for his own
denomination's never having been guilty of persecution, they never had the chanece,
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responsibility of further provoking the people. Mr, French was unwilling
to do thiz and ordered the arms back to the arsenal

The Republicans were in a difficult sitwation. They felt that the Gov-
ernor meant to bring force to the aid of frand, and that his action directly
tended toward civil war, but he had an undoubred legal right to move the
State arms, and public opinion would condemn those who should fivst resort
to violence.  Indeed, the Republicans felt that the Governor might be trving
to provoke them to disorder for this very reason. In Lewiston a dodger”
was got out headed “Riot m Bangor.” L. ln no b Pibuey issued a Standard
Extra, and headed his account of the al

Fa mf the arms, “Open Rebellion
in Bangor.”  The Bangor Republicans, h< refore, determined to pursue an
entivelv peaceable course. A letter signed l>},' ex-mavors and other prom-
inent citizens was sent to the Governor protesting against his order, bue
stating that “we shall endeavor 1o the extent of our ability, to prevent any
action which should twould )y tmpaie our vooll faone as law-abiding citi-
zen<. An executive committee tssued aosunilar staterment urging the
people not to resist any !.’1\\'“11 movement of State property by the Governor,

In Augusta, efforts were made to mduce Mr. Gareelon to :ximmltm his
purpose of bringing armus to the State House. The mayor of the ¢ Mr.
Nash, assured hun that he had enrolled two humdred special pullccnwu
good men of different political pavties, and that they could and would pre-
serve the peace, and urged that the calling out of the mlitia or the gather-
ing of arms would disturh the public numd, that i1 one side should
the other would do so also, and that with both parties armed a contlict
might ensue which all would deeply deplore. On the {ollowing day an
Auvgusta committee of public safety called on the Governor and expressed
thetr concurrence with Mavor Nash and therr rveadiness 1o support him,
and begeed the Governor not to move the arms from Bangor. He, how-
ever, insisted on doing so in order to test the sincerity of the people of the
city In promising to obey the faw. Dut he was understood by the come
mittee to promise that the arms should not he brought to Augusta uale

necd arise’  On December 20, 120 rifles and 20000 rounds of ball cart-

\’ (%]
ridge were, on an ovder from Governor Gaveelen, taken from the Dangor
arsenal by the divection of the adjutant-gencral and forwarded to the twov-
ernor at Augusta.  There were large crowds 1 the streets throush which
the teams passed, and the bells of some of the churches were tolled, bur
no attempt was made to tertere wath the transter,

The State had not been brought in danger of civib war without earnest

B o

attempts at a settlernent by compromize.  Councillor Foster had been called
to Chicago by the illness of a daunghter. Oun wrriving i the city he wrote

‘Hm Gavernor afterward stated on oath that he understooed that the addivional
policemen were Republicans, that 1t was feared that they would take possession of
the State House zmd exelude the Demecrats from it, and that be promused not to
bring the arms to Augusta on obtaining satisfactory assurance (which he did not
receive) that the gew police should be composed of men of both parties i substan-
tially equal numbers.
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to the Governor that the political situation in Maine was the prevailing
toptc of conversation evervwhere, that the action of the Governor and
Council was generally misjudged, and that he was afraid that they were
not fully sustained even by the Democrats.  Mr, Foster declared that the
Governor and Council had done perfectly right, that they had no equity
powers, but that the Legislature had, and could exercise them, without
reflecting i the least on the Council’s action.  “\We fully understand (if
we do not take into account the frauds which are said to have been com-
mitted in the election) that the Republicans would have had the organiza-
tion of the Legislature if the returns had been legal, that equity gives them
the advantage. Would it not be right and also politic, looking (o the future
of the party, for the Legislature to exercise that power which we did not
possess, and deal equitably 7

On December 30 a letter appeared in the rgus written by a Green-
backer, advising that the Legislature summoned by the Governor meet,
organize, and settle disputed elections before choosing State officers. e
said that the moderate Republicans wished to join the Legislature, and that
therr number would be increased if a moderate course were pursued. The
Argus approved this plan.

the State, which required the Supreme Court to give its opinion  upon
points of law and on solemn occasions, if called on by the Governor,
Council, Senate or House.  The Republicans were most anxious to obtain
its intervention.  The JFhig had suggested that under the circumstances
the court would be warranted in stating its opinion without being asked.
It was proposed to have the members of the Senate request an opinion.
The Greenbackers, on the other hand, would have nothing to do with the
courts,  Councillor Fogg's paper, the Greenback Chronicle, said in its issue
of December 51 “Perhaps Messrs. Daker and Baker are not aware, how-
ever, that 1f the judges of the Supreme Court had issued a mandamus
against the Governor and Council, that body would have taken no more
notice of it than a mandamus issued by seven jackasses in Australia. The
Supreme Court is a very august body, but it has no more power over the
Governor than the ghost of Solomon.”  The Greenbackers probably
objected to an appeal to the court, in part for the reason that the W hig
had given against the establishment of an electoral commission in 1877,
that it was exchanging a certainty for an uncertainty.  Radicals seldom

lave great reverence for courts, which they consider unduly conservative,
and all judicial authority had sulfered from the action of the judges on the
electoral commission each one of whom voted with his party on every
vital question where there was a reasonable doubt. Some of the Democrats,
however, wished the court to be appealed to. William L. Putnam, for many
yvears the able and honored judge of the United States Circuit Court, pub-
hiclv declared in favor of such a course. Many of the leading Protestant
clergy of Portland, with the piscopalian bishop at their head, requested
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the Governor to consult the court, Two of his most eminent predecessors
made a like request.  Leading Republicans had appointed a committee with
Lot M. Morrill as chairman to advise the members ol the Legislature, At
their desire Mr. Morrill wrote an extremely polite letter to the Governor,
urgently requesting him to submit the matters at issue to the Supreme
Court. He alleged that the court had alwavs been mmpartial m such mat-
ters, and cited the decision just vendered by the Republican Judge Virgin
against the demand of the Republicans for o writ of mandamus. I con-
clusion Mr. Moreeill said ;T address vour Poxcelleney, not simphy as an
individual anxious for the peace and good order of the State, but as the
chairman of a committee of the Republican partyv, all of whom ave desirous,
above all things, to avoid every possible disturbance of the public tranquil-
ity, and reconcile the popular discontent.”

The Governor replied on the followiny dav that he considered the
public excitement due 1o Ma systematic attack of vituperation and slnder
upon the Txecutive Department, not only without parallel, but without
cause.” e added, however, that it was the duty of every good citizen to
allay the excitement as far as he was able and, referring to the vequest
that he should appeal to the Supreme Court, he said, "Nothing would give
me greater pleasure than an authoritative opinion upon pomnts nvolved m
the present condition of affawrs, and also upon such as may be likely to arse,
Please indicate the points that occur to vou, which have nnt already been
adjudicated upon, and I doubt not we may be able to secure a satistactory

1

solution of doubtiul complications or, 11 not satisfactory, at feast such as
may be deemed authoritative.”

Mr, Morrill consulted his commnttee and submutted a hist of questions
which he suggested be put to the court.  In the accompanyving letter he
said:  “When vour Excellency asks me to mdicate the pomts that have
not already been adjudicated, T rveply that such an attempt would be value-
less and indeed foreign to the whole scope and purpose of this peaceful
mode of adjustment.  Your Excellency must be aware that there v often-
times as much dispute between lawyers as to what has been adjudicated
by the Court, as there is touching that which has been cnacted by the
Legislature. T cannot close without urging upon vour Iixcellency the pro-
priety of. going forward in the course which in vour communication you
have indicated vour willingness to adopt. [t has never i the history of
our State happened to any of its chief magistrates to have 1 m his power
to do so much for the peace and good order of society as vour Excellency
enjoys todav.”

[t was reported that the Governor would refuse My Morcill's vequest
on the grounds that the opmion of the court, 1T agamst the action of the
Governor and Council, would come too late, as the Constitution required
that the notices of election be 1ssued twenty days before the neeting of the
Legislature, and that if wrong had been done the (counted i) Legnslature
would correct it.  In his account of the nterview of the Augusta com-
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mittee of safety with the Governor, the Whig correspondent wrote: "The
conversation turned on the proposition to submit certain questions to the
Supreme Court. The Governor said he had very hard work to read Gover-
nor Morrill's letter. His Excellency's attention was called to the fact that it
had been printed in the newspapers. He said he did not read the news-
papers. He should go to Portland and obtain further legal advice before
deciding to submit the question.” He finally determined to submit ques-
tions differing from Mr. Morrill's. The Governor's were more on matters
of abstract law. Mr. Morrill's had dealt much with concrete facts,
mentioning towns whose returns had been passed on by the Governor and
Council. The judges promptly replied in a unanimous opinion supporting
the Republican contentions at every point. The court proclaimed as a
guiding principle that the will of the people should not be defeated by
technicalities or the errors of officers who must of necessity be plain
men.' It also laid much stress on the lack of power of the Governor and
Council to know officially matters not stated in the returns, and declared
that various constitutional and legal provisions regarding the making up
of returns were directory only and that compliance with them was not
necessary to the validity of the returns. It stated that the provision
allowing a defective return to be amended by the record was in aid of the
purpose of the Constitution and valid. The judges said that the question
whether the use of verbal evidence for this purpose as provided for by
another part of the law was constitutional was not before them, and that
on that point they expressed no opinion.

The Democrats at first appeared stunned by the decision, but they soon
rallied and determined to continue in the course they had planned. It seemed
that when Governor Garcelon's term expired the State would be without a
Governor, and there might follow rival Legislatures and Governors and civil
war. Governor Garcelon was much alarmed lest the Republicans should seize
the State House and he turned to General Chamberlain for help. The general
had not accompanied the band of ex-Governors and other Republican leaders
in their visit to Augusta in November, and it was reported that he had said
that he had not gone because he could not see that he had any business there.
The day after Mr. Morrill's appeal to the Governor to ask the opinion of the
Supreme Court, General Chamberlain telegraphed Governor Garcelon, "The
proposition to submit the disputed questions to the Court is eminently wise.
Such a course would be honorable to you as Governor of the State, the
highest officer of its peace. All good citizens would sustain you in it." He
followed the telegram by a letter to the same effect. He declined a request of
Mr. Blaine to get up an indignation meeting at Brunswick, saying that he
thought that enough had been done to impress on the Governor the state of
public feeling, that now efforts

°This seems inconsistent with an earlier opinion, which said: "It is to be regretted
that vetes are lost through the igmorance or carelessness of town officers, but the
obvious remedy is to choose such as know their duty, and kmowingly will legally
perform it."
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should be made to calm excitement, and that in no case should resort be
had to violence.

The Governor wrote a personal letter to General Chamberlain, urging
him to come at once to Augusta. On January 5 he issued an order consti-
tuting the various counties of the State “the first division of the militia,”
and placing General Chamberlain in command.  [e also issued the follow-
ing remarkable special order: “Major-General Joshua .. Chamberlain is
authorized and directed to protect the public property and institutions of
the State until my successor is duly qualified.”  On the following day,
Tuesday, January 6, General Chamberlain assumed command under the
general order, and on January 8 published hoth orders and announced that
he should act under them,  General Chamberlain believed that Mr. Garee-
lon's measures for defense would endanger rather than preserve the peace,
his special guards or police or whatever they should be called, were accord.-
ingly discharged, the arms and ammunition taken from the arsenal at
Bangor were returned, and the protection of the State [louse was entrusted
to the special police of Augusta. The Geneval, however, took further pre-
cautions; the people were remmnded that mulitary companies could not be
organized to bear arms without legal authorization, the captains of the
existing militia companies were told to obev no orders that did not emanate
cdirectly or indivectly from General Chamberlain, arrangements were made
with the railroads to bring troops immediately to Augusta should he order
it, and with the telegraph companies to give precedence to his dispatches,

When the Legislature assembled, the proceedings in the Senate wer2
fairly quict. Mr. Locke, of Portland, who had heen selected by the Repub-
licans as their candidate for President, protested against the Senate’s pro-
ceeding, but the secretary refused to entertain the wotion.  The Governor
was sent for and the members, meluding the Republicans, were duly quali-
fied. The Senate then organized, clecting an elderly gentleman of no special
note, fames Do Lamson, of I'reedom, president. The Republicans refused
to vote for officers or accept positions on committecs, but they voted on an
order presented by Mr. Locke that a corumittee of seven be appointed to
consider the election of members, and the order was passed by a vote of
20 to 18,

In the House there was much more excitement. The assistant clerk
of the last House called the mecting to order. There were few Republicans
officially present. Their plan was to break a quorum, and as three Fusion-
ists were understood to have refused to assist in the contemplated “fraud”
by attending, they felt that they could prevent the organization of the
House.  After the calling of the voll Representative Fugene Hale moved
that members from the cities excluded from representation by the action
of the Governor and Council be admitted.  He delivered a long and able
speech 1 defense of his motion but objection was made, and the assistant
clerk declared the motion out of order and refused to put it to vote. The

Mg -0
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Republicans reframed from further action, and the Democrats sent notice
to the Governor and Council that o quorwm was present and ready 1o be
qualified. The Governor and Counal appeared and the Governor pro-
ceeded to quahify the members,  He then announced that 70 members, the

exact munber needed to make o ouorum, had taken and subseribed the oaths,

;
i
This anmouncement was recetved with delight

dapplause by the Fustonists,
and with astonishment by the Republicans. Governor Gareelon said that

he put nto the hands of the House the opmion of the Supreme Court as
!

well as the petition of gentlemen from certain cittes clanming scats, and

mmvoked careful constderation of the suue. " Three cheers were given for

Governor Garcelon, followed by prolonged hisses ™ The House organts

andd 4 certmm business, Mo Hal walhe raisimg the point of
oo quernm but o without success, amnd at 330 poom the House adjourned

t :
The battle bad been an unexpected victory for the Democrats,

licans had felt sure that o quornn wonld oot gualioy, and
) 1
i

that there had been 1 mking

LN

They pointed to the the highest number of votes castan the clec-

tion wis T4 lon th and Mro Hlate, who hind gualied

]
under protest, that he might make motons and raise points of or

1

there would be one Tews thun oo gquormn. T however, the Speaker did not

vote when the clerk o

as elected, then there would appear to have been 73

Fuostonists o the Ho hich, sith Moo Hade, seould make o quar.

Oy the follnwine das My Hlale secured an ame

r. Hale secured an amendment of the journal
1 . N . - o T Yo I DA T o e S
s s to show that oo gquorum had voted The Republican Representatives

ime Mo Lanweon

N H n 1 . o - I - v cry
now decided that they wished to be nualified, and veongme
as Acting Governor proceeded to the Uouncit Chamber and sent for My,

Toamson 1o come ane

he dechned (o do w0 for the present
on the ground that be was not certaun of the extent of his powers. The
next day he gave aowritten veply srating that legal sentlomen had serious

1 . e . . oy -

doubt whether there wis such o vacaney b

Crovernor as
Constitution mtended should be ffled by the Dresident of the Senate. My,

o
]
s
-~

Pams=on concluded wih the stement that being unwilling 1o exercise

doubtiul authoriiv, he must dechine admmistering the oaths,

The situation ¢ vears before, when the Nuational

Republicans declared thar Dldee Tall was

rnor, but it needed
an opinton of the Supreme Court to nduce ham 1o take the othee, There

o

was not on (hif« oveasion L

we Democrats Tosing therr Senate if

1

they lost their President, but probably thev wished to preveat the Repub-

=t

\
fican Representatives {rom quabitving, and so get rid of o numeroas and

however, each

position. awakened 1o

1o
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Senator Bradbury, who had behaved with moderation and had  apenly
blamed the refusal in the fall to open the returns to inspection, now in a
personal interview argued with great carncstness and force that Lamson
was legally Acting Governor.  Mre. Lanmson made both verbal and written
demands on the general for recognition.  Some of Chamberlain's own
friends, who were also staunch Republicans, advised himn to consult one of
the judges of the Supreme Court who was near at hand, and that gentle-
man replied that the only safe way was to recognize Mr, Lamson's claim.
But the general refused. e took the ground that he had been ordered
not to execute the laws, but to protect the msttutions of the State, one
of which was election hy the people, that formal Tow nught peroit out-
rageous injustice which could be only redressed by revolution, and that
he would recognize no Governor or Legislature without a decision of the
Supreme Court in therr favor; meanwhile he would keep the peace. The
rule was applied to Republicans as well as Democrats, When o little Jater
Senator Locke, who had been elected President by the Republicans of the
Senate, mcluding those deprived of seats, informed General Chamberlain
that he was about to assume the office of Acting Governor, the general
replied that his election was at least irregular and that he could not be
recognized.  Joseph R. Bodwell, the owner of large granite quarries,
appeared at the capitol with some fifty of lns emplovees, avmed with pistols,
but General Chamberlain induced him to promise to send them home, [t
1s said, however, that most of them were quictly kept in Augusia,

Mr. Dingley states in his life of his father that: “Some of the mem-
bers of the Republican advisory committee were in favor of a resort to
arms. Mr. Blaine was among them; and he was somewhat out of patience
with General Chamberlain because the latter did not use force at the outset.
Thomas W. Hyde was sent by Mr. Blaine to General Chamberlain to
inform the latter that the Republican Teaders had decided “to pitch the
Fusionists out of the window "™ “Tom,” said the general, “you are as
dear to me as my own son,  But [ will permit you to dn nothing of the
kind. T am going to preserve the peace. | want vou and My DBlaine and
the others to keep away from this building ”

The Republicans were not the only men who endangered the peace.
There was a plot to kidnap General Chamberlain and hide him i some haclk
town.  The general discavered a plan in case of any slight violence on the
part of the Republicans to burn the Blame mansion and kill the owner.

On January 12 unportant steps were taken by both sides. In the morn-
ing the Fusion Legislature met and qualified M Lamson as Acting Gover-
nor.  The Republican “Legislature”™ met in a maorve dramatic {ashion. The
plan had been arranged suddenly and with great secrecy. Late in the afier-
noon the Republican members began dropping into the State House in
little groups of two or three. Two members, Professor Young of Bowdoin,

Dingley, "Dingley,” 160,
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and Mr. Weeks, later elected Speaker, obtained permission from General
Chamberlin to use the halls. While he was writing the order, the
Fusion superintendent of public buildings, Bradford I Lancaster, rushed
into the general’s office, crving out that a mob was about to break mto
Representative Hall.  In no way pacified by the assurance that the mob
was composed of members elect, Lancaster declared that they should not
go inand, snatching the kevs {rom the door-keeper, ran off. At the request
of General Chamberlain, Mayor Nash, who had been sent for, opened the
door; the undaunted Lancaster reappeared, entered the hall with the mem-
bers, and bolted with the gas Lighter, but he was pursued, the hehter recap-
tured, and the chamber duly itlhummated. The Republican members qualibed
before the cerk of courts of Kennebee county, elected otficers, appointed
A commitlee to prepare questions to be submitted to the Supreme Court,
and, remembering that possession is nine points of the law, proceeded to
hold the fort, being st’rvxwthf‘nwi by a well spread lunch i one of the
committee rooms. At two-ffteen in the morning the committee reported
a list of questions and the House adjourned unul the 17th. The Repub-
lican Senate found the doors of the chamber unlocked, walked i and
organized.  AMr. Locke was chosen President, and a conmitee appomnted to
mrx<i«l“-z' the miatter of presenting questions to the Supreme Court. The
Senate then adiourned to the rth

The same night General Chamberlain wrote to Chied Justice Appleton
that he bhelieved that of the court would recognize Lamson he saw a way
out.  General Chamberliin made the matter public a vear later, e said
that he only meant o quast recognition by answermg the (1uc~aiiun< L;unsorl

put, aned iowas urged mothe general’s defense that tmmm;‘.guing

migh

t
Republicans believed that it would be necessary 1o recognize Lamson

Anallv, and that only ar the st moment did the Rep Nn ans decide
weantze the Lecislature themselves and subnnt questions to the court.

General Chamberlam™s letter was published, and ot may be imcrpx"c*tml

asking a complete, or as secking only a partial recognition. On January 13
My Lamson sent 4 statement to the Supreme Court that he had assumed
the office of Neting Covernor. On the 1ath he durected Shertdd Libby of

Kennebeo to disui=s b deputies who were guarding the public hmi(lmg&
bt the <heritl, who was o Republican, refused. On the 16th the 'usion
Legistature, wheeh had vorted e additional menbers who clanned the seats
ol certtlied Republicans, clected Sonth <}«>\.m‘ns>z‘, chose other  State
officers and mnuguvied Sothe s The same dav Lamsons gave Geoeral
Uhonuberlain aowritten guarantee that the Republicans could meet on the
following atternoon i the chambers of the House and Seonate without inter-
ference.  Om this day alao the Sapreme Court rephed to the questions of

the Republican ey bo o deciston in its favor, The judeoes stared

e the opmion as to the method of counting the returns asked for by
Ciovernor Garcelon was an anthoritative deternunation of the law, which
was the duty of the Governor and Council to obey. They declared that a
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law allowing only members with certiticates from the Governor and Council
to take part in the organization of their respective houses, was clearly
unconstitutional because 1t aimed to control the right of each House to
determine the election of its members by imposing on it unul there had
been a full organization a majority fixed by the Governor and Council,
They further declared that if improperly certificated members were needed
to make a quorum and 1f a protest was made against their taking part, the
organization of the House was llegal and void. Referring to a previous
decision of the court that the Senate could organize with less than
quorum, the court held that the ruling was proper when by reason of a
requirernent of an absolute majority less than a quorum might have been
elected. but that the decision could not applv when a quorum had heen
chosen and that 1f less than a quorum voted for Speaker and there was
nothing on the record to show that a quortm was present and acting, the
election was void. Theyv decided that the oath of office of Senators and
Representatives might in case of necessity be administered by any magis-
trate, although the constitution requires it to he taken before the Governor
and Council since the essential matter is the oath and not the person admin-
istering if, that a President of the Senate chosen by virtue of improperly
certificated members cannot become Acting Governor, because he was never
properly chosen President of the Senate; that circumstances might exist
rendering an orgamization hke that of the Republican House and Senate
legal, and that if the returns of the vote for Governor were inaccessible to
the Legislature they might substitute certified copies of the record.

On Saturday, the 17th, the Republican Legislature assembled at the
usual places of meeting, the House sent to the Senate the names of Daniel
F. Davis and Bion Bradbury and the Senate at once elected Mr. Davis
Governor. A council was also elected.  In the evening a joint convention
was held and Mr. Davis qualified.  General Chamberlain vecognized him as
Governor, and announced that he considered his special duties at an end,

The Republican Legislature met again on Mondav, and the matter of
electing an adjutant-general and a treasurer was taken up. The Repub-
licans found themselves in an embarrassing position. Theyv had nominated
as adjutant-general, Major Gallagher, the pension clerk in the adjutant-
general’s othce, and for treasurer, John W, Folger, a clerk in the Treas-
urer’s otfice who, though a Fusion appointee, had acted with the Republi-
cans.  But neither were men of weight, and there was a general feeling
that in the present circumstances stronger men should be chosen. A caucus
was held before the meeting of the Legislature, and a commitiee was
appointed to confer with Major Gallagher.  Thev reported that he had
agreed to leave the matter in the hands of his friends. It was proposed
to postpone action ull the evening.  Dut at another caucus, Mr, Hale said
that there were grave reasons why the adjutant-general’s office should be

*Bion Bradbury had received 260 votes, thus making fom a constitutional candidate.
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flled that day

accord with the branches of government.  We ave on the verge of events

by some gentleman of responsibility and who s in full

of importance,” e said, “and in the case of anvthing happening between
now and night, it was necessary to have a permanent head in the adjutant-
ceneral's oftice.™ The caucus reconsidered it nomination and by a vote
of ~0 to & General George L. Beal was elected by the Legislature. No
treasurer was chosen. Another most important question was, Should the
Fusion Legtslature be allowed to meet in the State House?  They had
adjourned to four o'clock Monday afternoon. The Governor decided to
exclude them from the State House, and when they appeaved about four
o'clack they found the iron gates closed and guarded by police. On demand-
ing entrance they were refused by Mayvor Nash in the name of Governor
Davis, as there was no business being transacted many of the departments,
“Speaker” Talbot mounted the coping surrounding the grounds and called
the “House to order: the “House” heard the journal read, and adjourned
to meet at ten o'clock the next morning.  President Lamson then mounted
the coping and called the “Senate” to order, and that body adjourned to
the same time and place as the “House.” The meeting was duly held and
there was much talk but hittle action,

The Republicans elected a State treasurer. Their Legislature recessed
for an hour that a cauncus might be held, and Polger voluntarily withdrew
that a man of greater age and more financial experience might be chosen;
the catcus passed a resolution complimenting him in the highest terms, and
nominated Samuel AL Holbrook, who was, of course, elected.

On Fridav, the 23d, Governor Davis became convinced that the situa-

tion was changing for the worse,  The Fusion Secretary of State, deputy-
secretary under GCarcelon, had carried off the State seal and persisted in
refusing to give it up. Ex-Councillor Fogg's paper, the Greenback-Labor
Chronicle, was declaring that the State House must be taken though 1t cost
a thousand lives, and what was far more serous, there were reports of
recruiting and drilling inoevery county in the State and in Augusta. In
the evening of the 23d. Mavor Nash miormed Governor Davis that he
feared that his police could not defend the State Haouse “against such force
as the public enemies scem o be willing and able to bring agamst it.”
Accordingly the Augusta militia company, the Capitol Guards, were called
out and at midnight they entered the State House, A little later the
Gardiner Light Ionfantry joined them.  In the early mornimg of Saturday,
the 2qth, the Aubuen Light ITnfantry and the Androscoggm Light Artillery
arrived, the Jatter bringing a gatling gun manned by fourteen men. On the
same day the Fusion Legislature voted to submmt certiin questions to the

court.  On the 2rth the court vephed that they could not recogmze the

“The Fustonists aceuscd GCeneral Chamberlam of bad faath, “Governor” Lamson,
Captain Channing and “AdintntCeneral” Folsom swore that they heard the General
promize that f the Fastonists wonld let the Republicans hold 2 caucus in the Legis-
Lative Chambers the rooms should be clear tor the Fusionists on Monday.  General
Chambertaon stated that his promise was for Saturday.
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persons putting the questions as a legal Legislature, but that they felt that
they would be omitting an important service which might fairly be expected
of them if they failed to state why they could not answer the questions.
They then gave reasons in the line of their previous decisions that the
Republican Legislature was legal. They said that the fact that no notice of
the session of the legal Legislature had been given to the minority was not
material. "The minority were not excluded. The organization was made in a
public manner. The minority were at the time claiming to be, and are still
claiming to be, the lawful Legislature. It is not to be presumed that they
would have abandoned that organization at that time had notice been given.
We do not think that the want of notice invalidates the organization of
January the 12th. There may be irregularities in the manner in which such
organizations were formed; but the voice of the people is not on that
account to be stifled, nor the true government to fail to be maintained. No
essential defects anywhere exist, but only such departures from ordinary
forms as circumstances compelled.”

Early on the following day the Augusta and Gardiner companies were
relieved from duty. In the afternoon the Fusion Legislature met and
adjourned until August 1. Some of the more radical claimed that they
would meet on that day and begin an active campaign, the object being to
secure the electoral vote. But the general feeling was that that Legislature
would never meet again, that the adjournment to a fixed day was taken to
let the counted-in members down easy, they having given a good deal of
trouble. On the morning of January the 3oth, the last troops were sent
home. Many Fusionists on that and the preceding day joined the regular
Legisiature; of the Senators only two remained absent." Late in the
afternoon of the 31st, P. A. Sawyer, the Fusionists' Secretary of State,
appeared at the secretary's office and surrendered under protest the State
seal, the election returns, the Council record, and the reports on election
returns for 1879.

A joint committee was appointed by the Legislature to investigate the
treatment of the election returns, and the attempt to defeat the will of the
people, and also any undue or illegal expenditure of the public money.
Governor Garcelon was subpoenaed and testified before the committee;
Councillor Moody appeared voluntarily. The other members of the Council
and P. A. Sawyer declined or failed to attend. The committee reported that
there had been a conspiracy to count out Republicans and count in Fusion-
ists. All the Republican members of the committee signed the report. Two of
the Fusionist members stated that "the undersigned regret that the members
of the: Council have not seen fit to appear and explain the irregularities
which seem to exist. The evidence being uncontradicted, the undersigned
cannot make a denial of the facts proved by it and can only withhold their

"A new valuation of the State was to be made that year and it was most im-
portant for the various localities that their representatives should attend to look out
for their interests.

Appendix - Page 79



N T T LR o
A 'J--“F'""-:-‘* .,
e G .
‘ "1_\, i T4 ' e
o o . ! " - '
0 [} ‘

 Qonectint Constitution

g‘ ) Lo . \:-“‘“

. MELBERT B CARY .

——

R . . . .
[ - ‘ :
I O . ! ’ d
. h : . - - ‘
S . . ‘ °
. . e | ‘
) o - \ l
. - ! i v |
. " ' ) (
. M A L v ‘
. . ' ) S
. - ’ . :
‘ . . i . S
- . o o - BRI
. ‘L ' ' S
. - L . Y ' ) L
. \ ’ o o B
... o ' . | h {
L . : R e e e . .
. . : ' -
. . ! ' o
. . yoo — -
. . R - . A . ‘
. ) . . : . . "
L -7 ) ' -
LI P ' J ' ot ‘ ) .
‘ i . o
o . , ) . . . . . N
] : ' i X4
-' . L ) . . W
‘ e P
A N I ' }
PR . . - ' ' N
. - ' . .

... NEW HAVEN: . L
'UTTLE, MORENQUSE & TAYLOR CO.. '

]




N "n‘ H\
a
' \
.
L
! .

By MeLsert B Cary °

- Copyright, 1900

Al rights reserved




Qo the People of Commectiowt




36 THE CONNECTICUT CONSTITUTION.

If we examine the history of the State for the past
twenty years, we find the practical working of this rule
has been as follows:

Vote for Governor. . Leglslature
Dem, Rep.  Officera seated, Senate. House,
1880 ..etenn 64,203 67,070 Rep. Rep.  Rep.
1832 ....... 50,014 54,853 Dem. Rep. Rep.
CI834 vues 67,910 66,274 Rep. Rep. Rep,
1886 ....... 58818 56,920 Rep. Rep. Rep.
1888 ....... 75,074 73,6590 ° Rep. Rep. Rep.
1800 ....... 67,658 63,075 Rep. Dem. Rep,.
1892 ....... 82,787 96,743 Dem. Tie Rep.
1804 .....n. 66,287 83,0975 Rep. Rep. Rep.

1806 ....... 56,524 108,807 Rep. Rep. Rep.
1898 ....... 64,227 81,015 Rep. Rep. Rep.

During this period of twenty years, including ten
general elections, the elections of governor by the
people were only six, viz.:

1880. .0 c0viiiinnn Bigelow (Rep.)
1882...... PN Waller (Dem.)
1802.. . 0000 enann Morris (Dem.)
1804.. coiviininen Coffin {Rep.)
1890, .0 viniinans Cooke (Rep.)
1898, 00uinen +...Lounshury - (Rep.)

Whereas ‘the figures show, in the years 1884, 1886,
1888 and 1890 the democratic candidate had a plurality
over the republican ranging from over 1,000 to over
'3,060 votes, but in every case, either by the action or
the non-action of the legislature, the democrats were
deprived of the office. -

Concerning this antiquated provision of the State
constitution and the injustice of its work, the late Gov.
Morris, in his message to the general assembly. in
January, 1893, expressed the following views:
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“If we are to retain popular government in Conhnecticut the
constitution should be so changed that the votes of the people,
as cast on election day, should have their full effect. It is
seldom that the executive officers of this State are those who
have received a plurality of the people’s votes. In forty of
the forty-four States of the Union a plurality vote elects the
State officers. In every State admitted into the Union during
the present century a plurality vote elects, In this State the
plurality vote elects the Presidental elector, members of Con-
gress, State Senators and Representatives, Sheriffs, and
Judges of Probate. No good reason can be shown why the
executive officers of the State should not be elected by a
plurality vote. In no other way can the votes of the people
be given their full effect. The law as it is habitually works
injustice, and a law that habitually works injustice cannot be
respected. It may be obeyed because it is a law, but the
whole moral effect of the law is lost when it cannot be
respected as well as obeyed.”

More than 700 other officers in the State are clected
by the plurality rule, the only exception being in the
case of State officers, and it is impossible to give any
valid reason why the same rule should not apply to
them. It is fortunate that although some of the parti-
zan leaders have endeavored to make this a party ques-
tion, they have not succeeded, because nearly all of the
tepublican papers of the State have refused to regard
it as such and are strenuous and outspoken in their
advocacy of a change. The same may be said of many
of the most prominent and influential members of the
party.

In order to show most clearly that the position taken
upon this question is by no means partizan, an edi-
torial is reproduced from the Ansonia Sentinel, one
of the leading republican journals of the State, and
one that does not hesitate forcibly and freely to express
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CHAPTER 12

Social Choice and Pluralitylike
Electoral Systems

Peter C. Fishburn

The purpose of this chapter is to consider the analysis of alterna-
tive electoral systems for large-scale elections, especially those in
which more than two viable candidates compete for a single office.
Our discussion is motivated by two axioms of political behavior. (1)
Different election procedures can affect not only the conduct and
outcomes of elections, but might also influence basic political struc-
tures. (2) Politically powerful individuals are often wary of proposed
electoral changes and will strongly oppose proposed changes that
they perceive to be inimical to their interests. | call attention to two
implications of these axioms.

First, in a society whose powerful individuals or political parties are
more or less satisfied with present electoral procedures, it is extremely
difficultto institute significant changes in these procedures. This con-
clusion is borne out by historical evidence. For example, the electoral
college method of choosing a president of the United States has re-
mained intact for many decades despite periodic attempts to change
the presidential election system. Another example is provided by two
three-candidate senatorial elections in New York. In 1970, JamesBuck-
ley defeated Charles Goodell and Richard Ottinger by a plurality of
39% to 24 and 37%, respectively, despite the likelihood that either
Goodell or Ottinger would have beaten Buckley in a direct majority
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194 Peter C. Fishburn

contest between the two (Stratmann, 1974; Brams and Fishburn, 1978,
1983). Although many observers were dissatisfied with the plurality
voting method used in that election, the system was not changed.
Then, in 1980, Alphonse D’Amato defeated Elizabeth Holtzman and
Jacob Javitsby a plurality of 45% to 44 and 11%, respectively, though
the polls indicated that Holtzman would have easily beaten D’Amato
if Javitshad not been a candidate.

The second implication of axioms (1)and (2) is that if a proposed
change is to have a significant chance dof being adopted, it must be
examined from a number of perspectives and shown to be superior to
the status quo system for most, if not all, of these perspectives. Other-
wise, powers who are comfortable with the present system and,
rightly or wrongly, fear the effects of the proposed change, will often
be able to sway the tide their way.

Elsewhere (Fishburn, 1983) | have identified twelve dimensions of
election procedures that deserve close examination in any serious at-
tempt to supplant one electoral system by another. | will review sev-
eral of these briefly so as to give an idea of what is entailed by the task
of comparing different systems.” The next section of this paper then
notes several pluralitylike electoral systems that either enjoy wide-
spread use or could be serious contenders to present systems. In par-
ticular, 1 focus on plurality, plurality-with-runoff, and approval voting,
although other methods will be mentioned. | then discuss selected
dimensions among the twelve on which these pluralitylike systems
have been compared. The highlighted dimensions involve candidate
and voter strategies, evaluative factors of aggregation procedures, and
effects on institutions.

Ballots, or vote-expression mechanisms, can affect elections. Obvi-
ous examples are open versus secret ballots and voting machines ver-
sus paper ballots. Less obvious factors are the order in which candi-
dates are listed on ballots and, for sequential-elimination procedures,
the order in which candidates are voted on. The ballot response profile
identifies how ballots are recorded for tallying. More complex election
procedures often require more detailed response profiles for the pur-
pose of computing the winner. The bnllot aggregator defines the spe-
cific counting procedure that is used to determine the winner from the
ballot response profile. For practical reasons, aggregators must not
allow ties unless they also have tie-breaking provisions.

Casual reflection shows that the various aspects of election proce-
dures can intertwine in numerous ways. In particular, the ballot ag-
gregator can directly affect candidate and voter strategies, ballot form
and responsible profile, and costs and may well interact with the other
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Pluralitylike Electoral Systems 195

dimensions. The ensuing discussion is organized around different
balloting and aggregation methods.

Plurality and Related Systems

A plurality system is one in which each eligible voter either abstains
from voting, or votes for one candidate. The candidate with the most
votes wins. Since ties are extremely rare in large-scale elections con-
ducted by plurality and closely related systems, they will be ignored
here.

The only system besides plurality that is used extensively in the
United States is the two-ballot plurality-with-runoff system (also
known as the double-ballot system). The first ballot is like the plural-
ity ballot. If one candidate gets at least 40% (or perhaps 50%) of the
votes on the first ballot, then the candidate with the most votes wins,
and there is no runoff. Otherwise, there is a simple-majority runoff
ballot between the two candidates who receive the most votes on the
first ballot. This system appears most often in primary elections
where three or more candidates compete for a place on the ballot in
the general election.

Plurality and plurality-with-runoff are sometimes referred to as
nonranked systems since neither asks voters to rank-order candidates
on the first (or only) ballot. By contrast, preferential voting systems
(including the method of single-transferable votes, which is used for
some major elections in Australia, Ireland, and South Africa) requires
voters to order the candidates from most preferred to least preferred.
Its ballot response profile shows how many voters have each best-to-
worst order of candidates. In some situations, preferential voting is
used to elect two or more candidates to seats in a legislature on the
basis dof the ballot response profile by means of a sequence of vote
transfers as described, for example, in Fishburn and Brams (1983) and
Hare (1861).If only one candidate is to be elected and if there are only
two or three viable candidates among the nominees, then majority-
preferential voting is virtually tantamount to plurality-with-runoff.
The obvious differences are that preferential voting requires voters to
order the candidates and never needs a second ballot. Excepting these
differences, later remarks about plurality-with-runoff also apply to
preferential voting for a single office when there are three or fewer
strong contenders.

I shall focus henceforth on nonranked systems, in part because they
are so widely used and in part because they are simple for voters to
understand. Moreover, they are the most elementary systems from
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ALASKA CONSTITUTIONAL CONVENTION
January 13, 1956
FIFTY-SECOND DAY

PRESIDENT EGAN: The Convention will come to order. We have with us this
morning Reverend Wilson of the Assembly of God Church In Fairbanks.
Reverend Wilson will give our daily invocation.

REVEREND WILSON: Our God and Heavenly Father, we thank Thee for thy
grace that Thou hast so wonderfully bestowed upon us i1n the giving of
Thy own Son Jesus Christ our Lord that those who believe upon Him might
be saved. We thank Thee not only for Thy grace, but Thy special favor.
Thy patience and mercies toward us, we thank Thee that Thou hast
especially blessed and helped in this Convention. We pray that the grace
of God shall continue upon each one. Guide the deliberations of this
day. Thou hast said, ""The meek will he teach his way, the meek will he
guide In judgment.' Grant that special favor, that special grace of God
resting upon every deliberation of the day, that the wisdom of God shall
be manifest and this constitution when completed, that it shall be
acceptable and pleasing in the sight of God Almighty. May we be able to
live a quiet and peaceful life in all godliness and honesty. May that
which 1s accomplished iIn government be acceptable and honorable to Thee.
Amen.

PRESIDENT EGAN: The Chief Clerk may call the roll.
(The Chief Clerk called the roll at this time.)
CHIEF CLERK: One absent.

PRESIDENT EGAN: A quorum is present. The Convention will proceed with
its regular order of business. Mrs. Sweeney.

SWEENEY: Mr. President, 1 would like to suggest again that all delegates
remain seated until the President has introduced the minister of the
morning.

PRESIDENT EGAN: The President would like to state that it was really not
the delegates® fault this morning. The President went a little too fast.
Does the special Committee to read the journal have a report to make at
this time?

WHITE: The Committee has read the journal for the 48th Convention day
and recommends the following corrections: Page 1, line 1, change "1955"
to "1956". Bottom line, same page, same correction. Page 2, first
paragraph after the roll, second line, insert "Mr." before "V. Rivers".
Page 3, fourth paragraph, add at the end of the last sentence: "There
being no objection, 1t was so ordered."
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PRESIDENT EGAN: Mr. Ralph Rivers.

R. RIVERS: Mr. President, this raises an interesting point. Perhaps we
could say he should have such duties In aid of the governor as may be
prescribed by law. When we come to that, we"ll think of i1t some more.

PRESIDENT EGAN: Mr. Armstrong.

ARMSTRONG: Mr. President, in looking through this manual for Hawaiil it
appears to me that there are very very few states that take
constitutional provision for defining the limit of powers and duties of
executive officers, and it says they are to be provided by law. On the

other hand, too, I notice there are 38 of the states that elect their
secretaries of state, which seems to indicate that they feel that is a
strong measure. 1 just give that as a rough survey of these facts as

they are established here, but when i1t says, "limits of powers and
duties of executive officers”™ again and again it says, ''no definition in
the constitution -- to be provided by law."

PRESIDENT EGAN: Mr. Fischer.

V. FISCHER: Mr. President, I think that if we have an elected secretary
of state we must be sure that he i1s a good man to fill the position of
governor, and 1 think that as has been pointed out, there might be a
danger that the governor who desires to be elected may very well choose
somebody representing a different faction in the party rather than the
same faction to fill out his thinking, just so as to attract additional
voters. It would seem to me that a better way of electing and hearing
them prior to the primary would be to take the top man who may run iIn
the primary for governor in a particular party, take the top man who ran
for secretary of state and then pair them for the general election, and
the chances are that you will get a secretary of state who represents
the same faction as the governor, and In that case the people have had a
chance to already express their opinion. When we otherwise talk of an
elective secretary of state we are actually, the people don"t have the
opportunity to vote for the secretary of state. All they are doing is
voting for the governor and the other person just happens to be on the
ticket. What 1 would like to point out, and 1 would like to know iIf you
agree, that the language as stated In Section 6 refers to elected, line
20 for instance: "He shall be elected at the same time and for the same
term as the governor, and the election procedure prescribed by law shall
provide that the electors, iIn casting their vote for governor shall also
be deemed to be casting their vote for the candidate for secretary of
state shown on the ballot as running jointly with the respective
candidate for governor.™ Actually,
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that would appear to leave the way open for the legislature to prescribe
a separate primary for the two and pair them for the general election.

V. RIVERS: That is the thinking of the Committee Chairman, that this
does leave the way open. 1 believe in the Committee we discussed that
they run jointly through the primary and the general election. This
wording would appear to me to leave 1t open to be prescribed by the act
that was adopted iIn regard to the legislation. Maybe all the Committee
would not agree with me on that, I am speaking from my own opinion.

NORDALE: My conception was that they would run just as the President of
the United States and the Vice President run. 1 think when you iInvest a
governor with as much power as this is and the full responsibility that
you should not run the risk of electing his partner who might have very,
very opposite views on many things, even though he might belong to the
same political party. If you are going to carry it to an extreme, you
will have to divorce them from the same party.

V. FISCHER: Actually, as 1 tried to point out, 1 think you are liable to
get the person who agrees more with the governor if you take the top man
who ran i1n the political primary. 1 would like to point out when we
elect the President of the United States and the Vice President, these
have not gone through the primary process, they have only been nominated
by a political convention as a pair. This is a perfect example of where
the people never have a chance to vote for the Vice President. Actually,
they are voting for the President; very seldom is very much attention
given to the Vice President.

V. RIVERS: Mr. President, | agree with Mr. Fischer that this section
does leave open the method which the law would prescribe, at least that
is my personal opinion, so the legislature could decide as to how the
nominations would be made as 1 see it.

COOPER: Mr. President, this is really not a question, it is just merely
an enlargement upon the word. The same iInterest or same faction within a
party -- 1 personally believe that two individuals having the very same
thoughts or within the same faction within the party, such as Mr.
Fischer pointed out, is not good. You have one of these elective
officials tied to the shirttails of the other. One of the two will be
weaker. Which one of the two I do not know. The secretary of state will
be subordinate to the governor. The fact is that one of the two
officials could represent another faction or a minor faction within the
same party.

V. FISCHER: Point of order, Mr. President. This is not a debate. This is
merely a discussion and 1t seems to me this
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