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STATEMENT OF THE ISSUES

1. Can the Materiality Provision of the Civil Rights Act of 1964 apply to
a State absentee-ballot-application requirement that is facially race neutral and was
not enacted with the intent to discriminate on the basis of race?

2. Is requiring a date of birth on absentee-ballot applications a “material”

regulation of the vote-by-mail process, as the term “material” is construed for

purposes of the Civil Rights Act of 1964, 52 U.S.C. §§ 10101 ef seq.?



INTRODUCTION & SUMMARY OF THE ARGUMENT

This case involves an effort to reinvent the federal Civil Rights Act to strike
down neutral state voting laws that have nothing to do with racial discrimination.
Courts have consistently rebuffed similar efforts. This Court should follow suit.

To administer accessible and secure elections, the Georgia legislature passed
Senate Bill 202 (“SB 202”"), which was signed into law by Governor Brian Kemp on
March 25, 2021. SB 202 requires, among other things, that an applicant provide his
or her date of birth on an absentee-ballot-application form (the “Birthdate
Requirement”). The Plaintiffs have challenged this requirement (among several
other provisions of SB 202).

Specifically, the Plaintiffs contend that the Birthdate Requirement violates the
Materiality Provision of the Civil Rights Act of 1964, which forbids any person
“acting under color of law” from denying “the right of any individual to vote in any
election because of an error or omission on any record or paper relating to any
application, registration, or other act requisite to voting, if such error or omission is
not material in determining whether such individual is qualified. .. to vote.” 52

U.S.C. § 10101(a)(2)(B). The district court agreed with the Plaintiffs, but in so



doing, it distorted the Materiality Provision far beyond what Congress was
authorized to enact. This constitutional error commands reversal.

Congress enacted the Materiality Provision under the auspices of the Fifteenth
Amendment, which prohibits intentional discrimination in voting based on race. U.S.
CONST. amend. XV. By construing the Materiality Provision to cover a provision of
state law that has no conceivable relation to race discrimination, the district court
unmoored the Materiality Provision from its constitutional dock. And because this
Court has an obligation to avoid interpreting the Materiality Provision in a way that
would raise grave constitutional concerns, it should reverse the district court’s grant
of a preliminary injunction.

In any event, the Birthdate Requirement is indeed material. Vote-by-mail
offers a tradeoff: allowing voters to cast their ballots from anywhere increases
convenience, but it also comes with an increased risk of voter fraud. Georgia
weighed these countervailing interests and reasonably concluded that it would allow
absentee voting for all Georgia voters while implementing common-sense, simple
voter-security regulations to ensure convenient, free, and fair elections in Georgia.
And requiring a date of birth with an absentee-ballot-application form helps Georgia

election officials determine whether a person casting a ballot is the same person who



registered to vote. The Court should avoid substituting its judgment for that of the
political branches in Georgia tasked with administering elections.

ARGUMENT

1. THE MATERIALITY PROVISION MUST HAVE SOME NEXUS TO RACE,
OTHERWISE IT RAISES SERIOUS CONSTITUTIONAL CONCERNS.

The district court’s interpretation of the Materiality Provision is divorced from
the authority under which it was enacted. The power to regulate state elections rests
generally in the hands of state legislatures. U.S. CONST. art. I, § 4, cl. 1. The
Materiality Provision, a federal law that applies to state elections, is an express
product of Congress’s efforts to counteract race discrimination in voting. Because
its authority to do so is rooted in the Fifteenth Amendment, and because the Fifteenth
Amendment was ratified to prevent intentional race discrimination in voting, it
follows that the Materiality Provision must, at a minimum, apply to state electoral
requirements that have some nexus to race.

This nexus, however, is nowhere to be found in the district court’s
preliminary-injunction order. See generally No. 1:21-cv-555555, ECF No. 613
(Aug. 18, 2023). At no point does the district court conclude that requiring an
individual’s date of birth is overtly racially discriminatory, or that is has a racially
discriminatory impact. Rightfully so. And that should be the end of the analysis.
Because the Plaintiffs’ challenge to the Birthdate Requirement has nothing to do

with race, it is not actionable under the Materiality Provision. The district court’s



contrary conclusion, if allowed to stand, raises serious constitutional concerns that
this Court has an obligation to avoid.

“[T]he Framers of the Constitution intended the States to keep for themselves,
as provided in the Tenth Amendment, the power to regulate elections.” Shelby Cnty
v. Holder, 570 U.S. 529, 543 (2013) (quoting Gregory v. Ashcroft, 501 U.S. 452,
461-62 (1991)). Though Congress can regulate some federal elections, U.S. CONST.
art. I, § 4; but see id. art. I, § 2, cl. 1, it lacks general authority to regulate state
elections. Thus, the Materiality Provision “was passed by Congress under the
authority of the Fifteenth Amendment” to enforce its protection of “the right to vote
regardless of race.” United States v. Mississippi, 380 U.S. 128, 138 (1965)
(emphasis added). And under Supreme Court precedent, “racially discriminatory
motivation is a necessary ingredient of a Fifteenth Amendment violation.” City of
Mobile v. Bolden, 446 U.S. 55, 62 (1980) (plurality opinion).

Accordingly, courts around the Country have ‘“held that only racially
motivated deprivations of rights are actionable under” the Materiality Provision.
Broyles v. Texas, 618 F. Supp. 2d 661, 697 (SD Tex. 2009) (citing Kirksey v. City of
Jackson, 663 F.2d 659, 664-65 (5th Cir. 1981)), aff’d, 381 F. App’x 370 (5th Cir.
2010). They agree that the Materiality Provision cannot “be applied outside the

context of racial discrimination.” Ind. Democratic Party v. Rokita, 458 F. Supp. 2d



775, 839 (S.D. Ind. 2006), aff’d sub nom. Crawford v. Marion Cnty. Election Bd.,
472 F.3d 949 (7th Cir. 2007), aff’d, 553 U.S. 181 (2008).

The district court, however, departed from this constitutionally grounded
approach. Instead, it agreed with the Plaintiffs that the Birthdate Requirement
violates the Materiality Provision without ever addressing whether the Birthdate
Requirement had any nexus to the Amendment that provided it with authority to
enact the Civil Rights Act of 1964. This was error.

Because “the Constitution requires a showing of” intentional discrimination
that the district court’s statutory construction does not, a violation of the Materiality
Provision on that theory is not “a fortiori a violation of the Constitution.” Reno v.
Bossier Par. Sch. Bd., 520 U.S. 471, 482 (1997). To be certain, the Fifteenth
Amendment only permits Congress to “enforce” its substantive provisions “by
appropriate legislation.” U.S. CONST. amend. XV, § 2. Congress may enforce the
Fifteenth Amendment by creating “remedies . . . for actual violations.” United States
v. Georgia, 546 U.S. 151, 158 (2006) (emphasis omitted). It does not, however, have
general police power to regulate state elections without a nexus to its Fifteenth
Amendment authority.

Thus, the Fifteenth Amendment cannot provide a basis for the Materiality
Provision to the extent that the statute is applied to race-neutral requirements. Absent

other authority, the Materiality Provision would be unconstitutional. See U.S.



CONST. art. I, § 8; id. amend. X. “States have broad powers to determine the
conditions under which the right of suffrage may be exercised,” and “each State has
the power to prescribe . . . the manner in which [its officers] shall be chosen.” Shelby
Cnty, 570 U.S. at 543 (cleaned up) (quoting Carry v. Rash, 380 U.S. 89, 91 *1965)
and Boyd v. Nebraska el rel. Thayer, 143 U.S. 135, 161 (1892)). Alexander Hamilton
emphasized the point: “Suppose an article had been introduced into the Constitution,
empowering the United States to regulate the elections for the particular States,
would any man have hesitated to condemn it ... as a premeditated engine for the
destruction of the State governments?” FEDERALIST No. 59, at 453 (Sweetwater
Press ed., 2010). “State autonomy with respect to the machinery of self-government
defines the States as sovereign entities rather than mere provincial outposts subject
to every dictate of a central governing authority.” Northwestern Austin Mun. Util.
Dist. No. One v. Holder, 557 U.S. 193, 217 (2009) (Thomas, J., concurring in
judgment in part and dissenting in part) (hereinafter “NAMUDNQO”).

Although the Supreme Court has held that “[lI]egislation which deters or
remedies constitutional violations can fall within the sweep of Congress’
enforcement power even if in the process it prohibits conduct which is not itself
unconstitutional,” City of Boerne v. Flores, 521 U.S. 507, 518 (1997), that leeway
does not bolster the district court’s preliminary-injunction order. As an initial matter,

this “congruence and proportionality test” does indeed cabin Congress’s power



under the Fifteenth Amendment (even though some have argued that it applies only
to Congress’s Fourteenth Amendment enforcement authority). Given the textual
identity between the two amendments’ enforcement mechanisms, that theory lacks
any foundation. The Supreme Court’s decisions in Shelby County and NAMUDNO
reinforce the point, for they addressed “the very questions one would ask to
determine whether [a statute] is congruent and proportional,” even though the statute
there was founded on the Fifteenth Amendment. Shelby Cnty v. Holder, 679 F.3d
848, 859 (D.C. Cir. 2012) (cleaned up); see also id. at 885 (Williams, J., dissenting,
but agreeing on this point); accord Shelby Cnty v. Holder, 811 F. Supp. 2d 424, 449
(D.D.C. 2011); NAMUDNO, 557 U.S. at 224-26 (Thomas, J., concurring in
judgment in part and dissenting in part); Shelby Cnty, 570 U.S. at 542 n.1.2

Thus, to justify a statute under Congress’s Fourteenth and Fifteenth
Amendment authority, the Supreme Court has required “congruence and
proportionality between the injury to be prevented or remedied and the means
adopted to that end.” Allen v. Cooper, 140 S. Ct. 994, 1004 (2020) (quoting Boerne,
521 U.S. at 520). “On the one hand, courts are to consider the constitutional problem

Congress faced—both the nature and the extent of state conduct violating the

2 Of course, the congruence-and-proportionality test may well be suspect,
since it allows Congress to go beyond remedying actual constitutional violations,
which, as noted, require a finding of discriminatory intent. See Tennessee v. Lane,
541 U.S. 509, 555-60 (2004) (Scalia, J., dissenting).



[Constitution]. That assessment usually . . . focuses on the legislative record.” /d.
“On the other hand, courts are to examine the scope of the response Congress chose
to address that injury.” Id. In applying these tests, “a statute’s current burdens must
be justified by current needs.” Shelby County, 570 U.S. at 550 (cleaned up).

The district court’s construction of the Materiality Provision flunks this
means-end test. There is no record evidence whatsoever that Georgia adopted SB
202 (which on its face is entirely race neutral) to discriminate based on race. Thus,
the Materiality Provision cannot be used to challenge the Birthdate Requirement.

As a threshold matter, Congress has never identified any constitutional
problem with voter-registration (much less absentee-application) laws themselves.
Contrast that void with the observation in the Materiality Provision’s legislative
history that “registrars w[ould] overlook minor misspelling errors or mistakes in age
or length of residence of white applicants, while rejecting a Negro application for
the same or more trivial reasons.” H.R. Rep. No. 88-914, title I (Nov. 20, 1963),
reprinted in 1964 U.S.C.C.A.N. 2391, 2491. It noted that “the crux of the problem”
“c[a]me not from discriminatory laws,” but “from the discriminatory application and
administration of apparently nondiscriminatory laws.” Id. (cleaned up). “[F]or th[at]

reason,” Congress passed the Materiality Provision. Id. Yet this case, like other
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recent challenges that invoke the Materiality Provision, attacks a neutral state law—
not discriminatory administration by a voting official.

Indeed, Congress was not focused on absentee rules at all when it enacted the
Materiality Provision. Absentee voting was rarely used before the 1970s and did not
become prominent until recent years. See Tex. Democratic Party v. Abbott, 978 F.3d
168, 188 (5th Cir. 2020) (“[T]he right to vote in 1971 did not include a right to vote
by mail. In-person voting was the rule, absentee voting the exception.”); see also
Voting by mail and absentee voting, MIT Election Data & Science Lab (Mar. 16,
2021), https://perma.cc/YY6H-9YBS8. The notion that there exist any legislative
findings that would tie the Materiality Provision to the sort of requirements that exist
in SB 202 is farcical.

In any event, the Birthdate Requirement is plainly intended to prevent voter
fraud by easing the burden of identification thrust on election officials—not to
disenfranchise anyone based on his or her race. State attempts to combat fraud (while
expanding opportunities to vote more broadly) have nothing to do with racial
discrimination. Congress never pointed to any history of “pervasive,” “flagrant,”
“widespread,” or “rampant” discrimination in absentee voting rules. Shelby Cnty,
570 U.S. at 554 (quoting South Carolina v. Katzenbach, 383 U.S. 301, 308,315, 331
(1966)). And certainly, Congress has not pointed to “current conditions” of such

discrimination. /d. at 550. Georgia has attempted to expand access to the ballots by
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allowing all Georgia voters to vote absentee by mail. It is profoundly reasonable that
the State would simultaneously attempt to limit potential fraud in the process. And
requiring an applicant to write their birth date is not a high bar.

Next, consider the Materiality Provision’s means. This Court has looked to
limitations like “termination dates, geographic restrictions, [and] egregious

29 ¢¢

predicates” “to ensure Congress’ means are proportionate to ends legitimate.” City
of Boerne, 521 U.S. at 533. As interpreted by the district court, the Materiality
Provision’s “indiscriminate scope offends th[ese]| principle[s].” Florida Prepaid
Postsecondary Educ. Expense Bd. v. College Sav. Bank, 527 U.S. 627, 647 (1999).
But it remains true that the Birthdate Requirement has no relation at all to intentional
race discrimination.

In sum, the Materiality Provision is unconstitutional if the district court’s
interpretation is correct. “It is an elementary principle of statutory interpretation that
an ambiguous statute must be interpreted, whenever possible, to avoid
unconstitutionality.” Davis, 588 U.S. at 493-94 (Kavanaugh, J., dissenting). This is
not “a case of avoiding possible unconstitutionality. This is a case of avoiding actual
unconstitutionality.” Id. at 2351. Thus, “every reasonable construction must be
resorted to in order to save [the Materiality Provision] from unconstitutionality.”

Hooper v. California, 155 U.S. 648, 657 (1895). “This Court’s longstanding practice

of saving ambiguous statutes from unconstitutionality where fairly possible affords
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proper respect for the representative branches of our Government.” Davis, 588 U.S.
at 493-94 (Kavanaugh, J., dissenting).

Leaving the district court’s unconstitutional interpretation on the books would
perpetuate an unlawful scheme. This would, in turn, disregard Congress’s goals and
prerogatives. See id. (“[A] presumption never ought to be indulged, that congress
meant to exercise or usurp any unconstitutional authority, unless that conclusion is
forced upon the Court by language altogether unambiguous.” (quoting United States
v. Coombs,37U.S. 72 (1838))). And it impedes the States from ensuring the integrity
of their own election processes. This Court should reverse.

II. THE BIRTHDATE REQUIREMENT IS MATERIAL.

Should the Court allow the Plaintiffs to maintain this action (and for a whole
host of reasons discussed throughout this litigation, it should not), their claims still
fail as a matter of law. Simply put, Georgia’s Birthdate Requirement is material in
every sense of the word. The voter’s birthday is a simple way to verify the identity
of the voter. And the identity of the voter—and that the voter is who they claim to
be—is certainly material to their qualifications to vote.

Unlimited and unregulated vote-by-mail systems breed chaos and confusion.
Simple checks to verify identity help alleviate that chaos. It is not too much to ask
absentee voters to comply with basic, straightforward, readily discernible

requirements to have their vote-by-mail ballot counted. And asking the Court to
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dispense with such requirements and count their ballots anyway is how issues
regarding fraud, confidence, and orderly administration metastasize.

“[TThe right to vote is the right to participate in an electoral process that is
necessarily structured to maintain the integrity of the democratic system.” Burdick
v. Takushi, 504 U.S. 428,441 (1992). The public’s interest in the maintenance, order,
and integrity of elections is compelling. See, e.g., Eu v. San Francisco Cnty.
Democratic Cent. Comm., 489 U.S. 214, 231 (1989); see also Diaz v. Cobb, 541
F. Supp. 2d 1319, 1335 (S.D. Fla. 2008). Scores of caselaw stand for this universally
accepted principle.

Vote-by-mail options involve a tradeoff; as ballot-casting convenience
expands, regulation must counterbalance the increased risk of fraud. The most
fundamental concern with absentee voting is, of course, the risk that someone other
than the registered voter might submit the registered voter’s ballot. Indeed, in Griffin
v. Roupas, Judge Posner recounted the many issues that can accompany unlimited
absentee voting. In his view, “[v]oting fraud is a serious problem in U.S. elections
generally . . . and it is facilitated by absentee voting.” Griffin, 385 F.3d at 1128,
1130-31 (7th Cir. 2004) (citing John C. Fortier & Norman J. Ornstein, Symposium:
The Absentee Ballot and the Secret Ballot: Challenges for Election Reform, 36 U.
MicH. J.L. & REFORM (2003); William T. McCauley, “Florida Absentee Voter

Fraud: Fashioning an APPROPRIATE JUDICIAL REMEDY,” 54 U. MIAMI L. REV. 625,
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631-32 (2000); Michael Moss, Absentee Votes Worry Officials as Nov. 2 Nears,
N.Y. TIMEs (late ed.), Sept. 13, 2004, p. Al.). After comparing no-excuse absentee
voting to take-home exams, Judge Posner warned that “[a]bsentee voters ... are
more prone to cast invalid ballots than voters who, being present at the polling place,
may be able to get assistance from the election judges if they have a problem with
the ballot.” Id. at 1131 (citing Nader v. Keith, 385 F.3d 729, 732-33 (7th Cir. 2004);
R.W. Apple Jr., Kerry Pins Hopes in lowa on Big Vote From Absentees, N.Y. TIMES
(nat’l ed.), Sept. 28, 2004, p. Al18; John Harwood, Early Voting Begins in
Presidential Battlegrounds: In lowa, ‘Ballot Chasers’ Seek Decisions and an Edge
Weeks Before Election Day, Sept. 27, 2004, p. A1; Moss, supra; Ron Lieber, Cast a
Ballot From the Couch: Absentee Voting Gets Easier, WALL ST.J., Sept. 2, 2004, p.
D1.).

The Birthdate Requirement is a commonsensical and simple rule to regulate
the expansion of absentee voting. It remains crucial that when an absentee ballot is
received, Georgia can make sure the vote cast was cast by the person who
purportedly mailed in the ballot. The Birthdate Requirement serves to verify the
identity of the voter while still permitting the convenience of absentee voting.

Georgia has gone above and beyond to make voting as easy as possible by
allowing every Georgia voter to vote absentee. In return, requiring applicants to fill

out their date of birth on the application is a small ask to ensure the process is secure
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and the identity of the person casting the matches the identity of the registered voter.
Mistakes happen. But they happen more frequently, and with greater consequences
when common-sense, simple—yet crucial—regulations are carelessly dispensed
with. The Court need not, and should not, do so here by granting the Plaintiffs the
relief they seek.

Vote-by-mail procedures, when adopted, must be accompanied by checks to
assure the integrity of elections. Compelling policy considerations thus weigh
heavily against permitting unsecured voting by mail in Georgia by dispensing with
easily satisfied safeguards. Through their challenge, the Plaintiffs have asked the
federal courts to cast aside the policy considerations weighed by Georgia, which ask
nothing more of absentee voters than writing their birthday on their application in
exchange for the ability to vote from anywhere. This Court should decline that
invitation.

CONCLUSION

For these reasons, the Court should reverse the district court’s grant of

preliminary injunction.
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