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INTRODUCTION 

This lawsuit concerns challenges to recently enacted Senate Bill 418 (“SB 418”), a law that 

introduces an unprecedented (and unconstitutional) provisional “Affidavit Ballot” into New 

Hampshire election law that will disenfranchise voters; cause longer lines at polling places; burden 

election workers; delay delivery of absentee ballots to overseas and military voters; and violate 

voter privacy by permitting election officials to review how individuals cast their ballots. The 

Defendants—Secretary of State David Scanlan and Attorney General John Formella—are actively 

defending the new law, including by recently filing a motion to dismiss.  

The New Hampshire Republican State Committee (“NHRSC”) now seeks to intervene to 

defend the law alongside the named Defendants. It acknowledges “the State of New Hampshire 

will defend the law,” but insists it possesses “distinct rights and interests” from the State. See Mot. 

to Intervene at 2. Its motion, however, is short on precisely what those “distinct” interests are. 

NHRSC points chiefly to its supporters’ interest in protecting their right to free and fair elections 

under the New Hampshire Constitution. That is no doubt an important right—and one the 603 

Plaintiffs seek to vindicate in their lawsuit—but NHRSC fails to explain how that right will be 

jeopardized if it is not permitted to defend SB 418 alongside the state, or if SB 418 is ultimately 

enjoined. Nor could it—SB 418 represents a major deviation from longstanding New Hampshire 

law under which the state has held many free and fair elections. NHRSC’s mere invocation of the 

right to free and fair elections—a right held in common by all New Hampshire voters—is not 

enough to justify its intervention, particularly when the state is already defending the law on behalf 

of citizens who support it. While NHRSC glancingly points to other interests, none supply the 

“direct and apparent” interest that would “suffer” or be “sacrificed” if intervention is denied, as 

New Hampshire law requires. Snyder v. N.H. Sav. Bank, 592 A.2d 506, 507 (N.H. 1991).  
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NHRSC’s motion should also be denied because it threatens to disrupt this litigation by 

introducing another party into the action that will necessarily complicate the matter. The 

appearance of NHRSC’s counsel of record for the state in earlier litigation challenging another 

New Hampshire voter registration law caused the Presiding Judge to disqualify to avoid an 

appearance of impropriety. This significantly delayed the proceedings. And here, NHRSC is not 

even an original or necessary party to this case. Even if NHRSC does not intend its choice of 

counsel to impose unnecessary delay, it almost certainly will. The likelihood of delay provides yet 

another reason to deny NHRSC’s motion to intervene, as such intervention would unjustifiably 

disrupt the progression of the lawsuit just months before the new law goes into effect.  

BACKGROUND 

New Hampshire has a proud history of high-turnout, fraud-free elections. For the last 

several presidential elections, New Hampshire consistently ranked as one of the top states for voter 

turnout. One reason for this success is that, for decades, New Hampshire has permitted individuals 

to register to vote on election day at their polling site. Compl. ¶ 51. Registrants unable to present 

photo identification on election day were permitted to register by executing a “qualified voter 

affidavit” attesting to their identity, citizenship, and age. Id. ¶ 52 (citing RSA 654:12, I(a)-(b), 

(c)(2)(A) (2010)). Such registrants were required to have their photographs taken by election 

officials and their affidavits were subsequently verified. Id. (citing RSA 654:12, I(c)(2), III-a 

(2010)). Under this system, in Governor Sununu’s words, New Hampshire’s elections were 

“secure, safe, and reliable”.  Compl. ¶ 1. 

Nonetheless, in response to unfounded claims of voter fraud in the 2016 and 2020 

presidential elections, the New Hampshire General Court recently enacted SB 418 on a strictly 

party-line vote. Compl. ¶ 3. Under SB 418, same-day registrants who previously could have 
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registered through a qualified voter affidavit must now cast an unprecedented “Affidavit Ballot.” 

Compl. ¶ 55 (citing SB 418, § 2). These are not ordinary ballots: they are segregated from all other 

ballots and counted only a provisional basis, subject to the voter’s ability to cure through a 

cumbersome verification process likely to disenfranchise many voters who cast Affidavit Ballots. 

Id. ¶¶ 55-61. Worse still, Affidavit Ballots are specifically marked by election officials, allowing 

them to review how the voter cast their ballot after the fact. Id. ¶¶ 87-98. SB 418 goes into effect 

on January 1, 2023. Id. ¶ 71. 

SB 418 is unconstitutional, and for that reason Plaintiffs—two organizations and three 

individuals (“603 Forward Plaintiffs”)—filed suit shortly after the law was enacted. See 603 

Forward, et al. v. Scanlan, et al., Case No. 226-2022-CV-00233, Index No. 1 (N.H. Super. Ct. 

June 17, 2022) (lead case). They assert that SB 418 violates a host of guarantees under the New 

Hampshire Constitution, including the rights to free and fair elections, equal protection, due 

process, and privacy. Id. ¶¶ 114-140. They further allege SB 418 violates election administration 

rules mandated by the New Hampshire Constitution. Id. ¶ 141-149. The 603 Forward Plaintiffs 

were quickly joined by two other individual plaintiffs who also allege that SB 418 violates the 

right to privacy under the New Hampshire Constitution. See Espitia, et al. v. Scanlan, et al., Case 

No. 226-2022-CV-00236, Index No. 1 (N.H. Super. Ct. June 21, 2022). These two cases were 

consolidated, and Defendants have since moved to dismiss both. See Case No. 226-2022-CV-

00233, Index Nos. 8-10.  
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ARGUMENT 

I. NHRSC has failed to identify a “direct and apparent” interest in the litigation that 
will “suffer” or be “sacrificed” absent intervention. 

Superior Court Rule 15 permits a person “to become a party to any civil action” provided 

they are “shown to be interested” in the action. N.H. Super. Ct. R. 15. A potential intervenor “must 

have a right involved in the trial and his interest must be ‘direct and apparent.’” Snyder, 592 A.2d 

at 507. The party’s interest in the litigation must be substantial enough that it “would suffer if not 

indeed be sacrificed were the court to deny the privilege” of intervention. Id. (quoting R. 

Wiebusch, 4 New Hampshire Practice, Civil Practice and Procedure § 176, at 129-30 (1984)). “It 

is within the trial court’s discretion to grant intervenor status” and its decision “will not be 

overturned unless . . . the court abuse[s] its discretion.” Samyn-D’Elia Architects v. Satter 

Companies of New England, Inc., 624 A.2d 970, 972 (N.H. 1993) (affirming denial of 

intervention). 

NHRSC has failed to identify any “direct and apparent” interest to warrant its intervention, 

never mind an interest that would “suffer” or be “sacrificed” absent intervention. Its sparse 

discussion of its interest in this case relies almost entirely on the interest its supporters have in 

their “equal right to vote” in “free” elections under the state constitution, along with their 

candidates’ “equal right to be elected into office.” See Mot. to Intervene at 5-6 (citing N.H. Const. 

pt. 1, art. 11). But NHRSC nowhere explains how its supporters’ interest in free elections will be 

harmed, or even affected, if the 603 Forward Plaintiffs succeed in their effort to enjoin SB 418. 

Nor could it. As the 603 Forward Plaintiffs explained in their complaint, for decades New 

Hampshire “permitted individuals to register to vote on election day, even when they have been 

unable to present photo identification,” Compl. ¶ 51, and the state has nonetheless enjoyed high-

turnout, secure, and fraud-free elections over that time, see id. ¶¶ 1, 26-45. Accordingly, “although 
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[NHRSC] alleged an interest in the case . . . they failed to demonstrate that their rights were 

affected” by SB 418. Town of Woodstock v. Wishart, No. 2018-0690, 2019 WL 4165180, at *2 

(N.H. Aug. 12, 2019) (affirming denial of intervention).

Relatedly, the constitutional rights NHRSC points to are common to all New Hampshire 

citizens, and NHRSC never explains how it uniquely will be affected by SB 418, relative to the 

citizenry at large.1 See N.H. Const. pt. 1, art. 11 (noting “every inhabitant in the state” has the right 

to free elections and an “equal right to be elected into office”). NHRSC’s inability to identify an 

interest specific to it weighs strongly against intervention because “an undifferentiated, 

generalized interest in the outcome of an ongoing action is too porous a foundation on which to 

premise intervention.” Pub. Serv. Co. of New Hampshire v. Patch, 136 F.3d 197, 205 (1st Cir. 

1998).2 “After all, every [citizen] in New Hampshire . . . yearns” to uphold their constitutional 

right to vote and possesses a generalized interest in how the state’s elections are conducted. Id; cf. 

Lance v. Coffman, 549 U.S. 437, 442 (2007) (explaining that an “undifferentiated, generalized 

grievance about the conduct of government” does not provide standing to bring an election law 

claim). NHRSC’s generic interest in free and fair elections is not an interest “distinct” from one 

held by “the ordinary run of citizens.” Daggett v. Comm’n on Governmental Ethics & Election 

Pracs., 172 F.3d 104, 110 (1st Cir. 1999); see also Towne v. Gardner, No. 22-cv-342-SM, ECF 

1 Perhaps one reason NHRSC does not identify any direct impacts the law may have on them or 
their supporters stems from a misunderstanding of how SB 418 operates. NHRSC argues that SB 
418 “help[s] ensure that only New Hampshire residents vote in the state’s elections.” Mot. to 
Intervene, pp. 1-2. But SB 418 imposes affidavit ballots on voters who do not have proof of 
identity, which is a separate qualification from domicile. Moreover, it is already the law in New 
Hampshire that all eligible New Hampshire voters are New Hampshire residents. See Casey v. 
N.H. Sec’y of State, 173 N.H. 266, 276 (2020) (“a person who has a New Hampshire ‘domicile’ 
under RSA 654:1 is necessarily a New Hampshire resident under RSA 21:6.”). 
2 Although federal decisions such as Patch do not govern here, New Hampshire courts oftentimes 
look to federal decisions concerning rules of civil procedure as analytical aides. E.g., Cantwell v. 
J & R Properties Unlimited, Inc., 924 A.2d 355, 358 (N.H. 2007). 
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No. 4 at 7, (D.N.H. Sep. 7, 2022) (“Allegations by a voter that a voting procedure ‘hurt the 

“integrity” of the election process’ is ‘far too generalized to warrant standing’”) (quoting Hotze v. 

Hudspeth, 16 F.4th 1121, 1124 (5th Cir. 2021)). That is not enough—intervention requires an 

interest that is “direct and apparent” and that will suffer or be sacrificed absent intervention. See 

Snyder, 592 A.2d at 507. NHRSC’s mere invocation of its supporters’ general constitutional right 

to free elections does not suffice, particularly given NHRSC’s failure to explain how enjoining SB 

418 will imperil or even affect such a right.3

NHRSC only passingly alludes to other interests, but each is insufficient for the same 

reasons discussed above. It explains that NHRSC’s members are selected at caucuses by delegates 

who are elected in intra-party primaries governed by New Hampshire’s election laws (including 

SB 418), “making their membership directly dependent upon the fairness of those elections.” Mot. 

to Intervene at 5. But NHRSC again nowhere explains how the fairness of its intra-party contests 

will be affected if SB 418 is enjoined. NHRSC does not suggest, for example, that certain 

Republican candidates will receive an unfair advantage over others if SB 418 is enjoined, or that 

the accuracy of its caucus results will be called into doubt. Such arguments would be fanciful—

New Hampshire’s political parties have carried out successful primaries and caucuses for decades 

under long-existing law without issue. See generally Compl. ¶¶ 1-2, 26-45, 51-54. It is similarly 

not plausible that, if the 603 Forward Plaintiffs prevail, NHRSC will have to reeducate its member 

3 For similar reasons, it is irrelevant that the New Hampshire Constitution “explicitly mandates 
that only those who are ‘domicile[d]’ in the state are eligible to participate in . . . elections.” Mot. 
to Intervene at 6 (quoting N.H. Const. pt. 1, art. 11). NHRSC never explains the consequence of 
that idle observation and, regardless, it does not supply NHRSC with a “direct and apparent” 
interest here. Even if NHRSC believes SB 418 is necessary to enforce that constitutional 
provision—despite decades of experience to the contrary—a mere “asserted right to have the 
Government act in accordance with law” is not a sufficient basis to confer standing, Allen v. 
Wright, 468 U.S. 737, 754 (1984), nor to supply a meaningful interest in this case.  

RETRIE
VED FROM D

EMOCRACYDOCKET.C
OM



7 

about “the law applicable to voter registration and election day voting requirements necessitated 

by the court’s judgment.” Mot. to Intervene at 6. All the 603 Forward Plaintiffs seek is to enjoin 

SB 418 and to return New Hampshire’s election day voting rules to where they have been for 

decades. See Compl., Prayer for Relief. NHRSC will not suffer if it is required to advise its 

volunteers and candidates about longstanding rules with which it is well-familiar. Indeed, because 

SB 418 goes into effect on January 1, 2023, NHRSC is presumably advising its volunteers and 

candidates now on those exact same rules for the forthcoming November 2022 election; it will not 

be harmed by having to continue providing that same guidance in the event SB 418 is enjoined.  

Unable to point to any “direct and apparent” interest of its own in this case, NHRSC largely 

relies upon a lengthy string cite of federal cases purportedly showing that political parties “usually” 

may intervene in election law cases. See Mot. to Intervene at 4-5. But being a political party alone 

is not enough, and both state and federal courts routinely deny their intervention in election law 

cases when they have not sufficiently identified a direct and apparent interest in the litigation.4 The 

federal cases cited by NHRSC simply highlight that political parties are not exempt from the need 

to meet that requirement. For example, Issa v. Newsom concerned a Republican-led challenge to 

4 See, e.g., Szeliga v. Lamone, Case No. C-02-CV-21-001816, at *3-8 (Md. Cir. Ct. Feb. 16, 2022) 
(denying DCCC’s motion to intervene); Feehan v. Wis. Elections Comm’n, No. 20-CV-1771-PP, 
2020 WL 7182950, at *2 (E.D. Wis. Dec. 6, 2020) (denying Democratic National Committee’s 
motion to intervene); Yazzie v. Hobbs, No. CV-20-08222-PCT-GMS, 2020 WL 8181703, at *3, 
*4 (D. Ariz. Sept. 16, 2020) (denying Republican Party’s motion to intervene in voting rights 
case); Common Cause R.I. v. Gorbea, No. 1:20-cv-00318-MSM-L7DA, 2020 WL 4365608, at *3 
n.5 (D.R.I. July 30, 2020) (explaining a previous denial of a motion to intervene by the Republican 
National Committee and Rhode Island Republican Party); Democracy N.C. v. N.C. State Bd. of 
Elections, No. 1:20CV457, 2020 WL 6591397, at *1 (M.D.N.C. June 24, 2020) (denying 
Republican National Committee and North Carolina Republican Party’s motion to intervene in 
voting rights case); One Wis. Inst., Inc. v. Nichol, 310 F.R.D. 394, 399 (W.D. Wis. 2015) (denying 
intervention to Republican officials and voters); Am. Ass’n of People with Disabilities v. Herrera, 
257 F.R.D. 236, 259 (D.N.M. 2008) (denying intervention motions by Republican entities seeking 
to defend restrictive election law). 
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California’s vote-by-mail rules for the 2020 election during the COVID-19 pandemic. No. 2:20-

CV-01044-MCE-CKD, 2020 WL 3074351, at *1 (E.D. Cal. June 10, 2020). Several Democratic 

Party entities successfully intervened by asserting “the rights of their members to vote safely 

without risking their health” and explained how the rules affected their “overall electoral 

prospects.” Id. at *3. Similarly, in New Georgia Project v. Raffensperger, several Republican 

entities intervened by arguing that invalidating the law at issue “would impair their ability to elect 

their chosen candidates.” No. 1:21-CV-01229-JPB, 2021 WL 2450647, at *2 (N.D. Ga. June 4, 

2021). Nearly all of the cases cited to by NHRSC permitted intervention based upon such a 

competitive injury. See, e.g., Paher v. Cegavske, No. 3:20-CV-00243-MMD-WGC, 2020 WL 

2042365, at *2 (D. Nev. Apr. 28, 2020) (permitting intervention where plaintiffs’ success would 

“disrupt” intervenors’ effort to elect Democrats); Thomas v. Andino, 335 F.R.D. 364, 370 (D.S.C. 

2020) (similar). 

NHRSC, in contrast, does not identify any competitive harm traceable to SB 418’s 

enforcement or non-enforcement. Nor could it, given that Republican candidates in New 

Hampshire have been able to compete on fair terms and regularly achieve electoral success prior 

to SB 418. Indeed, Republicans currently control both chambers of the General Court along with 

the Governor’s office and Executive Council based on elections held before the enactment of SB 

418. There is simply no reason to believe New Hampshire’s elections will cease to be free and fair 

if, absent NHRSC’s intervention, SB 418 is enjoined and the state returns to its longstanding 

election day rules.  Instead, NHRSC points only to the general constitutional right to free and fair 

elections held by all New Hampshire voters and candidates. See Mot. to Intervene at 5-6. Courts 

reject generalized demands that “election laws [be] applied . . . fairly” as a basis for intervention. 

N.C. Green Party v. N.C. State Bd. of Elections, No. 5:22-CV-276-D, 2022 WL 3142606, at *9–
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10 (E.D.N.C. Aug. 5, 2022) (permitting intervention based upon “competitive standing” and 

party’s interest in “a competitive playing field,” but rejecting interest in “fair” election laws). 

NHRSC’s reliance on the Superior Court’s order in American Federation of Teachers v. Gardner,

Case No. 218-2020-CV-00570, Index No. 25 (N.H. Super. Ct. Sept. 4, 2020) (“AFT Order”) 

(attached as Exhibit A), is therefore misplaced. The Court there relied on the Republican 

intervenors’ purported interest in “advancing their overall electoral prospects,” id. at 5, and 

concluded that enjoining the law at issue “would work a direct harm on the intervenors,” 

generating “significant and legitimate interests that g[a]ve the intervenors standing to seek 

intervention in this case,” id. at 6 (emphasis added). NHRSC points to no similar “direct 

[competitive] harm” here.5

And, unlike several federal cases cited by NHRSC, this is not a “mirror-image” case where 

a partisan entity’s case for intervention is strengthened by the existing participation of its “direct 

counterpart[]” on the other side of the aisle. Democratic Nat’l Comm. v. Bostelmann, No. 20-CV-

249-WMC, 2020 WL 1505640, at *5 (W.D. Wis. Mar. 28, 2020) (permitting RNC to intervene in 

part because DNC was named plaintiff). The 603 Forward Plaintiffs (and Espitia plaintiffs) are 

non-partisan organizations and individual taxpayers. See generally 603 Forward Compl. ¶¶ 9-20. 

Permitting NHRSC’s intervention here would unnecessarily insert “partisan politics into an 

otherwise nonpartisan legal dispute.” Miracle v. Hobbs, 333 F.R.D. 151, 156 (D. Ariz. 2019) 

5 NHRSC’s citation to N.H. Democratic Party v. Gardner, et al., Case No. 226-2017-CV-00432, 
(N.H. Super. Ct. Sept. 11, 2017) (attached as Exhibit B), is therefore irrelevant. The 603 Forward 
Plaintiffs do not dispute that political parties have standing to assert the rights of their members. 
But a political party’s members must first be injured to provide the organization such standing. Id.
at 7 (explaining NHDP made “allegations and arguments” similar to those in a case where its 
“members . . . will be prevented from voting by the new law” (citing Crawford v. Marion Cnty. 
Election Bd., 472 F.3d 949, 951 (7th Cir. 2007)). NHRSC does not even allege that is has formal 
members, never mind that those members will suffer the equivalent of an Article III injury-in-fact 
absent intervention.  
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(denying intervention to several Republican legislators in election law case). NHRSC’s page-long 

citation to unrelated and fact-specific federal decisions does not remedy its failure to identity a 

“direct and apparent” interest that will “suffer” absent intervention.   

II. NHRSC is adequately represented by Defendants Scanlan and Formella.  

Even if NHRSC had provided a plausible direct and apparent interest in this litigation, any 

such interest is already adequately protected by the named defendants—Secretary of State Scanlan 

and Attorney General Formella, who are sued in their official capacities and represented by the 

New Hampshire Attorney General’s office. Defendants clearly intend to vigorously defend the 

law, having already moved to dismiss the two consolidated complaints in full. See Case No. 226-

2022-CV-00233, Index No. 10, Mot. to Dismiss. NHRSC fails to identify any unique evidence or 

legal perspective that it will add to this capable defense of SB 418.6 “[B]ecause the Attorney 

General is prepared to defend [SB 418] in its entirety . . . adequate representation is presumed” for 

two separate reasons. Daggett, 172 F.3d at 111. First, “adequate representation is presumed 

[because] the goals of the applicants are the same as those of the . . . defendant[s].” Id. (citing 

Kneeland v. NCAA, 806 F.2d 1285, 1288 (5th Cir. 1987); Moosehead Sanitary Dist. v. S. G. 

Phillips Corp., 610 F.2d 49, 54 (1st Cir. 1979)); see also In re Stapleford, 156 N.H. 260, 264 

(2007) (children have no due process right to intervene in their parents’ divorce because their 

“interests are well protected by the existing process.”). Second, it is further presumed that by 

6 NHRSC’s dependence on American Federation of Teachers is again misplaced. The Court there 
permitted intervention after first concluding the intervenors risked “direct harm” absent 
intervention, and subsequently explained that “despite sharing a common purpose with the 
defendants,” the intervenor would “enhance representation of an interest already asserted.” AFT 
Order at 7 (quoting Ohio Democratic Party v. Blackwell, No. 2:04-cv-1055, 2005 WL 8162665, 
at *2 (S.D. Ohio Aug. 26, 2005)). In view of that, the Court concluded “the intervenors have a 
sufficiently direct and apparent interest in the outcome of this case to allow them to intervene.” Id.
But, on top of failing to identify a direct and apparent interest in this case, NHRSC has failed to 
explain how its participation will “enhance” the state’s defense of the law. 
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“defending the validity of the statute,” the government is “representing adequately the interests of 

all citizens who support the statute.” Id. (citing Patch, 136 F.3d at 207). These unrebutted 

presumptions weigh strongly against permitting NHRSC’s intervention here.  

NHRSC insists it will represent the “distinct interests of Republicans in New Hampshire, 

many of whom will vote in future elections and be subject to the state’s election laws and 

procedures, like SB 418.” Mot. to Intervene at 6. But it never identifies what those “distinct” 

interests are beyond generally upholding SB 418—precisely what the named government 

Defendants seek to achieve. And NHRSC’s claim is further belied by the fact that those few vague 

interests it puts forward are those held by “every inhabitant of the state.” N.H. Const. pt. 1, art. 11; 

see also Mot. to Intervene at 5-6. Such rights, common to “all citizens,” are precisely those the 

Attorney General’s office is presumed to adequately represent. Daggett, 172 F.3d at 111; see also 

T-Mobile Ne. LLC v. Town of Barnstable, 969 F.3d 33, 39 (1st Cir. 2020) (collecting cases).7

Judge Barbadoro denied intervention to the Republican National Committee under similar 

circumstances in a federal case concerning the Libertarian Party’s ballot access for the 2016 

election. See generally Libertarian Party of New Hampshire v. Gardner, 126 F. Supp. 3d 194, 199 

(D.N.H. 2015) (denying RNC’s request to intervene as defendants), aff’d, 843 F.3d 20 (1st Cir. 

2016). As he explained in his oral ruling, “the A.G.’s Office is representing the state’s interest . . . 

[a]nd that interest is identical to [the RNC’s] interest.” Libertarian Party of New Hampshire v. 

Gardner, Case No. 14-cv-322-PB, ECF No. 61 at 4:7-10 (D.N.H. April 20, 2015). (“Libertarian 

Party of New Hampshire Tr.”) (attached as Exhibit C). Accordingly, as here, “the Attorney 

General’s office [wa]s quite well positioned to defend the constitutionality of the statute and is 

7 To be sure, political parties sometimes may have sufficiently distinct interests from governmental 
co-defendant to warrant intervention, e.g., N.C. Green Party, 2022 WL 3142606, at *10, but 
NHRSC fails to identify any such distinct interest here.  
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able to protect the interests the Republican Party has advocated here.” Id. at 25:17-26:5 (further 

noting the Attorney General’s office was “defending the constitutionality of the statute” and “is 

quite skilled in matters of constitutional law”). The judge in that case noted the situation might be 

different if the RNC “wanted to make the argument” that it was “afraid [it] will lose votes to the 

Libertarian Party” if it was granted ballot access because that argument would be “particular to 

[the Republican] party and not a general interest that the public shares.” Id. at 4:11-20. But the 

RNC disclaimed that argument and NHRSC has failed to meaningfully assert any such competitive 

injury here.8

For that same reason, NHRSC’s reliance on the Supreme Court’s recent decision in Berger 

v. North Carolina State Conference of the NAACP is misplaced. In that case, the NAACP 

challenged a voting law passed by the North Carolina state legislature over the Governor’s veto. 

See 142 S. Ct. 2191, 2197-98 (2022). The leader of each house of the North Carolina legislature 

sought to intervene to defend the law alongside the state Attorney General’s office. The en banc 

Fourth Circuit denied their request despite a state law that “empowered the leaders of its two 

legislative houses to participate in litigation on the State’s behalf under certain circumstances.” Id. 

at 2197 (citing N. C. Gen. Stat. Ann. § 1–72.2). The Supreme Court reversed, explaining courts 

could not “presume a full overlap of interests when state law more nearly presumes the opposite” 

by expressly allow state legislators to intervene. Id. at 2204. But the Court did not disturb the 

“presumption of adequate representation where a member of the public seeks to intervene to defend 

8 As in New Hampshire Libertarian Party, the NHRSC cannot bring itself to admit that it is 
concerned that enjoining SB 418—which will disproportionately burden young voters, student 
voters, mobile voters, low-income voters, disabled voters, and homeless voters, see Compl. ¶ 
118—harms its electoral prospects. But as in New Hampshire Libertarian Party, the failure to raise 
that partisan argument means that NHRSC’s interests are no different than those of the named 
Defendants. See New Hampshire Libertarian Party Tr. at 3:4-6:23 (citing Daggett). 
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a law alongside the government.” Id. (emphasis added). “[B]y contrast, the legislative leaders [in 

Berger were] among those North Carolina ha[d] expressly authorized to participate in litigation to 

protect the State’s interests in its duly enacted laws.” Id. (emphasis in original). The New 

Hampshire legislature has not bestowed any special statutory right of intervention on NHRSC. 

Rather, it stands in the shoes of all other “member[s] of the public,” and asserts interests, in turn, 

that are held in equal measure by all New Hampshire citizens. Because the named defendants are 

presumed to adequately represent the interests of all citizens who support upholding SB 418—

including NHRSC and its supporters—the Court should deny intervention.  

III. Granting intervention will substantially complicate and likely delay adjudication of 
this matter. 

NHRSC’s motion should fail for the reasons above—it has not identified a direct and 

apparent interest at stake in this litigation and its generalized interest in upholding SB 418 is 

already adequately represented by the named Defendants. But to the extent the Court considers 

NHRSC’s request to intervene a close call, it should exercise its discretion to deny intervention to 

avoid any delay and prejudice from judicial recusal that NHRSC’s intervention presents. NHRSC 

has identified nothing substantial that it would add to the litigation, yet involvement of an 

additional party, who will engage in discovery and briefing and argument, necessarily will 

complicate the matter and lead to delays. This is all the more so here, where NHRSC seeks to 

intervene represented by counsel whose appearance in League of Women Voters of New 

Hampshire, et al. v. Gardner, et al., Case No. 226-2017-CV-00433 (N.H. Super. Ct. Oct. 22, 

2018), caused the Presiding Judge in that matter, who is also the Presiding Judge here, to recuse 

due to their close relationship. See generally id., Index No. 95, Order on Disqualification (“Order”) 

(attached as Exhibit D).  

There, the court considered a motion to disqualify counsel, recognizing that the New 
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Hampshire Supreme Court has held that, even in criminal matters, “[w]hen circumstances exist 

involving the selection of counsel with the sole or primary purpose of causing the recusal of the 

judge . . . the right to counsel of choice can be overridden.” State v. Gonzalez, 173 A.3d 583, 588 

(N.H. 2017) (quoting In re BellSouth Corp., 334 F.3d 941, 956 (11th Cir. 2003)); see also Order 

at 10 (noting the Court “agree[d] with the plaintiffs that the right to select counsel in a civil case 

is not a constitutional right”) (citing Town of Bartlett v. Furlong, 168 N.H. 171, 177 (2015)). The 

Court nonetheless chose not to disqualify counsel because “the plaintiffs concede[d] that Attorney 

Gould’s appearance is not a dilatory tactic or filed to cause the recusal of the Court.” Id. at 8. As a 

result, the Presiding Judge recused, significantly delaying the adjudication of the case. Id. at 12 

(demonstrating briefing and consideration of motion to strike and recusal delaying proceedings 

more than five weeks). 

In League of Women Voters, however, the party that counsel represented was an original 

and necessary party to the case. The same is not true here. NHRSC’s intervention as presently 

represented will cause entirely unnecessary delay. And while no one disputes that Mr. Gould is 

well-qualified to handle this matter, permitting NHRSC to intervene and trigger recusal creates at 

least the appearance of gamesmanship. See, e.g., McCuin v. Tex. Power & Light Co., 714 F.2d 

1255, 1264 (5th Cir. 1983) (observing a “litigant could in effect veto the allotment” of a case to a 

specific judge “and obtain a new judge by the simple expedient” of finding counsel who creates a 

conflict with the Court); UCP Int’l Co. Ltd. v. Balsam Brands Inc., 261 F. Supp. 3d 1056, 1063 

(N.D. Cal. 2017) (finding appearance of manipulation “outweigh[ed] any interest” litigant had in 

retaining specific firm “no matter how capable the firm”). This provides further reason to deny the 

motion to intervene in order to avoid undue delays and allow the prompt litigation of this case.  
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CONCLUSION 

For the reasons above, the Court should deny NHRSC’s motion to intervene.  
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