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Defendants Timothy K. Moore, in his official capacity as Speaker of the North Carolina
House of Representatives, and Philip E. Berger, in his official capacity as President Pro Tempore
of the North Carolina Senate (collectively “Legislative Defendants™), respectfully move for a stay
of the Court’s order rendered March 28, 2022 pending resolution of their appeal, filed today. State
Board Defendants take no position on and Plaintiffs oppose this motion.

INTRODUCTION

The Court’s order is irreconcilable with the North Carolina Constitution. Under Article VI,
§ 2, anyone convicted of a felony may not vote “unless that person shall be first restored to the
rights of citizenship in the manner prescribed by law.” N.C, CONST. art, VI, § 2, pt. 3. The Court
has held unconstitutional the “manner prescribed by law,” fouad in N.C.G.S. § 13-1, meaning that
felons serving sentences outside of prison now have no means of regaining their voting rights—
and thus remain disenfranchised under Article VI,'§ 2. Yet, the Court has ordered Defendants to
allow such persons to register and vote. And the Court has done so on the eve of an election.

The Court’s new injunction must be stayed. Although the Court’s original preliminary
injunction was also erroneous, fules issued pursuant to that injunction have been in place for over
a year. To avoid disruption, Legislative Defendants ask only that the Court stay its permanent
injunction to the extent it departs from the status quo under the original preliminary injﬁnction and
as reflected by the order of the North Carolina Supreme Court of September 10, 2021.

Due to the extraordinary circumstances created by the proximity of primary elections
(indeed, absentee voting has already opened), it would be impracticable for Legislative Defendants
to wait beyond April 1, 2022, before seeking a stay in the Court of Appeals. Therefore, if this
Couri has noti acted on this Motion, Legislative Defendants intenid fo seek relief in the Court of

Appeals on the afternoon of April 1.



RELEVANT BACKGROUND

The North Carolina Constitution provides that “[n]o person adjudged guilty of a felony . . .
shall be permitted to vote unless that person shall be first restored to the rights of citizenship in the
manner prescribed by law.” N,C. CONST. art. VI, § 2, pt. 3. That manner is prescribed by N.C.G.S.
§ 13-1, which provides in pertinent part that “[aJny person convicted of a crime, whereby the rights
of citizenship are forfeited, shall have such rights automatically restored upon . . . [t]he
unconditional discharge of . . . a probationer[] or of a parolee by the agency of the State having
jurisdiction of that person.”

On September 4, 2020, the Court granted summary judgment for Plaintiffs on their claims
that § 13-1 creates a wealth-based classification in violationof the Equal Protection Clause, N.C.
ConsT. art. I, § 19, and imposes a property qualification on voting in violation of N.C. CONST. art.
1, § 11, The same day, the Court issued a preliminary injunction that required the Defendants to
allow to register to vote any person convicied of a felony whose “only remaining barrier to an
‘unconditional discharge,” other than regular conditions of probation . . . is the payment of a
monetary amount” or who “has been discharged from probation, but owed a monetary amount
upon the termination of their probation or if any monetary amount owed upon discharge from
probations was reduced to a civil lien.” Order on Inj. Relief at 10-11, No. 19 CVS 15941 (Wake
Cnty. Super. Ct. Sept. 4, 2020), Ex. A.

For nearly a vear, the State Board Defendants implemented this injunction pursuant to its
plain terms, instructing voters that they were eligible to vote if they were serving extended terms
of probation and knew no reason why their terms had been extended other than for non-compliance
with their monetary obligations. During trial in August 2021, however, the Court made ain oral

ruling that all parties had misinterpreted the preliminary injunction, which the Court had



“intended” to cover any “individuals who are subject to post-release supetvision, pa\role, or
probation solely by virtue of continuing to owe monetary obligations.” Order on Am. Prelim. Inj.
at 7, No. 19 CVS 15941 (Wake Cnty. Super. Ct. Aug. 27, 2021) (“Expanded PI Order”), Ex. B.
The expanded preliminary injunction, which was reduced to writing on August 27, 2021, stated “it
is necessary for equity and administrability of the intent of the September 4, 2020 preliminary
injunction to amend that injunction to include a broader class of individuals,” expanding the scope
to restore voting rights to tens of thousands of convicted felons who remained on probation or
post-release supervision for reasons other than monetary obligations. Expanded PI Order, Ex. B at
10.

The Court denied the.Legislative Defendants’ motion for a ﬁay pending appeal of the
expanded preliminary injunction, see Order, No. 19 CVS 15941 (Wake Cnty. Super. Ct. Aug, 27,
2021), Ex. C, but the Court of Appeals granted 2 writ of supersedeas, staying the order, see Order,
No. P21-340 (N.C. Ct. App. Sept. 3, 2021), Ex. D. The Supreme Court agreed and ordered that the
status quo under the original injunction be maintained, with the caveat that any felons who
registered to vote during the brief period when the expanded injunction was in effect should remain
registered voters. Order, No. 331P21-1 (N.C. Sup. Ct. Sept. 10, 2021), Ex. E. Until the Court’s
recent judgment, therefore, the status quo—which was in place for last fall’s municipal elections—
was that a felon who had not registered to vote while the expanded preliminary injunction was in
effect and was still under some form of supervision could register only if “serving an extended
term of probation, post-release supervision, or parole” with “outstanding fines, fees, or restitution”
and if the felon did “not know of another reason that [his] probation, post-release supervision, or
parole was extended.” See Who Can Register, N.C. STATE BD. OF ELECTIONS (as last visited Mar.

30, 2022), https://bit.ly/3IQAITY, Ex. F.



On March 28, 2022, the very same day that absentee ballots were made available for the
statewide primary, the Court entered judgment in favor of Plaintiffs, concluding that § 13-1
violates the Equal Protection Clause, Article I, § 19, and the Free Elections Clause, Article I, § 10,
of the North Carolina Constitution on the ground that it disenfranchises felons, particularly Aﬁica.n
American felons. Final Judgment and Order at 62, No. 19 CVS 15941 (Wake Cnty. Super. Ct,
March 28, 2022) (“Final Order™), Ex. G.

Early voting for North Carolina’s statewide primaries begins on April 28. Calendar of
Events, N.C. STATE BD. OF ELECTIONS, https://bit.ly/35115y4 (last visited March 30, 2022). The
Court’s new injunction threatens to upset the status quo with precicus little time for the State Board
Defendants to implement the court’s new injunction, which will expand the franchise to 55,000
felons who are otherwise not eligible to vote because they are on some form of supervision. See
Ex. F. The timing of the Court’s opinion leaves the State Board with slightly more than the
approximate amount of time the Board had previously indicated it would need to implement the
expanded preliminary injunction even for off-year municipal elections. See Not. and Mot. for
Clarification at 6 (Aug, 21, 2021), Ex. H (noting that the State Board needed clarity on the rules
by August 23 in order to implement them in time for early voting on September 16). The Court
should stay its order to allow for orderly review in the court of appeals while not upending the
imminent state-wide election in which voting has already started.

ARGUMENT

The trial court has the power, in the face of an appeal of an order granting injunctive relief,
to “suspend, modify, restore, or grant an injunction during the pendency of the appeal.” N.C. R.
Civ. B. 62(c). Such an order is appropriate if (1) the appealing paity can show a likelihood of

success on the merits and (2) irreparable harm or damage to the party’s rights is likely to happen



in the absence of a stay. See N. Jredell Neighbors for Rural Life v. Iredell Cnty., 674 S.E. 2d 436,
443 (N.C. Ct. App. 2009). “[I]n weighing whether to grant”™ a stay pending appeal, “the trial court
should focus on the potential prejudice to the appellant,” Vizant Techs., LLC v. YRC Worldwide
Inc., 15 CVS 20654, 2019 WL 995792, at *4 (N.C. Super. Ct. Mar. 1, 2019),

I. Defendants are Likely to Succeed on the Merits of Their Appeal.!

The law that Plaintiffs challenged, and that the Court has now permanently enjoined, does
not disenfranchise individuals convicted of felonies in North Carolina. The North Carolina
Constitution does, Article 6, Section 2 of the North Carolina Constitution says in part:

No person adjudged guilty of a felony against this State or the United States, or

adjudged guilty of a felony in another state that also would be a felony if it had been

committed in this State, shall be permitted to vote uniess that person shall be first
restored to the rights of citizenship in the manner prescribed by law.

Section 13-1, which Plaintiffs challenge here, is that *‘manner prescribed by law.” This leads to
two fatal problems for Plaintiffs’ case.

First, because Plaintiffs have allcged injuries stemming from the disenfranchisement of
felons who are serving a sentence outside of prison, but have not challenged the validity of the
constitutional provision that disenfranchises them, there is no connection between their injuries
and the relief they requested (and that the Court has now granted). Lacking a “direct injury”
attributable to the functioning of the statue, State ex rel, Summrell v. Carolina-Virginia Racing

Ass’'n, 239 N.C. 591, 594 (1954); see also Comm. to Elect Dan Forest v. Emp’s Pol. Action Comm.,

! The Legislative Defendants have filed a notice of appeal that encompasses both the
Court’s summary judgment decision and its final judgment. However, for purposes of this stay,
the Legislative Defendants seek to preserve the status quo following the Supreme Court’s
September 10, 2021 order, which includes the State Board of Llections allowing felons on
probation to vote if their only reason for being on probation is outstanding fines, fees, or restitution,
So, while Legislative Defendants will appeal the summary judgment ruling that resulted in that
practice, they will focus on their likelihood of success on the merits in appealing from the final

judgment in this motion.



376 N.C. 558, 608 (2021), Plaintiffs lack standing to challenge it, see Marriott v. Chatham Caty.,
187 N.C. App. 491, 494, 654 8.E.2d 13, 16 (2007) (standing requires “that the {alleged] injury will
be redressed by a favorable decision™).

Second, the Court has enjoined Defendants “from preventing any person convicted of a
felony from registering to vote or voting due to probation, parole, or post-release supervision.”
Final Order at 64. While Defendants oversee voter registration, they do not enforce the criminal
prohibition on felons voting “without having been restored to the right of citizenship in due course
and by the method provided by law.” N.C.G.S. § 163-275(5). That law was not analyzed in the
Court’s opinion, and the officials who are responsible for prosecuting violations of that statute are
not Defendants to this action, so the Court lacked power to enjoin their enforcement of it, which it
did not purport to do. So the result of the Court’s orderis that all felons serving sentences outside
of prison remain disenfranchised under the Notth Carolina Constitution, since the Court has
enjoined the “manner prescribed by law” for felon re-enfranchisement. N.C, CONST. art. VI, § 2,
pt. 3. Thus, the effect of the order can only be to induce violations of § 163-275(5) and to subject
violators to prosecution.

Of course, what the Court attempted to do in issuing the injunction was to rewrite Section
13-1 to restore the rights of citizenship automatically upon “release from prison” instead of upon
“unconditional discharge.” But in doing so, it has exceeded its authority. See, e.g., State v. Cobb,
262 N.C. 262, 266, 136 S.E.2d 674, 677 (1964) (“When a court, in effect, constitutes itself a
superlegislative body, and attempts to rewrite the law according to its predilections and notions of
enlightened legislation, it destroys the separation of powers and thereby upsets the delicate system
of checks and balances which has heretofore formed the keystone of our constitutional

government.”); C Invs. 2, LLC v. Auger, 860 S.E.2d 295, 302 (N.C. Ct. App. 2021) (“The role of



the courts is to interpret statutes as they are written. We do not rewrite statutes to ensure they
achieve what we, or the parties in a lawsuit, imagine are the legislature’s policy goals.”); Davis v.
Craven Cnty. ABC Bd., 259 N.C. App. 45, 48, 814 S.E.2d 602, 605 (2018) (“This court is an error-
correcting body, not a policy-making or law-making one.” (quotation marks omitted)).

Even if we ignore the issues regarding Plaintiffs’ standing to challenge § 13-1 and the
serious separation of powers concerns raised by the scope of the Court’s injunction, Defendants
are still likely to succeed on the merits of their appeal. The Court erred in applying strict scrutiny
to § 13-1 when analyzing Plaintiffs’ Equal Protection challenge. Strict scrutiny is only appropriate
where a government clasgification “impermissibly interferes withthe exercise of a fundamental
right” or “operates to the peculiar disadvantage of a suspect ¢lass.” Liebes v. Guilford Cnty. Dep't
of Pub. Health,213 N.C. App. 426, 428, 713 S.E.2d 546, 549 (2011) (citation omitted). Otherwise,
rational-basis review applies. 1d.

Here, rational-basis review should have applied becaunse § 13-1 does not interfere with any
fundamental right and does not disadvantage any suspect class. As to the first point, the Court held
that § 13-1 interferes with “[a} fundamental right to vote,” Final Order at 57, but felons do not
have such a right. Under the North Carolina Constitution, felons are barred from voting “unless
that person shall be first restored to the rights of citizenship in the manner prescribed by law.” N.C,
CoNsT. art, VI, § 2, pt. 3. Under that provision, felons for whom the General Assembly provides
no path to re-enfranchisement are disenfranchised for life. And when the General Assembly does
provide a path to re-enfranchisement, the right to vote is restored only when the conditions for
restoration have been met. Similarly, the United States Constitution follows its own Equal
Protection Clause immediately with “an affiimative sanction” of “the exclusion of felons from the

vote,” Richardson v. Ramirez, 418 U.S, 24, 54 (1974); see also U.S. CONST. amend. 14, § 2. Asa



result, federal courts of appeals have uniformly concluded felons do not have a fundamental right
to vote. See, e.g., Harvey v. Brewer, 605 F.3d 1067, 1079 (9th Cir. 2010) (O*Connor, J.).

In holding otherwise, the Court did not confront these authorities, but merely asserted that
felons who are not currently in prison are “similarly situated” to “North Carolina residents who
have not been convicted of a felony” because they “feel an interest in [the State’s] welfare.” Final
Order at 57 (quoting Roberts v. Cannon, 20 N.C. 398, 4 Dev. & Bat. (Orig. Ed.) 256, 260-61
(1839)). That felons and non-felons alike may have an interest in how they are governed does not
make them similarly situated for these purposes when both the North Carolina and United States
constitutions expressly treat them differently. See State v. Grady, 372 N.C. 509, 567, 831 S.E.2d
542, 582 (2019) (“|Flelons do not enjoy the same measure of constitutional protections . . . as do
citizens who have not been convicted of a felony.”).

Strict scrutiny is also inappropriate because § 13~1 does not operate to disadvantage a
suspect class of people. On its face, § 13-1 makes no distinction between felons based on race, sex,
or any other suspect or quasi-suspect class. The only distinction it draws is between felons who
have completed their sentences and felons who have not—and that “reasonable distinction” does
not offend equal protection. See State v. Stafford, 274 N.C. 519, 535, 164 S.E.2d 371, 382-83
(1968).

The Court erred when it found that § 13-1 impacts black and white North Carolinians

differently*—as explained, it functions exactly the same way for everyone. And Plaintiffs did not

2 Although the Court credits the testimony of Plaintiffs’ experts purporting to show that
black North Carolinians are disproportionately disenfranchised as felons, as cxplaincd above, that
disenfranchisement is not traceable to § 13-1 but rather to the North Carolina Constitution.
Furthermore, the method the Court uses to demonstrate a racial disparity in disenfranchisement
has been specifically rejected by the United States Supreme Court. See Brnovich v. Democratic
Nat’l Comm., 141 S. Ct. 2321, 2345 (2021),



even attempt to show that as a practical matter Section 13-1 re-enfranchises felons of different
races at a different rate, which would be a necessary component of any finding of race
discrimination, See Irby v, Virginia State Bd. of Elections, 889 F.2d 1352, 1355 (4th Cir. 1989).

The Court erred again when it concluded that § 13-1, which was championed by the
NAACP and the only three black members of the General Assembly in 1973, was motivated by
racially discriminatory intent. Final Order at 56. The Court failed to presume that the legislature
operated in good faith. See Abbott v. Perez, 138 S. Ct. 2305, 2324 (2018). In fact, in crediting
circumstantial evidence of the popularity of the “Law and Order” movement, the Court appeared
to presume exactly the opposite. See, e.g., Final Order at 22. And thé Court misread legislative
history, which in fact demonstrates that the 1971 and 1973 ¢hanges to the law accomplished the
primary goals of the reforming legislators by “substantizlly relax{ing] the requirements necessary
for a convicted felon to have his citizenship restcréd.” State v. Currie, 284 N.C. 562, 565, 202
S.E.2d 153, 155 (1974). It was not, as the Court incorrectly concluded, “the goal of these African
American legislators and the NC NAACP . . . to eliminate section 13-1°s denial of the franchise to
persons released from incarceration,” Final Order at 19, but to make the process automatic upon
completion of a felon’s sentence, PX175 at 78:10-14, Ex. 1.3

The Court also erred in finding that § 13-1 triggers strict scrutiny because it violates the
Free Elections Clause. See N.C. CONST., art. I, § 10. Again, § 13-1 does not dei)rive anyone of the
right to vote—-a felony conviction and the North Carolina Constitution do that. And “a constitution

cannot be in violation of itself.” Stephenson v. Bartlett, 355 N.C. 354, 378, 562 S.E.2d 377, 394

3 The Court also cired in classifying its analysis of the intentions of the 1971 and 1973
sponsors of bills in revising § 13-1, as reflected by the text of the proposed bills, as findings of
fact. Because these “findings” go directly to the Court’s conclusions about how § 13-1 ought to be
interpreted and applied, they are more propetly classified as conclusions of law. See In re David
A. Simpson, P.C., 211 N.C. App. 483, 487-88, 711 S.E.2d 165, 169 (2011).
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(2002). It cannot be, as the Court held, that North Carolina’s elections are not free within the
meaning of its constitution merely because some people are constitutionally precluded from
participating in them. See Final Order at 59. What is more, § 13-1 does not deprive anyone of the
ability to vote but rather extends the ability to vote to felons who otherwise would be
disenfranchised. Therefore, “the principle that calls for the closest serutiny of distinctions in laws
denying fundamental rights . . . is inapplicable,” because the distinction being challenged is only
“g limitation on a reform measure aimed at eliminating an existing barrier to the exercise of the
franchise.” Katzenbach v. Morgan, 384 U.S. 641, 657 (1966).

Without any reason to apply strict scrutiny, the Court shouid have applied rational-basis
review, which § 13-1 would easily survive. Rational-basis review merely requires that a statute
“bear some rational relationship to a conceivable legitimete government interest,” Rhayne v. K-Mart
Corp., 358 N.C. 160, 180, 594 S.E.2d 1, 15 (20C4) (emphasis in original). Section 13-1 fulfills a
valid government interest in offering felonsa method by which to regain their rights, and in fact
significantly streamlines the process trom previous versions of the law. See Currie, 284 N.C. at
565, 202 S.E.2d at 155. In doing so, it reasonably draws a line between the rights of felons who
have paid their debt to society and those who have not. These are sensible policy choices that the
General Assembly was well within its authority to make, see Jones v. Gov. of Fla., 975 F.3d 1016,
102930 (11th Cir. 2020) (en banc), and which are solely within the province of the General
Assembly, not the courts, to change, Davis, 259 N.C. App. at 48, 814 S.E.2d at 605.

II.  Defendants Face Irreparable Harm in the Absence of a Stay of the Final Judgment.

“Any time a State is enjoined by a court from effectuating statutes enacted by
representatives of its people, it suffers a form of irreparable injury.” Maryland v. King, 567 U.S.
1301, 1303 (2012) (Roberts, C.J., in chambers) (cleaned up). The injury is exacerbated when an

election law is enjoined on the eve of an election. “A State indisputably has a compelling interest

10



in preserving the integrity of its election process,” Purcell v. Gonzalez, 549 U.S. 1, 4 (2006) (per
curiam) (quotation marks omitted), and “once the election occurs, there can be no do-over and no
redress,” Holmes v. Moore, 270 N.C. App. 7, 35, 840 S.E.2d 244, 266 (2020) (quotation marks
omitted). That is not the only reason courts should avoid changing election rules on the eve of
elections: “Court orders affecting elections, especially conflicting orders, can themselves result in
voter confusion and consequent incentive to remain away from the polls, As an election draws
closer, that risk will increase.” Purcell, 549 U.S. at 4-5; accord, e.g., Republican Nat’l Comm. v.
Democratic Nat'l Comm., 140 S. Ct. 1205, 1207 (2020) (per curiam).

For the second time in seven months, the Court has violated these principles. For over a
year—including a presidential election—the State Board of Eiections has published clear rules for
felon re-enfranchisement pursuant to a preliminary iniunction based on certain claims in this case.
In August of last year, from the bench at trial aver the other claims, the Court ordered the State
Board to suddenly adopt different rules and, when the State Board pointed to serious problems
with the new rules, the Court sought to enjoin § 13-1°s application to any felons on probation or
post-release supervision over a conference call. In the process, the State Board told the Court on
August 22, 2021—25 days before one-stop early voting began for municipal elections—that if it
were to effectuate the Court’s order it would need to begin implementing changes “immediately.”
Req. for Clarification at 8 (Aug. 22, 2021), Ex. J. The Court of Appeals was required to step in to
prevent the chaos that the expanded preliminary injunction threatened to create, granting
supersedeas and staying the expanded preliminary injunction, and the Supreme Court affirmed.

And now, the Court has issued a new injunction, superseding the same preliminary
injunction, on a strikingly similar timeline. Early voting was 31 days away for Norih Carolina’s

statewide primary when the Court issued its order two days ago, and confusion is certain to result
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if the Court does not stay execution of its injunction and return to the status quo ante. Time is of
the essence—if the State Board begins to implement the order, and a stay comes too late, the State
Board must begin to reverse itself (again), and confusion will necessarily result., Of course, this
latter sort of confusion would not be the basis for the court of appeals to deny a stay, for such a
rule would create incentives for trial courts to issue injunctions on the eve of an election in an
effort to prevent the court of appeals from acting to correct an erroneous order,

Leaving aside voter confusion and the difficulty of administering a significant change on
the eve of an election, if the Court’s order is not stayed other harms are sure to result. All eligible
voters stand to have their vote diluted by felons who are still ineligible to vote under the North
Carolina Constitution. Indeed, the Court found that its own injunction could swing the results of
dozens of elections where the margin of victory was considerably less than the 56,000-plus people
who it has suddenly enjoined Defendants to include on the voter rolls. Final Order at 38-39.

GNCLUSION

Accordingly, this Court should stay implementation of its Final Order pending appeal and,
in view of the nearness of the primary elections, restoring the Court’s original preliminary
injunction. See N.C. R. C1v. P. 62(c).

Dated: March 30, 2022 Respectfully Submitted,
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EXHIBIT A



NORTEH CAROLINA 9y SEP -4 PH : 29 IN THE GENERAL COURT OF JUSTCE

_ SUPERIOR COURT DIVISION
COUNTY OF WAKEiszj AV (Y, r’C AL FILE NO. 18 CVS 15941
COMMUNITY SUCCESS INITIATIVE, .
el al.,

Plaintiffs,
v, ORDER ON INJUNCTIVE RELIEF

TIMOTHY K. MOORE, in his official
capacity as Speaker of the North Carolina
House of Representatives, ef al.,

Defendants..

This matter comes before the undersigned three-indge panel upon Plaintiff's motion:
for summary judgment or, in the alternative, a prelivainary injunction.

In this litigation, Plaintiffs seek a declavation that N.C.G.S, § 13-1, the North
Carolina statute providing for the vestoration of rights of citizenship—which in¢ludes the
right to vote—for persons convicted of 5 arime, is facially unconstitutional and invalid
under the North Carolina Conetitution to the extent it prevents persons on probation,
parole, or post-release svpervision from voting in North Carolina elections. Specifically,
Plaintiffs contend Section 13-1 of our General Statutes violates Axticle I, Sections 10, 11,
12, 14, and 19 of our Constitution. Plaintiffs seek to enjoin Defendants, their agents,
officers, and employees from 1) preventing North Carelina citizens relsased from
incarceration or not sentenced to incarceration from registering to vote and voting due to a
felony conviction, and 2) conditioning restoration of the ability to vote on payment of any

finaneial obligation.,



Procedural History

Plaintiffs filed the initial complaint in this matter on November 20, 2019, and an
amended complaint on December 8, 2019, Defendants filed answers to and motions to
dismiss the amended complaint in Janiuary 2020; the motions to dismiss weve subsequexitly
withdrawii, On May 11, 2020, Plaintiffs filed the present motion for summary judgment or,
in the alternative, a preliminary injunction.

On June 17, 2020, this action was transferred to a three-judge panel of Superior
Court, Wake County, pursuant to N.C.G.8. § 1-287.1 and N.C.G.S. § 1A-1, Rule 42(b)(4). On
June 24, 2020, the Chief Justice of the Supreme Court of Nortk Carolina, pursuant to
N.C.G.S. § 1-267.1, assigned the undersigned three-judge sdnel to preside over the facial
constitutional challenges raised in this litigation.

On August 19, 2020, Plaintiffs' motion was virtually heard by the undersigned
three-judge panel via WebEx pursuant totie Chief Justice’s orders regarding virtual
hearings in light of the COVID-19 pandemiec, The matter was thereafter taken under
advisement,

Upon considering §ize pleadings, parties’ and amici’s briefs and submitted materials,
argumerits, pertinent case law, and the rvecord established thus far, the Court finds and
concludes, for the purposes of this Qrder, as follows:

Voting Qualifications for Persons Convicted of Felonies

Article VI, Section 2 of the North Carolina Constitution delineates certain
qualifications, or disqualifications, affecting a person’s ability to vote in our State. Relevant
to this ¢ase is Article VI, Subsection 2(3), which dictates that “[n]o person adjudged guilty of
a felony against this State or the United States, or adjudged guilty df a felony in another

state that also would be a felony if it had been committed in this State, shall be permitted



to vote unless that person shall be first restored to the rights of citizenship in the manner
piescribed by law.” N.C. Const, art. VI, § 2(3).

Plaintiffs’ action challenges the “manner prescribed by law” in which voting rights
are automatically restored to persons convicted of felonies, The current iteration of the
restération of ¥ights statute reads as follows:

Any person convicted of a céime, whereby the rights of citizenship are
forfeited, shall have such rights automatically restored upon the
occurrence of any one of the fallowing conditions:

(1) The unconditionial discharge of an inmate, of & probationer, ox of
a parolee by the agency of the State having jurisdiction of that
person or of a defendant under a suspended sentence by the court.
(2) The unconditional pardon of the offender.

(3) The satisfaction by the offender of all coviditions of a conditional
parden.

(4) With regard to any person convicted of a crime against the
United States, the unconditional discharge of such person by the
agency of the United States having jurisdiction of such person, the
unconditional pardon of such person or the satisfaction by such
person of a conditional pardon,

(6) With regard to any pesson convicted of a crime in another state,
the unconditional discliarge of such persen by the agency of that
state having jurisdiction of such person, the unconditional pardon
of such pergon or the satisfaction by such person of a conditional
pardon,

N.C.G.S. § 13-1, That the present-day version of the statute requires the unconc‘iitional
diséharge of a person convicted of a felony is of particulay import in this case when ‘
considering 1) the history of how our State has provided for the restoration of rights of
citizenship, and 2) what is required of a person convicted of a felony to ultimately obtain an

unconditional discharge.
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the enactment of general laws regulating the methods by which rights of citizenship—



including the right to vote—are réstored to persons eonvicted of “infamous crimes,” ‘
Infamous crimes ineluded offenses which warranted “infamous punishments,” Thereaftesr in
1840, a general law was passed regulating the restoration of rights, including granting the
courts unfettered discretion in restoring rights of citizenship.

After the civil war; North Carolina adopted a new constitution which allowed all
men to vote, eliminated property-based voting limitations, and abolished slavery. Persons
convicted of specific crimes were not expressly forbidden hy the constitution froi;x voting;
however, a combination 6f constitutional amendments—including an amendmentin 1875
that provided for the disenfranchisement of persons convicted of felonies and infamous
crimes—and laws passed ever the following decades maintained limitations on the
restoration of rights for persons convicted of certain erimes, thereby continuing to deny
such persons the ability to vote. Judicial discretion remained part of the process for
restoring & person’s rights of citizenship.

These hmitafions lasted until ¥971, when the reference to infamous crimes was
removed from the constitutional provision and voting rights were taken away from only
persons convicted of felonies, Later, the statute was further amended to remove cettain,
express requirements that must be met by a persan convicted of a felony to have their
rights of citizenship restored,

Today, the restoration of rights under N.C,G.S. § 13-1 is automatic upon a person's
“unconditional discharge” and is not expressly subject to a discretionary decision by a
government official, e.g., a judge. But while the final decision to restore a persoel’g rights of
citizenship is not left to the dis¢retion of a judge, there do remain a number of discretionary
decisions, especially in seritencing, that have a direet effect upon when a person."s right to
vote is restored, along with the qualifications and requirements that must ultimately be

satisfied before a person convicted of a felony is permitted to vote. Importantly in this case,
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one such group of decisions pertain to the assessment of monetary costs arising from a
felony conviction, e.g., fees, fines, costs, restitution, and other debts,
Injunctive Reliof

Plaintiffs have moved, in the alternative, for a preliminary injunction pending a
resolution of this action on the merits. “The purpose of a preliminary injunction('is
ordinarily to preserve the staius quo pending trial on the merits, Its issuance is‘ a matter
of discretion to be exercised by the hearing judge after a careful balancing of the equities,”
State ex rel, Edniisten v, Fayetteville Street Christian School, 299 N.C, 361, 367, 261 S.E.24
908, 913 (1980). A prelimindry injunetion is an “extracrdinary remedy” and will isgue “only
(1) if a plaintiff is able to show likelihood of success on the merits of his case and (2) ifa
plaintiff is likély to sustain irreparable loss unless thea injunction is issued, or if, in the
opinion of the Court, issuance is necessary for the protection of a plain’cift’s rights diring
the course of litigation,” A E.P. Industries,dye. v. McClure, 308 N.C. 393, 401, 302 8.E.24
784, 769-60 (1983) (emphasis in original); see also N.C.G.S, § 1A-1, Rule 65(b). When
agsessing the preliminary injunction factors, the trial judge “should engage in a balancing
process, weighing potentialharm to the plaintiff if the injunction is not issued against the
potential harm to the defendant if injunctive reliefis granted. In effect, the haym alleged
by the plaintiff must satisfy a standard of relative substantiality as well as irreparability.”
Williatris v, Greene, 86 N.C, App, 80, 86, 243 S.E.2d 1586, 160 (1978).

Axticle VI, § 2(8), of our Constitution takes away the right to vote from persons
convicted of felonies but does not command the manner in which the right to vote is
restored, leaving it only to'b{a in “the manner prescribed by law,” Hence, it is the
implementing legislation that determines whether a person convicted of a felony has met
the requisite qualifications to exercise the fundamental right to vote. Plaintiffs in this case

challenge the facial constitutionality of that implementing legislation, contending N.C.1.S,
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§ 13-1 violates rights guaranteed by multiple provisions of the Declaration of Rights in
Article I of our Constitution, Plaintiffs specifically contend that the statute
unconstitutionally conditions the ability to vote on the possession and remittance of cert-ain
monetary amounts arising out of a person’s felony conviction and that the statute
unconstitutionally prevents persona convicted of a felony who have been released from
incarceration, or were not sentenced to incarceration, from registering to vote aﬁd voting.
Plaintiffs’ burden to show a likelihood of succeas on the mevits of their claims is
substantial because when a plaintiff challenges thé facial eonstitutionality of 4 statiite, the
courts presume “that any act passed by the legislature is constituiional,” and “will not
strike it down if [it] can be upheld on any reasonable ground.” Stale v. Bryant, 369 N.C.
554, 564, 614 S.1.2d 479, 486 (20005) (quoting State v. Thompson, 349 N,C. 483, 491, 508
S.E.2d 277, 281-82 (1998)); Cooper v, Berger, 370 N.C. 392, 418, 809 S.E.2d 98, 111 (2018)
{(explaining that courts will not declare a law invalid unless if is determined to be
“unconstitutional beyond a reasonable doubt”). Accordingly, “[a]n individual challenging the
facial constitutionality of a legislative nct ‘must establish that no set of circums’ances exists
under which the [a]ct would be valid,” Thompson, 349 N.C. at 491 (second alteration in
original) (quoting United Slatés v. Salermo, 481 U.S. 739, 745, 107 S. Ct, 2095, 2100
(1987)).

Plaintiffs’ Claims Relating to Persons Subject to Financial Obligations
as a-Result of a Felany Conuiction

Section 13-1 of our General Statutes imposes upon a person convicted of a felony the
requirement of an “unconditional discharge”—and, congequently, the inherent,
qualifications persons must meet to obtain such a discharge—to regain the right to vote,
Even though N.C.G.S. § 13-1 was enacted due to Article VI, § 2(3), of our Constitution, this

statute, like all enacted laws, must not run counter to a constitutional limitation or



prohibition, including those guaranteed in the Deelaration of Rights contained in Articles I
of our Constitution. Section 11 of Article I declarés that “[als political rights and privilegies
are not dependent upon or modified by property, no property qualification shall affect the
right to vote or hold office,” N,C. Const. art. I, § 11, and Section 19 of Article I declares, in
relevant, part, that “[n]o person shall be denied the equal protection of the laws,” N.C.
Const, art. [, § 19, Importantly, the “fundamental purpose” for which the Declaration of
Rights was enacted is “to provide citizens with protection from the State's encroachment
upon these [enumerated] rights,” Corum v. Univ, of N.C., 330 N.C. 761, 782, 413 S.E.2d
276, 290 (1992).

Article I, § 11, of our Constitution is clear: no property qualification shall affect the
right to vote, Therefore, when legislation is enacted that restores the right to vote, thereby
establishing qualifications which certain persons must meet to exercise their right to vote,
such legislation must not do so in a way that makes the ability to vote dependent on a
property qualification, The requirement of an “unconditional discharge” imposed by
N.C.G.8. § 13-1 does exactly that—the ability for a person convicted of a felony to vote is
conditioned on whether that person possesses, at minimum, a motietary amount equal to
any fees, fines, and debts asseased as a result of that person’s felony conviction.

Axtiele I, § 19, of our Constitution is equally clear that no person shall be denied the
equal protection of the laws, Therefore, when legislation is enacted that restores the right
to vote, thereby establishing terms upon which certain persons are able to exercise their
right to vote, such legislation must not do so in a way that imposes unequal terms, The
requirement of an “unconditional discharge” imposed by N.C.G.S, § 13-1 does exactly that—
the terms upon which a person convieted of a felony is able to exercise the right to vote are

not equal; the terms are instead dependent on that person’s financial stalus and whether



that person has the ability to pay the fees, fines, and debts assessed as a result of the
person’s felony conviction.

In light of the above, the Court finds there is a substantial likelihood that Plaintiffs
will prevail on the merits and show beyond a reasonable doubt that N.C.G.8. § 13-1isin
violation of Article I, §§ 11 and 19 of the North Carolina Constitution because, by requiring
an "unconditional discharge,” the statute makes the ability to vote by a persen convicted: of
a felony dependent on a property qualifieation and imposes unequal termas on that person
exercising the vight to vote.

The loss to Plaintiffs’ fundamental rights guaranteed by the North Carolina
Constitution will undoubtedly be irreparable with voting set to commence in a matter of
weeks for the upcoming 2020 general election, As discussed above, Plaintiffs have shown a
likelihood of sncceeding on the merits of their clatms that N,C.G.8. § 13-1 violates multiple
fundamental rights guaranteed by the North Carolina Constitution as those rights pertain
to persons convicted of felonies and assassed fees, fines, and debts as a result of that
conviction. As such, the Court finds that Plaintiffs are likely to sustain irveparable loss to
their fundamental rights guaranteed by the North Carolina Constitution unless the
injunction is issued, and likewise, issuance is necessary for the continued protection of
Plaintiffs’ fundamental rights guaranteed by the North Carolina Constitution during the
course of the litigation until thexe has been a full and final adjudication of all claims
asserted in Plaintiffs’ amended complaint,

Ag to a balancing of the equities, after weighing the potential harm to Pl,ai‘nfiffs if
the preliminary injunction is not issued against the potential harm to Defendants if
injunctive relief is granted, the Court concludes the balance of the equit;ies weighs in.
Plaintiffs’ favor, Indeed, the harm alleged by Plaintiffs is both substantial and irreparable

should an election pass by with Plaintiffs being precluded from exexrcising their
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fundamental right to vote simply as a result of them being subject to an assessment of fees,
fines, and debts arising from a felony convigtion.

Plaintiffs’ Claims Relating to Persons Released from, or Not Subject o, Incarceration.
as o Hesuld of a Felony Conuviction

Plaintiffs also contend N.C.G.S. § 18-1 impermissibly violates Article I, §§ 10, 12, 14,
and 19 of our Constitution beeaust the statute, by conditioning a restoration of the right to
vote on ar “unconditional discharge of an inmate, of a probationer, or of a paralee,”
precludes persons convicted of felonies who have been releasegl from incarceratisn, or were
not subject to incarceration, from vegistering to vote and voting.

Plaintiffs have put forward persuasive, historvical eviderice regarding the restoration
of rights in our State for those persons convicted of felowes, particularly as it relates to the
discretion left to government officials that ultimately de‘term:‘més when a person’s rights are
restored, as well as the disparate impact of that discretion on persons of lower wealth and
persons of eolor. Defendants, however, have also put forward numerous state interests
supporting the statute’s requiremsnt that rights be restored to persons convicted of felonies
only upon and until such tims as that person is unconditionally discharged, without regard
to whether a person has been subject to incarceration,

Based upon the record thus far, while not making any findings whether the interests
put forward by the state are supported by the facts or empirical evidence, the Court cannot
conclude that Plaintiffs have met their substantial burden to demonstrate beyond a
reasonable doubt that N.C.G.8. § 13-1 facially viclates Article I, §§ 10, 12, 14, and 19 by
preventing persons convicted of a felany who have been releaged from incarceration, or were
not subject to inearceration, from registering to voteé and voting. The Court therefore limits
the injunctive relief provided in this order to those issues on which Plaintiffs prevail on

their Motions for Summary Judgment,



Conclusion

Under these circumstances, the Court, in its discretion and after a carefil balancing
of the equities, concludes that the requested injunctive relief shall issue in regard to those
persons convicted of a felony and currently precluded from exercising their fundamental
right to vote solely as a result of them being subject to an assessment of fees, fines, or other
debts arising from a felony conviction. The Court further conciudes, in its discrétion and.
after a careful balancing of the equities, that the requested injunctive relief shall not isswe
in regard to those persons convicted of a felony who have been released from incarceration,
or were not subject to incarceration, but remain precludad from registering to vote and
voting solely on account of that person not being incarcerated. The Court further concludes
that security is vequired of Plaintiffs pursuant to Rule 68(c) of the North Carolina Rules of
Civil Procedure to secure thie payment of costs end damages in the event it ig later
determined this relief has been improvidently granted.

The Honorable John M, Dunlo¢ concurs in part and dissents in part from portions of
this: Order,

TFor the foregoing reasons, Plaintiffs’ alternative motion for a preliminary injunction
is GRANTED in part and DENIED in part as follows:

1. Plaintiffs’ motion for a preliminary injunction regarding Plaintiffs’ claims

under Article T, §§ 11 and 19 for those persons convicted of a felory and, as a

result, made subject to property qualifications is GRANTED,

8. Defendants, their officers, agents, contractors, servants, employees, and
attorneys, and any persons in active concert or participation with them
who receive actual notice in any manner of this Order are hereby enjoined
from preventing a person convicted of a felony from registering to vote
and exerciging their right to vote if that person's only remaining barrier to
obtaining an “unconditional discharge,” other than regular conditions of

probation pursuant to N.C.G.8. § 16A-1343(b), is the payment of &
monetary amount.
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b. Defendarits, their officers, agents, contractors, servants, employees, amad
attorneys, and any persons in active condert or participation with themn
who receive actual notice in any manner of this Order are hersby enjoi ned
from preventing a person convicted of a felony from registering to vote
and exercising their right to vote if that has been discharged from
probation, but owed a menetary amount upon the termination of their
probation or if any monetary-amount owed. upon discharge from
probations was réduced to a civil lien, '

c. References in this Order to “Defendants” encompasses all individuals and
entities referenced in this paragraph.

1T, Plaintiffs’ motion for a preliminary injunction regarding Plaintiffs’ claims

under Avticle I, §§ 10, 12, 14, and 19 for those persons convicted of a felonwy
but not subject to incarceration is DENIED,

III,  This Preliminary Injunction shall continue in effect until there is a full

determnination of the merits of the claims in this action, unless otherwiss
axpressly superseded by a subsequent order of the Court,

IV.  Plaintiffs’ bond in the amount:of $1000 is sufficient and proper for the
issuange of this Order,

SO ORDERED, this the L{ day of S=aptember, 2020,

Kl e

Liga C. Bell, & penof’(')/ourt Judge

Keith Of (iregory, Superior Court Judge

as a mdjority of this Three Judge Papel
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NORTH CAROLINA
COUNTY OF WAKE

COMMUNITY SUCCESS INITIATIVE,

et al.,
Plaintiffs,
v,
TIMOTHY K. MOORE, in his official
capacity as Spaaker of the North Carolina

House of Representatives, et al.,

Defendants,

John Dunlow, dissenting.

IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
FILE NO. 19 CVS 15941

ORDER ON INJUNCTIVE RELIEF
(DISSENT)

For the reasons specified in my dissent to the majority’s Order on summary judgment,

I would find that Plaintiffs have not shown a likelihood of success on the merits of the case

and deny injunctive relief,

This the _4th day of September, 2020.
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JohylM. Dunlow
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FILED

NORTH CAROLINA B{ THE,GENERAL COURT OF JUSTICE.
N 11 AUE 27 P tEERIOR COURT DIVISION
COUNTY OF WAKE JFILE NO. 19 CVS 15941

WA K £ C O vy C 5 v g
COMMUNITY SUCCESS INI'I‘IA'I‘8 VE,
et al., it

Plaintiffs,

v. ORDER ON AMENDED PRELIMINARY
INJUNCTION

TIMOTHY K. MOORE, in his official
capacity as Speaker of the North Carolina
House of Representatives, et al.,

Defendants.

This matter cornes before the undersigned three-judge panel upon State Board
Defendant’s Motion for Clarification filed on August.21, 2021,

In this litigation, Plaintiffs seek a declaration that N.C.G.S. § 13-1, the North
Carolinél statute providing for the resto_ration of rights of citizenship—which includes the
right to vote—for persons convicted of a erime, is facially unconstitutional and invalid
under the North Carolina Constziution to the extent it prevents persons on probation,
parole, or post-release supervision from voting in North Carolina elections. Plaintiffs also
seek, in the alternative, injunctive relief. Specifically, Plaintiffs contend Section 18-1 of ouyr
General Statutes violates Article I, Sections 10, 11, 12, 14, and 19 of our Constitution.

Procedural History

Plaintiffs filed the initial complaint in this matter on November 20, 2019, and an
amended complaint on December 3, 2019, Defendants filed answers to and motions to
dismiss the amended complaint in January 2020; the motions to dismiss were subsequently
withdrawn. On May 11, 2020, Plaintiffs filed a motion for summary judgment or, in the

alternative, a preliminary injunction.



On June 17, 2020, this action was transferred to a three-judge panel of Superior
Court, Wake County, pursuant to N.C.G.8. § 1-267.1 and N,C.G.S. § 1A-1, Rule 42(b)(4). On
June 24, 2020, the Chief Justice of the Supréime Court of North Carolina, pursuant to
N.C.G.8. § 1-267.1, assigned the undersigned three--judge panel to preside over the facial
constitutional challenges raised in this litigation.

On September 4, 2020, a majority of the undersigned panel granted in part and
denied in part Plaintiffs’ motion for summary judgment, granted summary judgmerﬁ; in
part to Defendants, and granted a preliminary injunction, The preliminary injunction was
granted-with respect to Plaintiff's claims under Article I, §§ 11 and 19 for those persons
convicted of a felony and, as a result, made subject to property qualifications. Specifically,
the preliminary injunction stated;

a. Defendants, their officers, agents, dontractors, sexvants,
employees, and attorneys, and auy persons in active concert or
participation with them who receive actual notice in any
manner of this Order are hiereby enjoined from preventing a
person convicted of a felony from registering to vote and
exercising their right to vote if that person’s only remaining
barrier to obtainivg an “unconditional discharge,” other than
regular conditiens of probation pursuant to N.C.G.S. § 15A-
1343(b), is the payment of a monetary amount,

b. Defendants; their officers, agents, contractors, servants,
employees, and attorneys, and any persons in active concert or
participation with them who receive actual notice in any
manner of this Order are hereby enjoined from preventing a
person convicted of a felony from registering to vote and
exercising their right to vote if that has been discharged from
probation, but owed a monetary amount upon the termination
of their probation or if any monetary amount owed upon
discharge from probations was reduced to a civil ien,

The following three clairs remained for trial following the preliminary injunction

and summary judgment;
1. that N.C.G.S. § 13-1 violates the Fqual Protection Clause of

the North Carolina Constitution by depriving all persons
with felony convictions subject to probation, parcle, or post-



release supervision, who are not incarcerated, of the right
to vote;

2. that N.C.G.S. § 13-1 violates the Equal Protection Clause of
the North Carolina Constitution by depriving the African
American community of substantially equal voting power;
and

3. that N.C.G.S. § 18-1 violates the Free Elections Clause of
the North Carolina Constitution.

Trial on these claims was held in Wake County before the three-judge panel on
August 16, 2021 through August 19, 2021. On August 19, 2021, the panel issued a
clarifying ruling from the bench pertaining to the language on the forms promulgated by
the State Board of Elections regarding vdter eligibility in light of the September 4, 2020,
preliminary injunction. In response to this ruling, State Bosrd Defendants filed a Motion
for Clarification, citing concerns on the administrability of a requirement that they identify
a smaller segment of the population of North Caroiinians whose only barrier to completing
the conditions of their probation is the payraent of a monetary obligation. A conference was
held on the matter via WebEx on August 20, 2021 and the panel announced an oral ruling
via conference on WebEx on August 23, 2021,

Voting Qualifications for Persons Convicted of Felonies

Article VI, SBection 2 of the North Carolina Constitution delineates certain
gualifications, or disqualifications, affecting a person’s ability to vote in our State, Relevant
to this case is Article VI, Subsection 2(3), which dictates that “[n]c person adjudged guilty of
a felony against this State or the United States, or adjudged guilty of a felony in another
state that also would be a felony if it had been committed in this State, shall be permitted
to vote unless that person shall be first restored to the rights of citizenship in the manner

prescribed by law.” N.C. Const, art. VI, § 2(3),



Plaintiffs’ action challenges the “manner prescribed by law” in which voting rights
are automatically restored to pexsons convicted of felonies. The current iteration of the
restoration of rights statute reads as follows:

Any person convicted of a crime, whereby the rights of citizenship are
forfeited, shall have such rights automatically restored upon the
occurrence of any one of the following conditions:

(1) The unconditional discharge of an inmate, of a probationer, or of
a parolee by the agency of the State having jurisdiction of that
person or of a defendant under a suspended sentence by the court,
(2) The unconditional pardon of the offenidex.

(3) The satisfaction by the offender of all conditions of a.conditional
pardon.

(4) With regard to any person convicted of a ctime against the
United States, the unconditional discharge of such person by the
agency of the United States having jurisdiction of such person, the
unconditiona! pardon of such person or the satisfaction hy such
person of a conditional pardon.

(5) With regard to any person convicted of a erime in another state,
the unconditional discharge of such person by the agency of that
state having jurisdiction of suc¢h person, the unconditional pardon
of such person or the satisfaction by such person of a conditional
pardon.

N.C.G.S. § 13-1. That the present-day version of the statute requires the unconditional
discharge of a person convicted of a felony is of particular import in this case when
considering 1) the history of how our State has provided for the restoration of rights of
citizenship, and 2) what is required of a person convicted of a felony to ultimately obtain an
unconditional discharge,

History of Restoration of Rights of Citizenship in North Carolina

The manner prescribed by law to restore the rights of citizenship for certain persons
has a long and relevant history. [n 1835, North Carclina amended its constitution to permit
the enactment of general laws regulating the methods hy which rights of citizenship—
including the right to vote—are restored to persons convicted of “infamous crimes.”

Infamous crimes included offenses which warranted “infamous punishments.” Thereafter in



1840, a general law was passed regulating the restoration of rights, including granting the
courts unfettered discretion in vestoring rights of citizenship.

After the civil war; North Garelina adopted @ new constitution which allowed all
men to vote, eliminated property-based voting imitations, and abolished slavery. Persons
convicted of specific ¢rimeg were not expressly forbidden by the constitution from voting;
however, a combination of constitutional amendments—including an amendment in 1875
that provided for the disenfranchisement, of persons convicted of felonies and infamous
erimes—and laws passed over the following decades maintained limitations on the
restoration of rights for persons convicted of certain crimes, thersby continuing to deny
such persons the ability to vote. Judicial discretion remained part of the process for
restoring a person’s rights of citizenship.

These limitations lasted until 1971, when the reference to infamous crimes was’
removed from the constitutional provision and voting rights were taken away from only
persons convicted of felonies, Later, fie statute was further amended to remove certain,
express requirements that must be met by a person convicted of a felony to have their
rights of citizenship restored.

Today, the restoration of rights under N.C.G.S. § 13--1 is automatic upon a person’s
“unconditional discharge” and is not expressly subject to a discretionary decision by a
government official, e.g., a judge. But while the final decision to restore a person’s rights of
citizenship is not left to the discretion of a judge, there do remain a number of discretionary
decisions, especially in sentencing, but also in whether to charge an individual, what
offenses to charge, whether to reduce charges, and whether a plea offer is extended, that
have a direct effect upon when a person’s right to vote is restored, along with the
qualifications and requiremehts that must ultimately be satisfied before a person convicted

of a felony is permmtied to vote,



Injunctive Relief

“The purpose of a preliminary injunction is ordinarily to preserve the status
quo pending trial on the merits. Its issuance is a matter of discretion to be exercised by the
hearing judge after a careful balancing of the equities.” State ex rel. Edmisten v, Fayetteville
Street Christian School, 299 N.C. 351, 357, 261 8.K.2d 908, 918 (1980). A preliminary
injunction is an “extraoxdinary remedy” and will issue “only (1) if a plaintiff is able to
show ltkelihood of success on the merits of his cage and (2) if a plaintiff is likely to sustain
irreparable loss unless the injunction i¢ issued; or if, in the opinion of the Court, issuance is
necessary for the protection of a plaintiffs rights during the course of litigation.” A.E.P.
Industries, Inc. v. McClure, 308 N.C, 398, 401, 302 8.E.2d 754, 759-60 (1983) (emphasis in
original); see also N.C.G.S. § 1A-1, Rule 65(b). When assessing the preliminary injunction
factors, the trial judge “should engage in a balatiting process, weighing potential harm to
the plaintiff if the injunetion is not issued against the potential harm to the defendant. if
injunctive relief is granted. In effect, the harm alleged by the plaintiff must satisfy a
standard of relative substantizlity as well as irreparyability.” Williams v. Greene, 36 N.C,
App. 80, 86, 243 8.E.2d 156, 160 (1978).

Article VI, § 2(3), of our Constitution tales away the right to vote from persons
convicted of felonies but-does not command the manner in which the right to vote is
restored, leaving it only to be in “the manner prescribed by law.” Hence, it is the
implementing legislation that determines whether a person convicted of a felony has met
the requisite qualifications to exercise the fundamental right to vote. Plaintiffs in this case
challenge the facial constitutionality of that implementing legislation, contending N.C.G.S,
§ 13-1 viclates rights guaranteed by multiple provisions of the Declaration of Rights in

Article I of our Constitution.



Plaintiffs’ burden to show a likelihood of success on the merits of their claims is
substantial because when a plaintiff challenges the facial constitutionality of a statute, thie
courts presume “that any act passed by the legislature is constitutional,” and “will not
strike it down if [it] can be upheld on any reasonable ground.” State v, Bryant, 359 N.C.

564, 564, 614 S.F.2d 479, 486 (2005) (quoting State v, Thompson, 349 N.C. 483, 491, 508
S.E.2d 277, 281-82 (1998)); Cooper v, Berger, 870 N.C..392, 413, 809 S.E.2d 98, 111 (2018)
(explaining that courts will not declare a law invalid unless it is determined to be
“unconstitutional beyond a reasonable doubt”). Accordingly, “[aln individual challenging the
facial constitutionality of a legislative act ‘must establish that ito set of circurnstances exists
under which the [a]et would be valid.” Thompson, 349 N.C.at 491 (second alteration in
original) (quoting United States v. Salermo, 481 U.8.7739, 745, 107 S. Ct. 2095, 2100

(1987)).

In addition to the authority to grani and deny equitable relief, North Carolina trial
courts have the power to shape that relief as a matter of discrétion. Roberts v. Madison
County Realtors Ass’n, 344 N.C. 394, 399, 474 S.E.2d 783, 787 (1996), It is the “unique rolé
of the courts™ {d be able to “fashion equitable remedies” such as injunctions when it is
necessary to “protect and promote the principles of equity,” Lankford v. Wright, 347 N.C,
115, 120, 489 S.E.2d 604, 607 (1997).

Expanding the Scope of the September 4, 2020, Preliminary Injunction to a Wider
Class of Individuals

The September 4, 2020, prelimninary injunction was intended to allow those
individuals who are subject to post-release supervision, parole, or probation solely by virtue
of continuing to owe momnetary obligations to register to vote, The language on State Board
of Elections forms was changed to refiect the preliminary injunction; however, through no

intentional fault of either party, this language does not adequately reflect the intent of the



preliminary injunction, The panel advised the parties of this on August 19, 2021, and
indicated that an immediate change would need to be made to the forms to accurately
reflect the preliminary injunction’s intent and effect.

The panel met with the parties on August 20, 2021, upon concerns from State Boaxd
Defendants and Plaintiffs about implementation and administrability of the language as
proposed by State Board Defendants. After a carveful analysis of the issues presented, the
Court has determined that a modification of the preliminary injunction to enjoin denial of
voter registration for any convicted felon who is on commumnity supervision, whether
probation, post telease supervision, or parole, is required.

Plaintiffs have demonstrated a likelihood of success based on their vemaining claims
that stood for trial, in addition to the likelihood of snedess on the merits of their claims as
addressed in this Courts September 4, 2020, preliminary injunction. As acknowledged by
Legislative Defendants at trial, there is no denying the insidios, discriminatory history
surrounding voter disenfranchisement and efforts for voting rights restoration in North
Carolina, As to a balancing of the equities, after weighing the potential harm to Plaintiffs if
the preliminary injunction is not modified to include a broader class of individuals against
the harm to Defendants if the injunction is modified, the Court concludes the. halance of
equities weighs in Plaintiffs’ favor.

As an initial matter, the State Board Defendants represented to the Court that thel;e
was an immediate need for clarification and definitive language on State Board of Blection
forms in light up the upcoming municipal elections. There are several administrability
challenges expressed by State Board Defendants that present a serious threat of harm to
Plaintiffs and their clients, It is apparent to the Court that State Board Defendants may be
unable to effectively identify individuals covered by the September 4, 2020, preliminary

injunction. State Board Defendants asserted that it may be impossible for the North
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Carolina Department of Safety (DPS) to be able to isolate individuals who are on post-
release supervision, parole, or probation solely as the result of a monetary obligation. DPS.
has no mechanism for identifying whether individuals would not be serving probation bui:
for those monetary obligations,

State Board Defendants presented the Court with two proposed avenues to
implement the September 4, 2020, preliminary injunction, The first avenue would place the
burden of disproving ineligibility on voters who may be eligible under the original
injunction language, State Board Defendants admit this may result in preventing
individuals who are eligible to vote from voting. The second proussal would involve DPS
removing all individuals with monetary obligations as a term of their probation from their
feed of supervision, thereby allowing all of those individuals to register and vote. However:,
that could lead to individuals who are not in fact covered by the September 4, 2020,
preliminary injunction being erroneously told that they are eligible to vote. This could
expose these individuals to criminal liability, as it is a Class I felony in North Carolina for a
felon to vote without having had their voting rights restored. See N.C.G.S §163-276, Both of
these solutions are untenapis, |

Further, neither of the proposals would address the 5,076 federal probationers who
are not subjéct to conditions of probation under North Carolina law, but are ineligible to
vote due to their felon status.

The harm alleged by Plainfiffs is both substantial and irreparable should yet
anothexr election pass by with Plaintiffs being precluded from their fundamental right to
vote by virtue of them being on parole, probation, or post-releage supervigion as a result of a
felony conviction, In addition, expanding the scope of the Courts prior preliminary

injunction will ease the administrative burden on State Board Defendants.



Conclusion

Under these circumstances, the Court, in its discretion and after a careful balancing

of the equities, concludes that it is necessary for equity and administrability of the intent of

the September 4, 2020, preilimina‘ry injunction to amend that injunction to include a

broader class of individuals. The Court further concludes that the security already

submitted by Plaintiffs pursuant to Rule 656(c) of the North Carolina Rules of Civil

Procedure to secure the payment of costs and damages in the event it is later determined

this relief has been improvidently granted is sufficient and no further security is needed.

The Honorable John M. Dunlow dissents from this Ordex;.

For the foregoing reasons, and in light of the need for clarification and clear

administrability of the September 4, 2020, preliminary injunction, it is ORDERED that:

L

IL

1II,

IV,

The September 4, 2020, Preliminary Injunction is modified to enjoin
Defendants from denying votee registration to any convicted felon who is on
community supervision, whether probation, post release supervision, or
paxole,

This ruling applies te persons convicted in both North Carolina state and
federal courts andis effective immediately.

This Prelimiaary Injunction shall continue in effect until there is a full
determination of the merits of the claims in this action, unless otherwise
expressly superseded by a subsequent order of the Court.

Plaintiffs’ previously submitted bond in the amount of $1000 is sufficient and
proper for the issuance of this Order,

S0 ORDERED, this the 27th day of August, 2021,

N i / z x)’“ﬂ--f'{..*qw

A e

Liswcl, Rell, buperior Qowrt Judge

v N
A

Keith €3, G 1{ ROTY, S upum; Canrt Jud pe
as a majority of this Three Judge Panel
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NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE

SUPERIOR COURT DIVISION
COUNTY OF WAKE FILE NO. 19 CVS 15941
COMMUNITY SUCCESS INITIATIVE,
et al,,
Plaintiffs,
V. ORDER ON AMENDED PRELIMINARY
INJUNCTION
TIMOTHY K. MOORE, in his official (DISSENT)

capacity as Speaker of the North Carolina
House of Representatives, et al.,

Defendants.

John Dunlow, dissenting.

For the reasons specified in my dissent to the majority's September 4, 2020, Order
on summary judgment and preliminary infunction, I would find that Plaintiffs have not
shown a likelihood of sucecess on the merits of the case and would not amend the

preliminary injunetion.
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dohg ML Dunlow, Superior Court Judge
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STATE OF NORTH CAROLINA == INTHE GENERAL COURT OF JUSTIC'E

COUNTY OF WAKE " SUPERIOR COURT DIVISION
{248 AUG 27 P % ﬁiE NO: 19 CVS 15941

COMMUNITY succrss NHREVE 0 .) for aﬁﬁ

etal,
PlamttffaR WSt a8

V. ORDER
TIMOTHY K. MOORE, in his official,
capacity as speaker of the North Carolina
House of Representatives, ef al.,
Defendants.

)
)
)
)
)
)
)

This matter comes before the undersigned three-judge panel upon Legislative
Defendants® Motion for a Stay Pending Appeal. After considering Legisiative Defendants’
Motion and the matters contained there, and having reviewed the submissions of the parties, the
Court, in its discretion, hereby DENIES the Legisiative Defendants® Motion.

fffff / Lz o

l,m.lt Hvl] tauwum i‘mu'l,uulp,v

This the 27th day of August, 2021,
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Keith O. Gregory, Superior Court Judge
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John M. Dunlow, Supeérior Court Judge
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Porth QEamIin Court of Appeals

EUGENE H. SOAR, Clerk )
Fax: (918) 831-3615 Court of Appeals Building Maifing Address:
Web: hitps:/iwww.nccourts.gov One West Morgan Street P. O. Box 2779
Raleigh, NC 27601 Raleigh, NG 27602
{919) 831-3600

No. P21-340

COMMUNITY SUCCESS
INITIATIVE; JUSTICE SERVED
NG, INC; WASH AWAY
UNEMPLOYMENT,; NORTH
CAROLINA STATE CONFERENCE
OF THE NAACP; TIMOTHY
LOCKLEAR; DRAKARUS JONES;
SUSAN MARION; HENRY
HARRISON; ASHLEY CAHOON
AND SHAKITA NORMAN,

PLAINTIFFS,

TIMOTHY K. MOORE, IN HIS

OFFICIAL CAPACITY AS SPEAKER OF THE
NORTH CAROLINA HOUSE OF
REPRESENTATIVES; PHILIP E.

BERGER, IN HIS OFFICIAL CAPACITY AS
PRESIDENT PRO TEMPORE OF THE MGRTH
CAROLINA SENATE; THE NORTH

CAROLINA STATE BOARD OF

ELECTIONS; DAMON CIRCOSTA,

IN HIS OFFICIAL CAPACITY AS CHAIRMAN
OF THE NORTH CAROLINA &TATE BOARD OF
ELECTIONS; STELLA ANDERSON, IN

HER OFFICIAL CAPACITY AS SECRETARY OF
THE NORTH CAROLINA STATE BOARD OF
ELECTIONS; KENNETH RAYMOND,

IN HIS OFFICIAL CAPACITY AS MEMBER OF
THE NORTH CAROLINA STATE BOARD OF
ELECTIONS; JEFF CARMON IN HIS

OFFICIAL CAPACITY AS MEMBER OF THE
NORTH CAROLINA STATE BOARD OF
ELECTIONS; AND DAVID C. BLACK, IN

HIS OFFICIAL CAPACITY AS MEMBER OF THE
NORTH CAROLINA STATE BOARD OF
ELECTIONS.

DEFENDANTS.

From Wake
( 19CVS515%41)

ORDER

The following order was entered:



The petition for writ of supersedeas filed in this cause by defendants Timothy Moore, in his official
capacity as Speaker of the North Carolina House of Representatives, and Phillip E. Berger, in his official
capacity as President Pro Tempore of the North Carclina Senate, on 30 August 2021 is allowed. The 'Order
on Amended Preliminary Injunction’ entered on 27 August 2021 is hereby stayed pending disposition of
defendants' appeal or until further order of this Court.

By order of the Court this the 3rd of September 2021,
The above order is therefore certified to the Clerk of the , Wake County.

WITNESS my hand and the seal of the North Carolina Court of Appeals, this the 3rd day of September
2021.

%WA_‘,

Eugene H. Soar
Clerk, North Carolina Court of Appeals

Copy to:

Ms. Nicole J. Moss, Attarney at Law, For Moore, Timothy K. and Berger, Philip E.
Mr. Nathan A, Huff, Attorney at Law

Mr. Daryl V. Atkinson, Aftarney af Law, For Community Success Initiative, et al.
Ms. Whitley J. Carpenter, Attorney at Law

Ms. Kathleen F. Roblez, Attorney at Law

Ms. Ashley Mifchell, Attorney at Law

Mr. Terence Steed, Assistant Attorney General

Mr, Paul Mason Cox, Special Deputy Attorney General

Hon, Frank Blair Williams, Clerk of
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No. 331P21-1 TENTH DISTRICT

SUPREME COURT OF NORTH CARQLINA
EE A T A O

COMMUNITY SUCCESS INITIATIVE; )

JUSTICE SERVED NC, INC; WASH AWAY

UNEMPLOYMENT; NORTH CAROLINA

STATE CONFERENCE OF THE NAACP;

TIMOTHY LOCKLEAR; DRAKARUS

JONES; SUSAN MARION; HENRY

HARRISON; ASHLEY CAHOON; AND

SHAKITA NORMAN

WAKE COUNTY

V.

)

)

)

)

)

)

)

)

)
TIMOTHY K. MOORE, IN HIS OFFICIAL )
CAPACITY AS SPEAKER OF THE NORTH )
CAROLINA HOUSE OF )
REPRESENTATIVES; PHILIP E, )
BERGER, IN HIS OFFICIAL CAPACITY )
AS PRESIDENT PRO TEMPCRE OF THE )
NORTH CAROLINA SENATE; THE )
NORTH CAROLINA STATE BOARD OF )
ELECTIONS; DAMON CIRCOSTA, IN HIS )
OFFICIAL CAPACITY AS CHAIRMAN OF )
THE NORTH CAROLINA STATE BOARD )
OF ELECTIONS; STELLA ANDERSON, )
IN HER OFFICIAL CAPACITY AS )
SECRETARY OF THE NORTH )
CAROLINA STATE BOARD OF )
ELECTIONS; KENNETH RAYMOND, IN )
HIS OFFICIAL CAPACITY AS MEMBER )
OF THE NORTH CAROLINA STATE )
BOARD OF ELECTIONS; JEFF CARMON )
IN HIS OFFICIAL CAPACITY AS )
MEMBER OF THE NORTH CAROLINA )
STATE BOARD OF ELECTIONS; AND )
DAVID C. BLACK, IN HIS OFFICIAL )



CAPACITY AS MEMBER OF THE NORTH )
CAROLINA STATE BOARD OF )
ELECTIONS )

khkkrhkhorkktkdhhrsdkik

ORDER

On Plahtiﬁ‘sf Petition for a Writ of Supersedeas and Emergency Motion for a
Temporary Stay, this Court orders that the status quo be preserved pending
defendant’s appeal of the expanded preliminary injunction issued initially by the trial
court on 28 August 2021 in open court by maintaining in effeet the original
preliminary injunction issued on 4 September 2020 as it was understood at the time
and implemented for the November 2020 elections. Further, the Court orders that
the Court of Appeals stay issued 3 September 2021 be implemented prospectively
only, meaning that any person who registered to vote at a time when it was legal for
that person to register under then-valid court orders as they were interpreted at the
time, shall remain legally registered voters. The North Carolinia Boaxd of Elections
shall not remove from the voter registration database any person legally registered
under the expanded preliminary injunction between 23 August 2021 and 3 September
2021, and those persons are legally registered voters until furthe;' Oxder,

In all other respects, Plaintiffs’ Petition for a Writ of Supersedeas and

Emergency Motion for a Temporary Stay is denied without prejudice.

331P21 — Community Success Initiative et al, v. Moore, et al,



By order of the Cour‘t in conference, this the 10th day of September 2021.

E\P(WR"‘\

For the Court

WITNESS my hand and the seal of the Supreme Court of North Carolina,

this the __|D_ day of September 2021.

AMY ﬁ FUNDERBURK
Clerk of the Supreme Court

Copy to:

North Carolina Court of Appeals

Ms. Nicole J. Moss, Attorney at Law, For Moore, Timothy K., et al - (By Email)

Mr, Nathan A. Huff, Attorney at Law. For Moore, Timothy K., et al - (By Email)

Mr. Daryl V. Atkinson, Attorney at Law, For Community Success Initiative, et al. - (By
Email)

Ms. Whitley J. Carpenter, Attorney at Law, For Community Success Initiative, et al. - (By
Email)

Ms. Kathleen F. Roblez, Attorney at Law, FOL Community Success Initiative, et al, - By
Email)

Ms. Ashley Mitchell, Attorney at Law, For Community Success Initiative, et al. - (By Email)
M. Terence Steed, Assistant Attorney General, For State Board of Elections - (By Email)
My, Stephen D. Feldman, Attorney at Law, For Community Success Initiative, et al, - (By
Email)

Mr, Matthew W. Sawchak, Attorney at Law, For Community Success Initiative, et al. - (By
Email)

M. Adam K. Doerr, Attorney at 'Law,‘ For Community Success Initiative, et al. - (By Email)
Ms, Caitlin Swain, Aftorney at Law, For Community Success Initiative, et al.

My, Paul Mason Cox, Special Deputy Attorney General, For State Board of Elections - (By
Bmail)

Mr. Jared M. Butner, Attorney at Law, For Moove, Timothy K., et al - (By Email)

Ms. Kellie Z. Myers, Trial Court Adrmmstrator By Email)

West Publishing - (By Email)

Lexis-Nexis ~ (By Email)

331P21 ~ Community Sudcess Initiative et al. yv. Moore, et al,
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HRYNORTH CAROLINA
ULV

STATE BOARD OF ELECTIONS

Who Can Register

Qualifications to Register to Vote

To register to vote in North Carolina, you must:

* Be a U.S. citizen.

o See the USCIS website for citizenship information.

(https://www.uscis.gov/forms/explore-my-options/proof-of-citizenship-for-us-
citizeris)

o Citizenship documents are NOT required to register.

Live in the ¢ounty where you are registering, and have resided there for at least 30
days prior to the date of the election. ‘

Privacy - Temis



o The federal Uniformed and Overseas Citizens Absentee Voting Act (UOCAVA)
allows certain voters who are active duty military or their familles as well as U.S.
citizens abroad special rights that provide an expedited means to register and
vote by mail-in ballot. Find more information on Military and Overseas Voting.
(https://www.ncsbe.gov/voting/vote-mail/military-and-overseas-voting)

* Be at least 18 years old, or will be by the date of the general election.
o 16- and 17-year-olds may preregister to vote. (/node/33)

o 17-year-olds may vote in a primary election if they will be 18 at the time of the
general election,

e Not be serving a sentence for a felony conviction, including probation, parole, or post-
release supervision.

o Note: By order of the court, you may now register and vote if you are serving an
extended term of probation, post-release supervision, or parole, you have
outstanding fines, fees, or restitution, and you do hot know of another reason that
your probation, post-release supervision, or paroile was extended.

o Once you have completed a felony sentence, including any probation, parole, or
post-release supervision, or received & pardon, you are eligible to register and
vote. No additional documentatioivis needed.

o If you have been discharged from probation, you are eligible to register and vote,
even if you still owe meney or have a civil lien,

Note: An inactive voter is still a registered voter. A voter who is inactive status will be
asked to confirm their addresses when they appear to vote. No special document is
required.

Registering as a College Student

Find out where to register and how to register during the one-stop early voting period

at Registering_as a College Student. (/registering/who-can-regjster/registering-college-
student)

Registering as a Person in the NC Criminal Justice System

To register to vote, you must not be currently serving a felony sentence, including any
ation, post-release supetvision, or parole. Find more information at Registering as a

o .on in the NC Criminal System. {/registering/who-can-register/registering-person-

criminal-ilstice-qustam)




Preregistering to Vote When You are 16 or 17 Years Old

Eligible voters who preregister will automatically be registered to vote when they turn 18

years old. Find more information at Preregistering_to Vote When You are 16 or 17 Years Old.
(/redistering/who-can-register/preregistering-vote-when-you-are-16-or-17-years-old)

Learn how to register (/registering/how-register) -2

Related Content

Determine if You Are a U.S. Citizen | USCIS (https://www.uscis.gov/forms/explore~-my-
options/proof-of-citizenship-for-us-citizens)

Military and Overseas Voting (/voting/vote-mail/military-and-overseas-voting)

N.C.G.S. Chapter 163. Article 6: Qualifications of Voters.
(https://www.ncleg.gov/Enactedlegjslation/Statutes/html/BvArticle/Chapter 163/Article 6.html)
N.C.G.S. Chapter 163, Article 7A: Reajstration of Voters,
(https://www.nclea.gov/Enactedlegjslation/Statutes/htiml/ByArticle/Chapter 163/Article 7Ahtml)
Redistering as a College Student (/registering/who-can-register/registering-college-student)
Registering_as a Person in the NC Criminal Jusfice System (/registering/who-can-
register/registering-person-criminal-justice-system)

Preregistering to Vote When You are 16.¢r 17 Years Old (/registering/who-can-
register/preregistering-vote-when-you-are-16-or-17-years-old)

Registering_(/reqistering)

Registering

Privacy - Terms



FAQ: Voter Registration (/registering/fag-voter-registration)

Who Can Register (/registering/who-can-register)

Registering_as a College Student (/registering/who-can-register/registering-college-
student) - 4

Registering_as a Person in the Criminal Justice System (/registering/who-can-

ngiSter[registering-person*criininal-justice-system).

D o a— LS A L LB LA L

Preregistering_to Vote When You are 16 or 17 Years Old Siregiste[ingzwb o-can:
register/preregistering-vote-when-you-are-16-or-17-years-old)

How to Register (/registering/how-register)

Checking_Your Registration {/registering/checking-your-registration)

Updating Registration (/registering/updating-registration)

Choosing Your Party Affiliation (/registeting/choosing-your-parfy-affiliation)

Hosting Voter Registration Drives {/registering/hosting-voter-registration-drives)

National Voter Registration Act (NVRA) (/registering/national-voter-registration-act-
nvra)

https://www.ncsbe.gov/registering/who-can-register

Privacy - Tetins
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This matter came on for trial in Wake County before the undersigned three-
judge panel on August 16 through August 19, 2021. In this litigation, Plaintiffs seek
a declaration that N.C.G.S. § 13-1, the North Carolina statute providing for the
restoration of rights of citizenship—which includes the right to vote—for persons
convicted of a crime, is facially unconstitutional and invalid under the North
Carolina Constitution to the extent it prevents persons on probation, parole, or post-
release supervision from voting in North Carolina elections. Plaintiffs also seek, in
the alternative, injunctive relief. Specifically, Plaintiffs contend Section 18-1 of our
General Statutes violates Article I, Sections 10, 11, 12, 14, and 19 of our
Constitution.

BACKGROUND

1. Plaintiffs filed the initial complaint in this matter on November 20,
2019, and an amended complaint on December 38, 2019. Defendants filed answers to
and motions to dismiss the amended complaint in January 2020; the motions to
dismiss were subsequently withdrawn. On May 11, 2020, Plaintiffs filed a motion
for summary judgment or, in the alternative, a preliminary injunction.

2. On June 17, 2020, this action was transferred to a three-judge panel of
Superior Court, Wake County, pursuant to N.C.G.S. § 1-267.1 and N.C.G.S. § 1A-1,
Rule 42(b)(4). On June 24, 2020, the Chief Justice of the Supreme Court of North
Carolina, pursuant to N.C.G.S. § 1-267.1, assigned the undersigned three-judge
panel to preside over the facial constitutional challenges raised in this litigation.

3. On September 4, 2020, a majority of the undersigned panel granted in

part and denied in part Plaintiffs’ motion for summary judgment, granted summary



judgment in part to Defendants, and granted a preliminary injunction. The
preliminary injunction was granted with respect to Plaintiffs’ claims under Article I,
§§ 11 and 19 for tk.xose persons convicted of a felony and, as a result, made subject to
property qualifications.

4, The following three claims remained for trial following the preliminary
injunction and summary judgment:

a. that N.C.G.S. § 13-1 violates the Equal Protection Clause of the
North Carolina Constitution by depriving all persons with felony
convictions subject to probation, parole, or post-release supervision,
who are not incarcerated, of the xizht to vote;

b. that N.C.G.S. § 13-1 violateg the Equal Protection Clause of the
North Carolina Constitution by depriving the‘African American
community of substantially equal voting power; and

¢. that N.C.G.5. § 13-1 violates the Free Elections Clause of the North
Carolina Constitution.

5. Trial on these claims was held in Wake County before the three-judge
panel on August 16, 2021, through August 19, 2021. On August 19, 2021, the panel
issued a clarifying ruling from the bench pertaining to the language on the forms
promulgated by the State Board of Elections regarding voter eligibility in light of

the September 4, 2020, preliminary injunction,
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rally issued an amended preliminary

injunction expanding the injunction entered on September 4, 2020, to enjoin



Defendants from denying voter registration to any convicted felon who is on
community supervision, whether probation, post-release supervision, or parole. This
Order applied to individuals convicted in North Carolina state court and those
individuals convicted in federal courts. The amended preliminary injunction was
filed on August 27, 2021.

LEGAL STANDARD

A. Facial Constitutional Challenges
1. “Tt 1s well settled in North Carolina that the courts have the power,
and it is their duty in proper cases, to declare an act of the General Assembly
unconstitutional-—but it must be plainly and clearly the case. If there is any
reasonable doubt, it will be resolved in favor of the lawful exercise of their powers
by the representatives of the people.” City of Asheuville v. State, 369 N.C. 80, 87-88,
794 S.E.2d 759, 766 (2016)(quoting Glenn v. Bd. of Educ., 210 N.C. 525, 529-30, 187
S.E. 781, 784 (1936)); State ex rel. Martin v. Preston, 325 N.C. 438, 449, 385 S.E.2d
473, 478 (1989).
B. Equal Protection
8. Village of Arlington Heighis v. Metro Hous. Dev. Corp. sets out the
appropriate framework by which to analyze whether an official action was
motivated by discriminatory purpose. 429 U.S. 252 (1977). The North Carolina
Court of Appeals discussed this framework in Holmes v. Moore, 270 N.C. App. 7, 186,
840 S.E.2d 244, 254 (2020). “[Plroof of a racially discriminatory intent or purpose”

will show “a violation of the Equal Protection Clause.” Id.



9. Arlington Heights laid out a non-exhaustive list of factors for courts to
consider. Id. at 18, 840 S.E.2d 244 at 254 (2020). Those factors include: (1) the law’s
historical background, (2) the specific sequence of events leading to the law’s
enactment, including any departure from the normal procedural sequence, (3) the
legislative history of the decision, and (4) the impact of the law and whether it bears
more heavily on one race than another. Arlington Heights, 429 U.S. at 266-68.

10.  Plaintiffs “need not show that discriminatory purpose was the ‘sole[ T
or even a ‘primary’ motive for the legislation, just that it was ‘a motivating factor.”
Holmes, 270 N.C. App. at 16~17 (quoting Arlington Heights).

11.  “Once racial discrimination is shown to have been a substantial or
motivating factor behind enactment of the law, the burden shifts to the law’s
defenders to demonstrate that the law would have been enacted without this factor.
Although . . . North Carolina caselaw generally gives acts of the General Assembly
great deference, such deference is not warranted when the burden shifts to a law’s
defender after a challenger has shown the law to be the product of a racially
discriminatory purpose or intent.” Holmes, 270 N.C. App. at 19 (quotation marks
and citations omitted).

12,  The injury in an equal protection claim lies in the denial of equal
treatment itself, not the ultimate inability to obtain the benefit. Holmes, 270 N.C.

App. at 14 n. 4. The fact that Plaintiffs may ultimately be able to comply with the
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requirements of N,C.G.S. § 13-1 and vote is not determinative of whether



compliance with the requirements of N.C.G.S. § 13-1 results in an injury to
Plaintiffs. See id.

13.  Further, North Carolina's Equal Protection Clause expansively
protects “the fundamental right of each North Carolinian to substantially equal
voting power.” Stephenson v, Bartlett, 355 N.C. 354, 379, 562 S.E.2d 377, 394
(2002). “Tt is well settled in this State that the right to vote on equal terms is a
fundamental right,” Id, at 378, 562 S.E.2d at 393 (internal quotation marks
omitted).

14. If a statute interferes with the exercise of a fundamental right, strict
scrutiny applies even if the affected group is not z suspect class. Stephenson, 3565
N.C. at 379, 562 S.E.2d at 394; Northampton Cnty. Drainage Dist. No. One v.
Bailey, 326 N.C. 742, 747, 392 S.E.2d 352, 356 (1990).

C. Free Elections Clause

15.  The Free Electiens Clause, Art. I, § 10, mandates that elections must
be conducted freely and honestly, to ascertain, fairly and truthfully, the will of the
people.

16.  Our Supreme Court has elevated this principle to the highest legal
standard, noting that it is a “compelling interest” of the State “in having fair, honest
elections.” State v. Petersilie, 334 N.C. 169, 184, 432 S.E.2d 832, 840 (1993).

17.  North Carolina’s Free Elections Clause dates back to the North
Carolina Declaration of Rights of 1778. Harper v. Hall, 2022-NCSC-17, P184 (2022).

The framers of the Declaration of Rights modeled it on a provision in the 1689



English Bill of Rights stating that “election of members of parliament ought to be
free.” Id. (quoting Bill of Rights 1689, 1 W. & M. c¢. 2 (Eng.)).

18.  As the Supreme Court of North Carolina explained 145 years ago,
“[o]ur government is founded on the will of the people,” and “[t]heir will is expressed
by the ballot.” People ex rel. Van Bokkelen v, Canaday, 73 N.C. 198, 220 (1875)). A
“free” election, therefore, must reflect to the greatest extent possible the will of all
people living in North Carolina communities. Id. at 222-23 (the franchise belongs to
“every” resident, as “government affects his business, trade; market, health,
comfort, pleasure, taxes, property and person”),

FINDINGS OF FACT

A, The History and Intent of N.C.G.S. § 13-1 Are Rooted in Racial
Discrimination Against African American People and
Suppression of African American Political Power

18.  Plaintiffs’ expert Dr, Vernon Burton serves ag the Judge Matthew J.
Perry Distinguished Professciof History at Clemson University, 8/16/21 Trial Tr.
64:16-17; PX-27 at 1 (Burton Report); PX-28 (Burton CV). The Court accepted Dr.
Burton as an expert in American history with a particular focus on the American
South, race relations and racial discrimination in the American South, the Civil
War and Reconstruction, and the civil rights movement. 8/16/21 Trial Tr. 76:8~23.
Dr. Burton described the history and intent behind North Carolina’s felony
disenfranchisement and rights restoration provisions. The Court credits Dr.
Burton’s testimony, as well as the materials on which he relied, and accepts his

findings and conclusions.



1. The 1800s

20. Between 1835 and 1868, North Carolina’s Constitution forbid African
Americans, including free African Americans, from voting. During this period,
North Carolina did not have a disenfranchisement provision specific to felons, but
rather excluded “infamous” persons from suffrage. N.C. Const. Art. I, § 4, pt. 4
(1776, amended in 1835) (authorizing the legislature to pass laws for restoration of
rights to “infamous” persons). Infamy could result either from a conviction for an
infamous crime such as treason, bribery, or perjury, or from the receipt of an
infamous punishment such as whipping. 8/16/21 Trial T, 82:2-16; Joint Stipulation
of Facts (“Fact Stip.”) § 21 (attached as Exhibit 1 to the parties’ Proposed Joint Pre-
Trial Order).

21. In 1868, after the Civil War, North Carolina adopted a new
Constitution as a condition of rejoining the Union. Approximately 15 of the 120
delegates to the 1868 Convention were African American, and others were
promineﬁt advocates for equality. 8/16/21 Trial Tr. 97:4-15, The 1868 Constitution
provided for universal male suffrage, eliminated property requirements to vote, and
abolished slavery. N.C. Const. of 1868, art. I, § 33; id. art. VI, § 1; Fact Stip. § 24.
The 1868 Constitution did not contain a felony disenfranchisement provision.
8/16/21 Trial Ty, 97:23-25.

22,  The 1868 Constitution, particularly its universal suffrage provision,
provoked a violent backlash by White supremacists, called the Kirk Holden War. Id.

at 98:1-25. The Ku Klux Klan murdered African American elected officials and



White Republicans and engaged in a campaign of fraud and violent intimidation of
African American voters. Id.; PX-27 at 24-26.

23.  As part of this backlash against African American suffrage, in the late
1860s, White former Confederates in North Carolina conducted an extensive
campaign of convicting African American men of petty crimes en masse and
whipping them to disenfranchise them “in advance” of the Fifteenth Amendment,
8/16/21 Trial Tr. 83:22-93:2; PX-27 at 19-22. Contemporary newspapers
acknowledged that the goal of this whipping campaign was to take advantage of
North Carolina’s law in existence at the time that disenfranchised anyone subject to
a punishment of whipping. A January 1867 article in the National Anti-Slavery
Standard explained that “in all country towné the whipping of Negroes is being
carried on extensively,” that the “real mative ... is to guard against their voting in
the future, there being a law in Noxth Carolina depriving those publicly whipped of
the right to vote,” and that “the practice was carried on upon such a scale at Raleigh
that crowds gathered every day at the courthouse to see the Negroes whipped.” PX-
161. An 1867 article in Harper’s Weekly described “the public whipping of colored
men as fast as they were convicted and sentenced to be whipped by the court,”
taking place “every day during about a month,” and explained the purpose: “even if
the suffrage were extended to colored men,” those punished by a whipping “are
disqualified in advance.” PX-158; see also PX-159 (March 1867 Atlantic Monthly
article recounting same). Rep. Thaddeus Stevens described this vicious campaign on

the floor of the U.S. House of Representatives, explaining that “in one county ...
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they whipped every adult male negro whom they knew of, They were all convicted
and sentenced at once, and [the Freedmen’s Bureau official] ascertained by
intermingling with the people that it was for the purpose of preventing these
negroes from voting.” PX-160 (emphasis added). Stevens understood that this tactic
would continue unless Congress stepped in and accordingly proposed a federal law
banning disenfranchisement “for any crime other than for insurrection or treason,”
id., but it did not become law.

24,  As a consequence of their campaign to disenfranchise African
American men, White Democrats regained control of the General Assembly in 1870
and, by 1875, further gains enabled them to call a constitutional convention to
amend the 1868 Constitution. The “overarching aim” of those amendments was to
“Instill White supremacy and particularly to disenfranchise African-American
voters,” 8/16/21 Trial Tr. 100:2-6; see id. at 104:10-105:14. The amendments were
ratified in 1876 and included provisions banning interracial marriage and requiring
segregation in public schools. 1875 Amendments to the N.C. Const. of 1868,
Amends, XXVI & XXX; Fact Stip. § 25. Another amendment stripped counties of the
ability to elect their own local officials, including judges, giving that power instead
to the General Assembly. Amend. XXV; Fact Stip. § 25. The purpose of this
amendment was to prevent African Americans from electing African American
judges, or judges who were likely to support equality. PX-27 at 31; 8/16/21 Trial Tr.

104:10-105:14.
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25.  Notably, the 1876 constitutional amendments also disenfranchised
everyone “adjudged guilty of felony.” 1875 Amendments to the N.C. Const. of 1868,
Amend. XXIV. The amendment further provided that such persons would be
“restored to the rights of citizenship in a mode prescribed by law.” Id. This was the
first time in North Carolina’s history that the State allowed for the
disenfranchisement of all persons convicted of any type of felony.

26. In 1877, in the first legislative session after the 1876 constitutional
amendments were ratified, the General Assembly enacted 2 law implementing the
felony disenfranchisement constitutional provision. Fact Stip. § 26. The 1877 law
barred all people with felony convictions from voting unless their rights were
restored “in the manner prescribed by law.” id.; PX-b2 at 519-20 (1876-77 Sess.
Laws 519, Ch. 275, § 10); 8/16/21 Trial Tr, 108:19-110:6.

27,  For the method of rights restoration, the 1877 disenfranchisement
statute incorporated a preexisting statute from 1840 that governed rights
restoration for individuals convicted of the most heinous crimes—treason and other
“infamous” crimes. Fact Stip. Y 28, 27. The 1877 statute took all of the onerous
requirements for rights restoration that had previously applied only to people
convicted of treason and for the first time extended them to anyone convicted of any
felony. 8/16/21 Trial Tr. 112:20-113:10, 165:15-18.

28.  The 1877 law did not just disenfranchise people with felony

were released from incarceration and living in North Carolina communities.
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29.  Extending the 1840 statute to apply to felonies meant that individuals
had to wait four years from the date of their felony conviction to file the petition
seeking rights restoration. They also had to secure the testimony of “five respectable
witnesses who have been acquainted with the petitioner’s character for three years
next preceding the filing of the petition, that his character for truth and honesty
during that time has been good.” Fact Stip. § 23. The witness requirement meant
that no one could petition for rights restoration until at least three years had
elapsed since their release from prison. 8/16/21 Trial Tr. 112:8-19. In addition, the
extension of the 1840 statute meant that anyone convicted of a felony was required
to individually petition a judge for the restoration of voting rights, and the judge
had unfettered discretion to reject the petition. Fact Stip. § 23. Likewise, anyone
convicted of a felony was required to posi their petition for rights restoration on the
courthouse door for a 3-month period before their hearing, and anyone from the
community could come in to.oppose the petition. Id. Until 1877, these requirements
applied only to people convicted of the most egregious crimes against the
community, like treason.

30.  The 1877 implementing legislation also created harsh new penalties
for voting before one’s rights were restored. PX-52 at 537 (1876-77 N.C. Sess. Laws.,
Ch. 275, § 62). The legislation provided that a person who voted before their rights
were restored after a felony conviction “shall be punished by a fine not exceeding
one thousand dollars, or imprisonment at hard labor not exceeding two years, or

both.” Id. Dr. Burton described that penalty as “extraordinary for the time,”
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particularly in light of the fact that the per capita income of African American
people in the South at the time was just $40.01. 8/16/201 Trial Tr. 113:12-114:2; PX-
2'7 at 36. These penalties carry through to this day. Under current North Carolina
law, illegally voting while on probation, parole, or post-release supervision is a
felony that carries a maximum sentence of two years in prison. N.C.G.S. §§ 163-275,
15A-1340.17.

31.  The goal of the felony disenfranchisement regime established in 1876
and 1877, including the 1877 expansion of the onerous 1840 rights restoration
regime to apply to all felonies, was to discriminate agsinst and disenfranchise
African American people. 8/16/21 Trial Tr. 114:10-19; PX-27 at 24-37.

32.  White Democrats drew on the success of the whipping campaign, when
they for the first time realized that they could use crime-based disenfranchisement
as a tool to suppress African American votes and African American political power.
Id. at 95:16-96:2, The idea w4s to accomplish indirectly what the Fifteenth
AAmendment prohibited North Carolina from doing directly. The state constitutional
amendment was proposed by Colonel Coleman, a former Confederate who had been
Instructed by his nominating county to lead a “crusade” against the “radical civil
rights officers’ holders party,” i.e., the party that supported equal rights for African
American people. Id. at 100:25-102:5. The committee that prepared the 1877
implementing legislation was chaired by Colonel John Henderson, another former
Confederate who later would preside over the lynching of three African Americans.

Id. at 105:18-106:12,
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83.  The disenfranchisement regime capitalized on Black Codes that North
Carolina had enacted in 1866, which allowed sheriffs to charge African American
people with crimes at their discretion, thus disenfranchising them. 8/16/21 Trial Tr.
82:17-83:21.

84,  All the African American delegates at the 1876 convention voted
against felony disenfranchisement; one explained that the “measure was intended
to disenfranchise his people.” Id. at 103:15-104:9. A contemporary North Carolina
newspaper advocating for the provision stated in 1876 that “the great majority of
the eriminals are Negroes” and that felony disenfranchisement would therefore tend
to “restrain their race from crime.” PX-162; PX-27 at 31. White North Carolinians
declared that “all Negroes are natural horn thieves.” PX-27 at 33-34. Other
Democrats used coded language, like asserting that felony disenfranchisement was
needed to ensure the “purity of the ballot box,” signaling to all that their efforts
targeted African American voters. Id. at 25, 29-31.

85. The 1877 law’s adoption of the requirement to petition an individual
judge for restoration had a particularly disecriminatory effect against African
American people considering the contemporaneous 1876 constitutional amendment
stripping African American communities of the ability to elect local judges. The
judges appointed by the Democrat-controlled legislature in the 1870s were White
Democrats who were committed to White supremacy and were unlikely to grant a
petition to restore an African American person’s voting rights. 8/16/21 Trial Tr.

111:12-112:7.
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36. Legislative Defendants conceded at trial that the goal of the 1870s
legislative enactments was to discriminate against African Americans:

So now I'm going to turn to the second -- the second claim
-- the second claim of plaintiffs that 13-1 has this
impermissible intent and purpose of discriminating
against African American voters. The plaintiffs here
presented a lot of evidence; much of it, if not all of it, all of
it, troubling and irrefutable. You can’t -- I can’t say
anything about a newspaper report that says what it says.
I can’t say anything about the history that is in the -- in
the archives. What I can say is that the evidence that Dr.
Burton presented certainly demonstrates a shameful
history of our state’s use of laws, and with regard to
voting in particular, to suppress the African American
population. That I can’t -~ I can’t contest that. We never
tried to contest that.

8/19/21 Trial Tr. 176:19-177:7.

37. The Court reiterates its finding in the expanded preliminary injunction
order: “As acknowledged by Legislative Defendants at trial, there is no denying the
insidious, discriminatory history surrounding voter disenfranchisement and efforts
for voting rights restoraticn in North Carolina.” 8/27/21 Order on Am. Prelim. Inj.
(“Am. PI Order”) at 8.

38.  North Carolina’s decision in 1877 to disenfranchise people with felony
convictions even after they are released from incarceration and are living in the
community has remained unchanged to this day.

2, 1897 to 1970

39. Between 1897 and 1970, the legislature made various small
adjustments to the procedure for restoration of rights and recodified that law at

N.C.G.S. § 13-1, but the substance of the law was largely unchanged. Individuals
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convicted of felonies were still required to petition individual judges for the
restoration of their voting rights.

40. In 1933, a change in the law instituted a requirement that felons wait
“two years from the date of discharge” instead of four years from the date of
conviction before they were eligible to petition for voting rights restoration. 8/16/21
Trial Tr. 121:1-12; LDX-46. And petitioners were still required to present five
witnesses who had been acquainted with them for the three years directly preceding
the restoration petition. LDX-1 (1969 version of N.C.G.S. § 13-1). Though the
requirements for rights restoration were slightly relaxed in certain ways during this
period, none of those changes were likely to help African American people, who had
been “effectively” disenfranchised by this time “by other means,” including North
Carolina’s poll tax and literacy test established in 1899. 8/16/21 Trial Tx. 173:13-
174:1; PX-27 at 41.

3. The Early 1270s

41.  In the early 1970s, the only African American legislators in the
General Assembly—two of them in 1971, and three in 1973—tried to amend section
13-1 to eliminate its denial of the franchise to people who had finished serving their
prison sentence. As Senator Mickey Michaux explained, the African American
legislators’ priority at that time, and the “priority” of the North Carolina NAACP,
was “automatic restoration applicable across the board—at the least, the restoration
of your citizenship rights after you completed imprisonment.” PX-156 § 156 (Michaux

Affidavit).
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42. In 1971, Reps. Joy J bhnson and Henry Frye proposed a bill amending
section 13-1 to eliminate the petition and witness requirement and to
“automatically” restore citizenship rights to anyone convicted of a felony “upon the
full completion of his sentence.” PX-55 at 1; 8/16/21 Trial Tr. 132:2-133:16. But their
proposal was rejected. Their proposed bill was amended to retain section 13-1’s
denial of the franchise to people living in North Carolina’s communities. In
particular, the African American legislators’ 1971 proposal was successfully
amended in committee to specifically require the completion of “any period of
prabation or parole”-—words that had not appeared in Rep. Johngon and Frye's
original proposal—and then successfully amended again to require “two years [to]
have elapsed since release by the Department of Corrections, including probation or
parole.” PX-55 at 2 (Committee Substitute); id. at 6 (Odom Amendment); 8/16/21
Trial Tr. 134;10-135:12. The amendments also deleted the word “automatically” and
added a requirement to take an oath before a judge to obtain rights restoration. PX-
55 at 2 (Committee Substitute). The 1971 revision to section 13-1 passed as
amended. It fhus required people with felony convictions to wait two years from the
date of the completion of their probation or parole, and then to go before a judgé and
take an oath to secure their voting rights. LDX-2 (1971 session law).

43.  Rep. Frye explained on the floor of the North Carolina House of

Representatives in July 1971 that “he preferred the bill’s original provisions which

sentence, but he would go along with the amendment if necessary to get the bill
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passed.” PX-56 (“Felon Citizenship Bill Gets House Approval,” The News &
Observer (Raleigh, NC), July 8, 1971); see 8/16/21 Trial Tr. 138:14-19.

44. In 1973, the three African American legislators were able to convince
their 167 White colleagues to further amend the law to eliminate the oath
requirement and to eliminate the two-year waiting period after completion of
probation and parole, but they were not able to reinstate voting rights upon release
from incarceration. LDX-6. Senator Michaux explained, with respect to the 1973
revision, that “[o]ur aim was a total reinstatement of rights, but we had to
compromise to reinstate citizenship voting rights only after completion of a sentence
of parole or probation.” PX-156 § 16 (Michaux Affidavit); PX-175 at 85:22-24
(Michaux Deposition). “To achieve even that victory, we vehemently argued and
appealed to our colleagues that if you had served your time, you were entitled to
your rights. Ultimately, what we achieved was a compromise.” PX-156 § 16.

45.  The record eviderice is clear and irrefutable that the goal of these
African American legislators and the NC NAACP was to eliminate section 13-1’s
denial of the franchise to persons released from incarceration and living in the
community, but that they were forced to compromise in light of opposition by their
167 White colleagues to achieve other goals, such as eliminating the petition
requirement. Both Henry Frye’s statement on the House floor and Senator
Michaux’s affidavit makes clear that the African American legislators wanted
disenfranchisement to end at the conclusion of “prison” or “imprisonment.” PX-56;

PX-156 {1 15-17. But as Senator Michaux explained: “We understood at the time
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that we would have to swallow the bitter pill of the original motivations of the law—
the disenfranchisement at its core was racially motivated—to try to make the
system practiced in North Carolina somewhat less discriminatory and to ease the
burdens placed on those who were disenfranchised by the state.” PX-156 9 18.

46. Defendants have argued that the original 1971 bill proposed by the
African American legislators was ambiguous because it referred to restoration after
completion of a “sentence,” and did not use the word prison. The Court rejects this
argument, Henry Frye’s statement. on the House floor made clear that that term
referred to a “prison” sentence, and there would have been no need to amend the bill
to add “probation or parocle” on Legislative Defendaxnts’ theory. Defendants
nonetheless suggest that the addition of the words “probation or parole” in
amendments to the 1971 bill simply “clarified” what the original bill meant all
along. The Court does not find this persuasive in light of Henry Frye's
contemporaneous statement that he opposed the amendments and preferred the
original language which he said he understood to mean the completion of a “prison”
sentence. PX-56.

47.  In support of this argument, Defeﬁdants also point to a single
ambiguous sentence from Senator Michaux's deposition. 8/16/21 Trial Tr. 199:5-
200:4. When read as a whole, Senator Michaux's deposition and affidavit contradict
Defendants' argnments. The deposition and affidavit conclusively establish—
congistent with the official legislative records and contemporaneous news report—

that the African American legislators intended and in fact initially proposed a bill to
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eliminate the disenfranchisement of people on felony supervision. Id. at 200:9-20;
PX-56; PX-156 1§ 15-16 Michaux Affidavit); PX-175 (Michaux Deposition).

48. It was well understood and plainly known in the 1970s that the
historical and original motivation for denial of the franchise to persons on
community supervision in the post-reconstruction era had been to attack and curb
the political rights of African Americans. PX-56 § 14. It was also clear that section
13-1’s implementation was mostly focused on and intended to negatively affect
African Americang political participation. Id. Indeed, the reason the NC NAACP
made a push to amend the statute was precisely becausge the law was having a
major impact on African American’s registration spportunities. Id. No Defendant
disputed during trial that the legislators in the 1970s understood the law’s racist
origins and discriminatory effects, nor.did Defendants introduce any contrary
evidence.

49.  Rep. Jim Ramsey, who chaired the House Committee offering the
committee substitute adding back in the words “probation and parole,” openly
acknowledged in 1971 that the provision governing restoration of voting rights was
“archaic and inequitable.” PX-56. Rep. Ramsey provided no explanétion for the
Committee’s decision to nonetheless preserve the existing law’s disenfranchisement
of people after their release from any incarceration.

50. Defendants presented no evidence at any time during trial advancing

any race-neutral explanation for the legiglature’s decision in 1971 and 1973 to
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preserve, rather than eliminate, the 1877 bill’s denial of the franchise to persons on
community supervision,

51. There was no independent justification or race-neutral explanation for
retaining the rule from 1877 that denied the franchise to individuals after release
from incarceration in the 1971 and 1973 amendments to section 13-1. 8/16/21 Trial
Tr. 148:10-18. That provision was added back without explanation.

52.  As Legislative Defendants acknowledged at trial, racism against
African Americans remained rife in North Carolina, including in the General
Assembly, in the 1970s. There were 3 African American legislators and 167 White
ones. PX-56 Y 10. Many of the White legislators openly held racist views. Id.
Legislators used racial slurs to refer to then:Heps. Johnson, Frye, and Michaux, Id.
1 11. The Ku Klux Klan was active, arcir-segregationist George Wallace won North
Carolina’s presidential primary in 1972, and Jesse Helms was elected to the U.S.
Senate. Id. ¥ 6; PX-27 at 47,°59; 8/16/21 Trial Tr. 128:15-16. An effort to repeal
North Carolina’s racist literacy test failed in 1970,

53. The “Law and Order” movement of the 1960s and 1970s painted
African American individuals as criminals and focused on increasing the severity of
criminal punishments. 8/16/21 Trial Tr, 123:1-125:25; 126:25-127:19. As explained
by the News & Observer in 1968 that, “[tJo many North Carolinians, law and order
means keep the [n-word] in their place.” PX-168.

54.  North Carolinians clearlylassociaded the expansion of voting rights for

people with felony convictions with the expansion of voting rights for African
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Americans, even during the 1960s and 1970s. 8/16/21 Trial Tr. 128:17-129:6. A piece
in the Asheville Citizen Times warned against the passage of federal “voting rights
legislation” on the ground that it would enable “unconfined felons” to vote, i.e.,
people with felony convictions who were living in the community on probation,
parole, or supervision. Id. The Chairman of North Carclina’s Board of Elections
issued a statement in 1970 warning against amendments to the Voting Rights Act
on the ground that it would enable felons to vote. Id. at 129:7-22. Even in the 1970s,
people in North Carolina understood that maintaining felony disenfranchisement
“is one way of ... keeping African-American people from voting.” Id. at 130:7-16. .

55. The 1971 and 1973 revisions to secticni 13-1 carried forward three key
elements of the original, racist 1877 legislatiou: the disenfranchisement of all people
with any felony conviction, not just a subset; the criminal penalty for voting before a
person’s voting rights are restored; and the denial of the franchise to persons living
in the community after release from any term incarceration. Id. ét 148:16-149:6.
The current version of seciion 13-1 continues to carry over and reflect the same
racist goals that drove the originél 19th century enactment. Id. at 149:7-15.

B. Present Day Effect of N.C.G.S. § 13-1.

56.  Plaintiffs’ expert Dr. Frank Baumgartner serves as the Richard J.
Richardson Distinguished Professorship in Political Science at the University of
North Carolina at Chapel Hill. PX-1 at 1 (Baumgartner Report); PX-2 at 1
(Baumgartner CV). The Court accepted Dr. Baumgartner as an expert in polhitical
science, public policy, statistics, and the intersection of race and the criminal justice

system. 8/18/21 Trial Tr. 9:22-10:7. Dr. Baumgartner addressed, among other
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issues, the number of persons denied the franchise due to felony probation, parole,
or post-release supervision in North Carolina, as well as the racial demographics of
such persons, at both the statewide and county levels. All parties stipulated to Dr.
Baumgartner’s main findings regarding the number of people on felony probation,
parole, or post-release supervision, and many of his findings regarding the extreme
racial disparities in disenfranchisement among African American and White North
Carolinians. Fact Stip. 14 40-42, 46-56. The Court credits Dr. Baumgartner’'s
testimony and accepts his conclusions.

1. Denial of the Franchise to Over 56,000 Persons on Community
Supervision.

57. At least 56,516 individuals in Norih Carolina are denied the franchise
due to probation, parole, or post-release supervision from a felony conviction in
North Carolina state or federal court. 8/18/21 Trial Tr. 14:25-20:6; PX-3; Fact Stip.
919 40-42. Of these persons, 51,44]. are on probation or post-release supervision from
a felony conviction in North Caroclina state court—40,832 are on probation and
12,376 are on parole or post-release supervision, with some persons being on both
probation and post-release supervision simultaneously. PX-3; Fact Stip. q 40. Based
on data published by the federal government, 5,075 individuals are denied the
franchise due to probation from a felony conviction in North Carolina federal court.
PX-3; Fact Stip. § 42 (data as of December 31, 2019); see also Fact Stip. ] 41 (5,064
individuals as of June 30, 2020).

58. In individual counties, the overall rate of disenfranchisement ranges

from 0.25% to roughly 1.4% of the voting-age population. Id. at 20:19-22:16.
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59. 25 counties in North Caroiina have an overall disenfranchisement rate
lower than 0.48% (the 2bth percentile and below); 50 counties have an overall
disenfranchisement rate from 0.48% to 0.83% (the 25th to 75th percentile); and 25
counties have an overall disenfranchisement rate higher than 0.83% (the 75th
percentile and above). 8/18/21 Trial Tr. 23:4-22. These numerical cutoffs at 0.48% to

bEIN {1

0.83% can be used generally to designate counties as having “low,” “medium,” and
“high” rates of disenfranchisement. Id. at 23:23-24:3.

60. In 9 counties—Cleveland, McDowell, Pamlico, Beaufort, Madison,
Sampson, Duplin, Lincoln, and Scotland Counties—moxre than 1% of the entire
voting-age population is denied the franchise due v felony probation, parole, or
post-release supervision. 8/18/21 Trial Tr. at 24:4-25; PX-1 at 10; PX-7; Fact Stip. q
46.

2. Racial Disparities in Felon Disenfranchisement

61. North Carolina’s denial of the franchise on felony probation, parole, or
post-release supervision disproportionately affects African Americans by wide
marging at both the statewide and county levels, 8/18/21 Trial Tr. 12:16-19; PX-1 at
3-4. African Americans comprise 21% of North Carolina’s voting-age population,
but over 42% of those denied the franchise due to felony probation, parole, or post-
release supervision from a North Carolina state court conviction alone, 8/18/21 Trial
Tr. 27:20-28:14; PX-4; Fact Stip. § 47. African American men are 9.2% of the voting-
age population, but 36.6% of those denied the franchise. PX-1 at 7; Fact Stip. § 50.

In comparison, White people comprise 72% of the voting-age population, but only
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52% of those denied the franchise. 8/18/21 Trial Tr. 27:20-28:14; PX-4. These
numbers are the very definition of a racial disparity. 8/18/21 Trial Tr. 28:3-4.

62. Intotal, 1.24% of the entire African American voting-age population in
North Carolina are denied the franchise due to felony probation, parole, or post-
release supervision, whereas only 0.45% of the White voting-age population are
denied the franchise. 8/18/21 Trial Tr. 28:15-29:12; PX-4; PX-6; Fact Stip. § 48. The
African American population is therefore denied the franchise at a rate 2,76 times
as high as the rate of the White population. 8/18/21 Trial Tr. 29:13-22; PX-4. If there
were no racial disparity in the impact of section 13-1, that ratio would be 1.0. The
African American-White disenfranchisement ratic o1 2.76 shows a very high degree
of racial disparity in disenfranchisement amoug African American and White North
Carolinians. 8/18/21 Trial Tr. 29:20-30;2,

63.  Although more White people are denied the franchise due to felony
post-release supervision than African American people in aggregate, this does not
affect the finding that African American people are disproportionately affected by
section 13-1. Id, at 30:3-17. There are nearly 6 million voting-age White people in
North Carolina, compared to fewer than 1.8 million voting-age African American
people. PX-4, Thus, to determine whether racial disparities exist, it is necessary to
compare African American and White rates of disenfranchisement, rather than
aggregate numbers of disenfranchised African American and White people. 8/18/21

Trial Ty. 30:3-17.
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64. 'The statewide data reveal an extremely high degree of racial disparity,
with African American people denied the franchise due to felony probation, parole,
or post-release supervision at a much higher rate than White people. Id. at 34:24~
35:9.

65. Extreme racial disparities in denial of the franchise to persons on
community supervision also exist at the county level, PX-1 at 9-20. In 77 counties,
the rate of African Americans denied the franchise due to felony probation, parole,
or post-release supervision is high (more than 0.83% of the African American
voting-age population), whereas there are only 2 counties where the rate of African
American disenfranchisement is low (less than 0.48% of the African American
voting-age population). 8/18/21 Trial Tr. 37:8-17; PX-8. In comparison, the rate of
White disenfranchisement is high in only 10 counties, while the rate of White
disenfranchisement 1s low in 53 counties. 8/18/21 Trial Tr. 36:21-37:7; PX-8. These
numbers show the extreme racial digparities in denial of the franchise to bersons on
community supervigion. 8/18/21 Trial Tr. 37:18-38.7.

66. In 19 counties, more than 2% of the entire African American voting-age
population are denied the franchise due to felony probation, parole, or post-release
supervision. 8/18/21 Trial Tr. 44:10-15; PX-9; Fact Stip. § 49. In 4 counties, more
than 3% of the African American voting-age population are denied the franchise.
8/18/21 Trial Tr. 44:21-24. In 1 county, more than 5% of the African American
voting-age population are denied the franchise, meaning that 1 in every 20 African

American adult residents of that county cannot vote due to felony probation, parole,
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or post-release supervision. Id. at 44:24-45:21. In comparison, the highest rate of
White disenfranchisement in any county in North Carolina‘is 1.25%. Id. at 40:18-
41:11, 45:22-25; Fact Stip. Y 49. These numbers, too, show the extreme racial
disparities in denial of the ﬁanchse to persons on community supervision. 8/18/21
Trial Tr. 46:3-17.

67. In 44 counties, the percentage of the African American voting-age
population that is denied the franchise due to probation, parole, or post;release
supervision from a felony conviction in North Carolina state court is more than
three times greater than the comparable percentage of the White population. Fact
Stip. q 51,

68, Among the 84 counties where there is sufficient data for comparison,
African Americans are denied the franchise due to felony probation, parole, or post-
release supervision at a higher rate than White people in every single county. Id. at
53:4-9; PX-1 at 15; PX-11, There is not a single county where the White
disenfranchisement rate is greater than the African American rate, and there are
only 2 counties where the rates are close. 8/18/21 Trial Tr. 53:10-16. In 24 counties,
the African American disenfranchisement rate is at least four times greater than
the White rate. Id. at 54:2-14. In 8 counties, the African American
disenfranchisement rate is at least five times greater than the White rate. Id. at
56:3-19.

69. In sum, North Carolina’s denial of the franchise to persons on felony

probation, parole, or post-release supervision has an extreme disparate impact on
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African American people. At both the statewide level and the county, African
American people are disproportionately denied the franchise by wide margins.
8/18/21 Trial Tr. 78:2-22. As Dr. Baumgartner aptly put it, “We find in every case
that it works to the detriment of the African American population.” Id, at 78:21-22.

70. Legislative Defendants’ expert Dr. Keegan Callanan opined that there
is no racial disparity in denial of the franchise to persons on community supervision
because “100% of felons of every race in North Carolina” are disenfranchised. LDX-
13 at 3; PX-177 (Callanan Dep.). In its September 2020 summary judgment order,
the Court found that Dr. Callanan’s report was entitled to “no weight” because it
was “unpersuasive in rebutting the testimony of Flaintiffs’ e.xperts, was flawed in
some of its analysis and, while Dr. Callananis an expert in the broad field of
political science, his experience and expertise in the particular issues before this
panel are lacking.” MSJ Order at 8. Dr. Callanan’s opinions still are entitled to no
weight.

C. N.C.G.S. § 13-1 Denies the Franchise to Persons on Community

Supervision Who Would Otherwise Register and Vote and
Likely Affects the Outcome of Elections.

71.  Of the 56,000-plus people denied the franchise due to felony
supervision, a substantial percentage of them—thousands of people—would register
and vote if they were not denied the franchise. Given how close elections often are
in North Carolina, excluding such large numbers of would-be voters from the

electorate has the potential to affect election outcomes.
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1. Expected Voter Turnout Among People on Felony Supervision

72.  Plaintiffs’ expert Dr. Traci Burch is an Associate Professor of Political
Science at Northwestern University and a Research Professor at the American Bar
Foundation. PX-30 (Burch CV); PX-29 at 1 (Burch Report); 8/17/21 Trial Tr. 7:5-8.
The Court accepted Dr. Burch as an expert in political science, publie policy,
statistics, and racial disparities in political participation. 8/17/21 Trial Tr. 13:20-
14:10. Dr. Burch analyzed, among other issues, voter turnout and registration for
persons who have been denied the franchise in North Carolina due to felony
probation, parole, or post-release supervision. Id, at 14:12-15:2; PX-29 at 3. The
Court credits Dr. Burch’s testimony and accepts hey conclusions.

73.  Section 13-1 prevents thousands of people living in North Carolina
communities from voting who would vote if not for the disenfranchisement. PX-29
at 4; 8/17/21 Trial Tr. 15:16-22. It would be reasonable to expect that at least 38.5%
of this population under feleny supervision would register to vote, and that at least
20% of them would vote in the next presidential election if they were not denied the
franchise due to section 13-1. Many subgroups, including older voters, African
American voters, and women voters, may vote at rates higher than 30%. PX-29 at
20-21; 8/17/21 Trial Tr, 37:6-38:3.

74.  To examine the recent voter registration and turnout statistics of
people in North Carolina with felony convictions, Dr. Burch matched data on felony
offenders from the North Carolina Department of Public Safety (“DPS”) to voter
registration and history data containing information on all registered voters from

the North Carolina State Board of Elections. PX-29 at 8; 8/17/21 Trial Tr.17:10-22.
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75.  38.5% of North Carolinians currently on felony supervision had
registered to vote in the past, and about 20.1% of otherwise eligible voters now on
felony supervision, who were over the age of 18 and were not serving a sentence for
a felony conviction in 2016, voted in the 2016 presidential election. PX-31; 8/17/21
Trial Tr. 20:11-17.

76.  39.8% of African Americans currently on felony supervision, and 38.5%
of Whites, had ever registered to vote. Voter turnout was also similar between the
two groups: 20.3% of African Americans currently on felony supervision, and 21.3%
of Whites, voted in the 2016 general election. PX-32; 8/17/21 Trial Tr. 21:7-24.

77.  Despite these similar registration and turnout rates, about 1.5 million
African Americans were registered to vote irt North Carolina in 2016, compared
with 4.8 million Whites. The number of African American individuals on community
supervision that are denied the franchise under section 13-1 relative to the overall
number of African American registered voters is almost three times as high as
number of White individuals on community supervision that are denied the
franchise under section 13-1. PX-29 at 12; 8/17/21 Trial Tr. 22:2-11.

78.  Despite roughly similar turnout in the past among African Americans
and Whites on felony supervision, the denial of the franchise to persons under
community supervision has a greater impact on African American voter turnout
than White voter turnout because African Americans are a smaller percentage of

the total voting-age population, PX-29 at 12; 8/17/21 Trial Tr. 22:2-11.
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79.  Dr. Burch also analyzed gender differences in the voting behavior of
the community supervised population. Her methodology likely produced
underestimates for turnout among women primarily because the matching
approach will underestimate voter registration and turnout among women who
change their names because of entering or leaving a marriage. PX-29 at 13; 8/17/21
Trial Tr. 24:4-8.

"80. Women registered in the past at higher rvates than men: 43.1% of
women currently on felony supervision had registered to vote in the past, compared
with only 37.3% of men. Turnout rates in the presidential election were also higher:
21.8% of women currently on felony supervision veied in the 2016 general election,
compared with 19.6% of men. PX-32; 8/17/21Trial Tr. 24:9-21.

81. The pattern of voting participation by age largely mirrors that of the
broader population: older individuzls vote at higher rates than younger individuals
and voting among younger cohiorts in the community supervised population lags
significantly behind voting among older people on felony supervision. PX-29 at 14;
8/17/21 Trial Tr. 27:17-25, |

82. Among people currently on felony supervision who were ages 18 to 29
at the time of the 2016 general election (about 39% of the community supervised
population), 36.1% had ever registered to vote and 15.1% voted in the 2016 general
election. PX-34; 8/17/21 Trial Tr. 25:19-23. Among those ages 30 to 44 at the time of
the election, 40% had ever registered to vote and 21% voted in the 2016 general

election. PX-34; 8/17/21 Trial Tr. 26:6-9. Among those ages 45 to 60 at the time of
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the election, 48.2% had ever registered to vote and 30% turned out to vote in 2016.
Those over the age of 61 at the time of the election reported the highest
participation: 50% of these older persons had ever registered and 36% voted in the
2016 general election. PX-34; 8/17/21 Trial Tr. 26:10-25, 27:1-16.

83.  The type of punishment a persoﬁ received also impacted the voting
behavior of people under felony supervision. Among the overall community
supervised population, there is some small participation differences between people
who have served time in prison for a felony conviction and those who have not, PX-
29 at 15; 8/17/21 Trial Tr. 26:10-25, 27:1-16. Among these currently on felony
supervision who have never sérved time in prison fer a felony conviction, 40.5%
have registered to vote in the past and 20.6% voted in the 2016 general election.
PX-29 at 15; 8/17/21 Trial Tr. 28:19-25. 11 comparison, among those who have
served time in prison for a felony conviction in the past, 37.0% have registered to
vote in the past and 19.7% veted in the 2016 general election. PX-29 at 15-16;
8/17/21 Trial Tr. 29:4-10.

84. Ofthe 372,422 eligible North Carolina voters who have completed
their felony probation, parole, or post-release supervision at the time of the 2016
general election, 103,130 or 27.69% voted in the 2016 general election. PX-35;
8/17/21 Trial Tr, 32:7-19.

85. Turnout among the group of people who had completed their felony
supervigion at the time of the 2016 general electi;)n varied by demographic

characteristics. African Americans in this cohort voted at a slightly higher rate than
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Whites (29.8% to 26.3%). Turnout among those under age 30 was lower (13.1%)
than that of the oldest group of voters (35.46%). PX-35; 8/17/21 Trial Tr. 33:10-35.
People who had served only felony supervision without time in prison voted at a
slightly higher rate than those who had served some time in prison (28.5 to 27.3%).
PX-29 at 17; 8/17/21 Trial Tr. 34:5-13.

86. A substantial number of the 34,644 people who were eligible voters at
the time of the 2016 general election and experienced their first felony conviction
and disenfranchisement after the election—20.4%—voted in the 2016 general
election. PX-29 at 18; PX-36; 8/17/21 Trial Tr. 34:14-20,°35:16-20. Turnout rates
among this group were lower than the population who had finished serving their
felony sentences at the time of the 2016 general election because this group was
disproportionately younger, with half of them under age 30 at the time of the 2016
general election. PX-36; 8/17/21 Trial Tr. 35:21-36:1-4. Among this group, those who
experienced their first felony conviction after age 61 voted at nearly three times the
rate of those under agé 30 at the time of the 2016 general election. PX-36; 8/17/21
Trial Tr. 36:14-21.

87. There is also a large disparity in turnout rates across punishment
type. Only 17.7% of people who would eventually serve time in prison voted in the
2016 general election, compared with 22,7% of those would serve only a felony
supervision sentence with no time in prison, PX-29 at 20; 8/17/21 Trial Tr. 36:22-

37:1-5.
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88. The Court accepts Dr. Burch’s conclusion that, based on her analyses,
at least 20% of persons on felony supervision in North Caroclina would vote in
upcoming elections if they were not denied the franchise. The Court further accepts
Dr. Burch’s conclusibn that important subgroups of this class of voters—including
women, African Americans, and older people—would vote at even higher rates. PX-
39 at 2; 8/17/21 Trial Tr. 39:1-14, 40:10-16.

89. The Court agrees that Dr. Burch’s 20% estimate is conservative for
several reasons: (1) the process of matching DPS files with election records
underestimates the registration and turnout of women because they may change
their names due to marriage, divorce, or other life'events; (2) the process relies on
exact matching so typographical and other exrors will cause false negatives; and (3)
some individuals may have moved out of state and thus are no longer eligible voters
in North Carolina, or may have lived and voted in different stateé prior to their
North Carolina conviction, PX-39 at 2; 8/17/21 Trial Tr. 39:15-40:1-9.

90. Both voter turnout and voter registration are indications of future
voting behavior, and political scientists sort voters into two categories: “core
voters”—people who vote consistently in every election—and “peripheral voters”—
‘people who vote episodically in elections of high interest. PX-39 at 3; 8/17/21 Trial
Tr. 41:12-42:1-3,

91.  Looking at only 2016 turnout data might accurately capture the voting
behavior of “core voters,” but ignoring registration rates and other data would

underestimate the extent to which “peripheral voters” might participate in a given
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election if they were not denied franchise due to being on community supervision.
PX-39 at 3; 8/17/21 Trial Tr, 42:12-43:1.

92. Additionally, 22.6% of people currently on felony supervision who were
eligible during the 2012 general election voted. PX-39 at 4; 8/17/21 Trial Tr. 43:16-
21.

93. When Dr. Burch combined the data from the 2012 and 2016 elections,
she observed that the North Carolina felony supervision population is split into core
and peripheral voters. PX-39 at 4; 8/17/21 Trial Ty, 43:22-45:2. 18% of the eligible
population voted in only one of the 2012 and 2016 general elections, but not both,
These are peripheral voters. PX -40; 8/17/21 Trial F'r. 44:16-19, Additionally, 13.7%
of the people on felony supervision voted in hoth 2012 and 2016 elections. These are
core voters. PX-40; 8/17/21 Trial Tr. 44:20-23,

94.  31.7% of people curreritly under felony supervision voted in one or both
of the 2012 and 2016 presidential elections. At least 20% of those currently on
felony supervision would vote in upcoming elections if they were not
disenfranchised. PX-40; 8/17/21 Trial Tx. 45:3-17, 45:18-46:1-4.

95. People convicted of felonies who later completed a felony supervision
sentence in North Carolina have turnout rates at or above 20% over the last three
presidential elections. PX-39 at 6; 8/17/21 Trial Tr. 46:20-48:19. At least 20% of
those currently on felony supervision would vote in upcoming elections if they were

not disenfranchised.
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2. The Potential Impact on Elections

96. To evaluate whether the denial of the franchise to persons on
community supervision may affect election outcomes in North Carolina, Plaintiffs’
expert Dr, Baumgartner analyzed recent statewide and county elections in which
the vote margin in the election was less than the number of disenfranchised persons
in the relevant geographic area. 8/18/21 Trial Tr. 89:4-17; PX-1 at 26. The Court
credits Dr. Baumgartner’s testimony and accepts his conclusions,

97. In 2018 alone, there were 16 different county elections where the
margin of victory in the election was less than the number of people denied the
franchise due to felony supervision in that county: 8/18/21 Trial Tr. 91:19-92:3; PX.
21; Fact Stip. § 57. For instance, the Allegheny County Board of Commissions race
was decided by only 6 votes, whereas 68 peaple in Allegheny County are denied the
franchise due to felony supervisien-—more than eleven times the vote margin.
8/18/21 Trial Tr. 92:5-93:5. The Ashe County Board of Education race was decided
by only 16 votes, whereas 125 people in Ashe County are denied the franchise due
to felony supervision—nearly eight times the vote margin. Id. at 93:21-94:2, The
Beaufort County Board of Commissioners race was decided by only 63 votes,
whereas 457 people in Beaufort County are denied the franchise due to felony
supervision—more than seven times the vote margin. Id. at 94:3-11.

98. The number of African Americans denied the franchise due to being on
felony supervision exceeds the vote margin in some elections. For instance, the
number of African Americans denied the franchise in Beaufort County (235) exceeds

the vote margin in the Beaufort County Board of Commissioners race (63). Id. at
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94:12-95:10. The number of African Americans denied the franchise in Columbus
County (143) exceeds the vote margin in the Columbus County Sheriff's race (43).
Id. at 95:11-96:2. The number of African Americans denied the franchise in Lee
County (152) exceeds the vote margin in the Lee County Board of Education race
(78). Id. at 96:15-97:1.

99. People living in the community on felony supervision have an interest
in the outcome of county elections, as does everyone. Id. at 93:6-20. That is
especially true of a county sheriffs race. As Dr. Baumgartner explained:

[W]e all have an interest in every race. IDemocracy
matters, but people in this case and the people in this
category have a particular interest it the criminal justice
actors, district attorney, sheriffs, judges, but they have an
interest in everything, but certainly a County Sheriff, you
know, runs the jail. That's 4n important function in
criminal justice, so people certainly have an interest in
those races in particulsy, the people of this cat- -- the

people that we’re talking about who are disenfranchised
under these policies.

Id. at 96:3-14. This Court #grees,

100. Legislative Defendants’ expert Dr. Callanan attempted to offer some
criticisms of Dr. Baumgartner’s analysis regarding the potential impact on election
outcomes. Dr. Baumgartner explained why those criticisms are incorrect, id. at
97.4-100:17; PX-25, and the Court once again concludes that Dr. Callanan’s report |
1s entitled to no weight.

101. In addition to county-level elections, there are statewide races where
the vote margin in the election was less than the number of people denied the

franchise due to being on community supervision statewide. Id. at 100:18-22. For
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instance, the 2016 Governor’s race was decided by just over 10,000 votes, far less
than the 56,000-plus people denied the franchise statewide. Id. at 100:23-101:13. In
2020, two prominent statewide races were decided by vote margins that are only a
fraction of the number of persons denied the franchise statewide. Id. at 101:14-22.

102. There are also many 2018 state House and state Senate races that had
a vote margin of less than 100 votes. Id. at 101:23-102:6; PX-22. Dr. Baumgartner
did not receive data that would have allowed him to calculate the number of
disenfranchised persons in each of these House or Senate districts. 8/18/21 Trial Tr.
102:17-103:1. Nevertheless, the closer the margin of any election, the greater the
chance that North Carolina’s denial of the franchise to over 56,000 persons on
felony supervision could affect the outcome of the election. Id. at 103:2-20.

D. N.C.G.S. § 13-1 Does Not Serve Any Legitimate State Interest
and Causes Substantial Harm.,

1. N.C.G.S. § 13-1 Does Not Serve Any Legitimate State Interest

103. As the Court noted in September 2020, in its interrogatory responses,
Defendants initially put forward “numerous” possible state interests that section
13-1 might be thought to serve. 9/4/20 Order of Inj. Relief (“PI Order”) at 9; see LDX-
144; SDX-146. The Court at that time accordingly denied summary judgment and a
preliminary injunction on Plaintiffs’ broader claims concerning the denial of the
franchise to all persons on felony supervision, noting that Defendants should have
the opportunity to offer “facts or empirical evidence” supporting those purported

state interests. PI Order at 9.
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104. Nevertheless, at trial in August 2021, Defendants failed to introduce
any evidence supporting a view that section 13-1's denial of the franchise to people
on felony supervision serves any valid state interest today.

105. The State Board’s Executive Director testified that the State Board is
not asserting those interests to justify enforcing the challenged law today. PX-176
(excerpts from Bell 30(b)(6) Dep.). The State Board Defendants’ interrogatory
response identified interests including “regulating, streamlining, and promoting
voter registration and electoral participation among North Carolinians convicted of
felonies who have been reformed”; “simplifying the administration of the process to
restore the rights of citizenship to North Carolinians convicted of felonies who have
gerved their s'entences”; “avoiding confusionr among North Carolinians convicted of
felonies as to when their rights are restored”; “eliminating burdens on North
Carolinians cenvicted of felonies to take extra steps to have their rights restored
after having completed theix sentences”; “encouraging compliance with court
orders.” Id. at 176:20-206:15. The Executive Director testified that the State Board
is not asserting that the denial of the franchise to people on felony supervision
serves any of these interests as a factual matter in the present day, and she
admitted that the State Board is unaware of any evidence that denying the
franchise to such people advances any of these interests. Id.

106. Indeed, the State Board’s Executive Director conceded that striking

down. section 13-1’s denial of the franchise to people on felony supervision would

“promote their voter registration and electoral participation.” Id. at 182:17-22.
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107. The State Board Defendants did not introduce facj:s or empirical
evidence at trial supporting any assertion that section 13-1's denial of the franchige
to persons on felony supervision serves any legitimate governmental interest.

108. The Legislative Defendants did not introduce facts or empirical
evidence at trial supporting any assertion that section 13-1’s denial of the franchise
to people on felony supervision serves any legitimate governmental interest,

109, In closing argument, Legislative Defendants asserted that section 13-1
serves an interest in “creat[ing] .. . the finish line for when . . . the loss of rights is
finished, when it terminates.” 8/19/21 Trial Tr. 166:2-10. The Court does not find
this alleged interest persuasive or legitimate.

110. Legislative Defendants also asserted in closing argument that section
13-1 serves an interest in “t[ying] the restoration to the cbmpletion of the sentence,”
including the completion of any period of supervision. Id. at 166:11-22, But
Defendants did not support this circular logic with any evidence to justify why it is
a legitimate interest.

111. To the extent Defendants still contend that the challenged scheme
serves interests “requiring felons to complete all conditions of probation, parole, and
post-trial supervision,” as they did in interrogatory responses, those interests are
tautological. Nor have Deferidants introduced any evidence that withholding the

franchise encourages completion of post-release and probationary conditions, and

literature, PX-29 at 22-34 (Burch Report).
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112, To the extent Defendants still contend that the challenged scheme
serves an interest in withholding restoration of voting rights from people with
felony convictions who do not abide by court orders, they have introduced no
evidence that the prospect of disenfranchisement results in higher rates of
compliance with court orders, and there is no support in the scholarly literature for
such a claim. Id. at 32, In any event, section 13-1 denies the franchise to people on
felony supervision regardless of whether they are complying with court orders and
the conditions of their supervision.

113. Defendants have argued that the changes to section 1.31 in the early
1970s served a valid state interest in eliminating onerous procedural requirements
for rights restoration, such as a requirement; to petition a court with supporting
witnesses or swear an oath before a judge. See, e.g., 8/19/21 Trial Tr. 166:23-167:18,
169:17-22, But those procedural requirements are not at issue in this case.
Plaintiffs instead challenge section 13-1’s denial of the franchise to people on felony
supervision.

114. In any event, while the final decision to restore a person’s voting rights
18 no longer left to the discretion of a judge, there remains a number of discretionary
decisions, espectally in sentencing, but also in whether to charge an individual,
what offenses to charge, whether to reduce charges, and whether a plea offer is
extended, that have a direct effect upon when a person’s right to vote is restored.
Am. PT Order at 5. Section 13-1's denial of the franchise to people on probation,

parole, or post-release supervision exacerbates the inequitable effects of that
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judicial discretion, because judges retain discretion in deciding the length of
probation and whether to terminate a person’s probation. Pursuant to N.C.G.S. §
15A-1342(a), a court may place a convicted person on probation for the appropriate
period as specified in N.C.G.S. § 15A-1343.2(d), not to exceed a maximum of five
years. And pursuant to N.C.G.S. § 15A-1342(b), a court has discretion to terminate
an individual’s probation “at any time ... if warranted by the conduet of the
defendant and the ends of justice.” See also Fact Stip. § 44. The median duration of
probation for persons sentenced to felony probation in North Carolina state court is
thirty months. Id. | 43.

2, N.C.G.S. § 13-1 Does Substantial Tiarm

115. In contrast to the absence of evidence that section 13-1’s denial of the
franchise to people on felony supervision serves any valid state interest today, the
evidence establishes that such denial of the franchise causes serious harm to
individuals and communities, and in fact undermines important state interests
including several of the interests put forward by Defendants.

a. Testimony of Plaintiffs’ Expert Dr. Burch

116. Section 13-1’s denial of the franchise to persons on felony supervision
does not advance those interests put forward by the State and instead causes only

harm.t

1 Much of Dr. Burch’s analysis of potential state interests in her report concerned
the effect of conditioning rights restoration on the satisfaction of financial
conditions of supervision, which was no longer relevant at trial given the Court’s
September 2020 summary judgment order.
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117. The scholarly literature does not support the claim that section 13-1
“eliminatfes] burdens” in ways that “promote the voter registration and electoral
participation of people who completed their sentences.” In fact, section 13-1 may
even decrease turnout. PX-29 at 36-37; 8/17/21 Trial Tr. 58:4-13.

118. Turnout among people aged 18-29 who had been convicted but
completed supervision by 2016 (13.01%) was several percentage points lower than
turnout of people in 2016 who were later convicted of their first felony (15.7%). PX-
29 at 39; 8/17/21 Trial Tr. 60:2-18. In other words, the experience of being denied
the franchise decreases turnout among an otherwise similarly situated population.
8/17/21 Trial Tr. 64:8-65:2.

119. People who served probation sentences for misdemeanors are 15% less
likely to vote following their sentence, whereas people who served probation
sentences for felony convictions (and thus were denied the franchise) are 40% less
likely to vote following their sentence. This 25% differential in turnout rates can be
attributed to the experience of felony disenfranchisement. PX-39 at 9-10; 8/17/21
Trial Tr. 63:9-64:5.

120. 'The scholarly literature shows that the existence of felony
disenfranchisement laws themselves lead to widespread confusion and
misunderstandings among people with felony convictions about whether they can
vote, even in states with automatic restoration. Audit studies have shown that,

despite official policies, local bureaucrats themselves can contribute to confusion
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about voting rights by failing to respond to questions or by answering questions
incorrectly. PX-29 at 87; 8/17/21 Trial Tr. 58:14-59:1-5.

121, A 2014 peer-reviewed study of North Carolina’s re-enfranchisement
notification procedures concluded that those procedures have no effect on
registration and turnout among people who have finished serving their sentences,
including probation and parole. 8/17/21 Trial Tr. 59:6-60:1. The researchers
concluded that North Carolina’s forms and guidance “lacked clarity” and that the
information tended to be lost or crowded out. Id. Although Defendants asserted that
the documents provided to people ending probation have changed since 2014, they
did not iﬁtroduce any evidence that the documenfs used today are any clearer than
those used at the time of the 2014 study.

122, Continued denial of the franchise to persons on community supervision
has a stigmatizing effect, and the scholarly literature concludes that felony
disenfranchisement hindergthe reintegration of people convicted of felonies into
society. Id. at 65:13-66:18. Felony disenfranchisement is among a long list of
stigmatizing and wide-ranging collateral consequences for people convicted of
felonies, including civil restrictions on voting, officeholding, and jury service;
employment and occupational licensing, and even economic exclusions from welfare,
housing, and other public benefits. There are more than 35,000 such penalties in
state and federal law across the United States. Id. at 65:13-66:1; PX-29 at 40.

123. Denial of the franchise to people on felony supervigion reduces political

opportunity and the quality of representation across entire communities in North
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Carolina. The population of people on felony supervision who are denied the
franchise in North Carolina is highly concentrated into particular neighborhoods.
8/17/21 Trial Tr. 67:3-23. Felony disenfranchisement rates of young adults living in
certain neighborhoods in North Carolina is as high as 18 to 20 percent. Id. Such a
high level of communal denial of the franchise can discourage other young people
from voting, because voting is a social phenomenon. Indeed, turnout among eligible
voters is lower in communities with higher rates of denial of the franchise among
people living in those communities. Id. at 67:24-68:15. Thess communities are less
likely to be the subject of voter mobilization efforts by pelitical parties, have less
turnout, and have less political power and political equality as a consequence of the
denial of the franchise to people on felony supervision. Id. at 66:22-67:23, 68:16-
69:17; PX-29 at 43.

124, Denial of the franchise to persons on felony supervision harms
individuals, families, and cozamunities for years even after such supervision ends.
PX-29 at 45; 8/17/21 Trial Tr. 69:18-70:6.

b. Testimony from the Department of Public Safety

125, DPS documents given to impacted individuals about their voting rights
are unclear and can easily lead to confusion. It is eritically important for DPS
documents to inform people about their voting rights in simple, clear, plain English
terms, and it is critically important to confirm that affected individuals have
received, read, and clearly understood any written materials provided to them about

their voting rights. 8/19/21 Trial Tr. 70:1-20. But the DPS forms are not simple or
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clear, and they do not speak in plain English about the basic question of whether
the person is permitted to vote.

126. One DPS form contains multiple lists of things that people on
probation are and are not permitted to do, but not one of those lists mentions
voting. Id. at 75:20-78:10 (discusging SDX-28). The form further states that “upon
completion of your sentence,” your voting rights are restored,” but the “sentence”
referred to there is different than the “active sentence” referred to earlier on the
same page; one refers to probation and the other refers to incarceration. Id. at
79:21-80:16. DPS does not have any policy directing probation offers to explain to
people on probation receiving this form that the reference to a “sentence” at the end
of the form is different than the “active sentonce” referred to earlier on the same
page. Id. at 80:25-81:8. While this form may be clear to someone who has spent
decades working as a probation cfficer and top DPS official focused on community
supervision, it could easily confuse a person on probation.

127. Another DPS form designed to inform people about the restoration of
their voting rights does not even use any iteration of the word “vote.” Id. at 90:15-
91:14 (discussing SDX-15).

128. DPS does not provide any information about voting rights to people
being transferred from supervised to unsupervised probation. Id. at 98:20-94:4, Nor
does DPS provide people with any information about voting rights (or anything else)
upon completion of their unsupervised probation, Id. at 94:9-22, Degpite her many

years of experience at DPS working on community supervision, Maggie Brewer.
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DPS’s Deputy Director of Community Supervision, testified that she does not even
know whether people on unsupervised probation are permitted to vote. Id. at 87:18-
24, 94:5-8.

129, Section 13-1's denial of the franchise to people on felony supervision
does not avoid confusion, but instead engenders it. If section 13-1 applied only to
people who were incarcerated, all people with felony convictions could simply be
told upon their release from prison that they are eligible to vote.

c. Testimony from the State Board of Elections

130. In addition to confirming that the State Board is not advancing state
interests in support of the denial of the franchise to persons on felony supervision
today, the State Board’s Executive Director aiso made it clear that such denial of
the franchise is very difficult to administer and leads to material errors and
problems.

131. For instance, according to a 2016 audit titled “Post-Election Audit
Report,” in a data-matching process used by the State Board, 100 out of 541
individuals who were initially identified as having voted illegally due to a
felony conviction were in fact eligible voters, based on further investigation. PX-50
at 408; 8/18/21 Trial Tr. 194:2-22, That is a false positive rate of nearly 20%. Id,

132. The State Board uses a related data-matching process to identify
people convicted of felonies in North Carolina state courts who are registered voters,
and these individualg’ registrations are then canceled. But when a voter is
identified by this data-matching process as being ineligible to vote based on a felony

conviction, the State Board does not conduct any further investigation to determine
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the accuracy of the persons identified in the data match as ineligible based on a
felony conviction. 8/18/21 Trial Tr. 195:5-23,

133. Voter registration application materials used by the State Board of
Elections as recently as February of 2020 explained to voters that: “if [you
were] previously convicted of a felony, you must have completed your sentence,
including probation and/or parole” but did not include the words “post-release
supervision” anywhere on the form. 8/18/2021 Trial Tr. 197:7-25; 198:1-11
(discussing PX-43 at 352). Multiple State Board guides providing instructions to
poll workers from as recently as the 2020 elections likewise mention “probation or
parole” but not “post-release supervision.” Id. at 201:1-25; 202:1-24; 203:1-3
(discussing PX-51 at 557, 559); 8/18/21 Trial Tr. 204: 24-25; 205:1-20 (discussing
PX-46 at 256). The State Board’s Executive Director acknowledged that if a person
on post-release supervision asked z poll worker, “I finished serving my jail sentence
or prison sentence but I'm on post-release supervision. Can I vote?” the poll worker
might consult the State Board’s instructions and conclude, incorrectly, that the
answer was “yves.” 8/18/21 Trial Tr. 203:20-25; 204:1-3.

134. A person on post-release supervision could truthfully answer the
question poll workers are trained to ask, “Are you currently on probation or parole
for a felony conviction?” with the answer: “no.” Based on their “no” answer, that
person would be permitted to cast a ballot. Notwithstanding the voter’s honest
answer, the person could then be prosecuted for the crime of voting

illegally. 8/18/21 Trial Tr. 205:17-25; 206:1-7.
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d. Testimony of the Organizational Plaintiffs

135. The Organizational Plaintiffs’ testimony further demonstrates the
harms caused by section 13-1’s denial of the franchise to people living in the
community on felony supervision,

136. There is rampant confusion among persons on felony supervision about
their voting rights. For example:

a. Dennis Gaddy, the Executive Director of Community Success
Initiative, testified that CST's clients are often confused about
whether they are allowed to vote, 8/16/2021 Trial Tr. 53:8-9, 56:21-
57:1-21. He further testified that when clients are disenfranchised
due to felony supervision, they cannot effectively advocate for
themselves, their families, or their communities. Id. at 58:16-59:16.
Mr. Gaddy testified that during his seventeen years of educating
people convicted of felonies about their voting righf,s, he hag
witnessed how not being able to vote causes many people to lose
hope, and not being able to vate means that you do not have a civic
voice. Mr. Gaddy lamented that clients often feel frustrated on
being required to pay taxes but not being allowed to vote. Id. at
59:10-60:4.

b. Diana Powel], the Executive Director of Justice Served NC, testified
that section 13-1 is confusing, that many impacted community
members are afraid to vote, and that due to frequent address

changes, many people are never informed that their rights are
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restored. She testified that most people are unsure as to whether
they have a felony or misdemeanor conviction and are afraid of
being rearrested for voting. 8/17/21 Trial Tr. 163:21-165:7.

. Corey Purdie, the Executive Director of Wash Away
Unemployment, testified that it is difficult to discuss voting with
impacted community members because it is difficult to convince
them that they are legally able to participate in the process. 8/19/21
Trial Tr. 45:3-7. In his interactions with impacted community
members, Mr. Purdie finds that peopls are in fear of voting after
incarceration due to the confusing nature of the law, and many fear
being charged with another felony and facing even more prison time
for mistakenly voting under this law. Id. at 45:10~ 46:2. Mr. Purdie
testified that in his community outreach, he finds that people are
confused and scared to vote “all the time.” Id. at 46:3

. Rev. T. Anthony Spearman, President of the North Carolina
NAACP, testified that he explains the current felony
disenfranchisement law to NC NAACP members “all the time”; and
that the individuals he speaks to are often confused about whether
they are eligible to vote under N.C.G.S. 13-1. Id. at 20:15-23. He
testified that “the NAACP is very much concerned about helping
these persons be the best somebodies they can be, and they cannot

do that...without being mentored to know what their rights are.”
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Id. at 20:08-12. Rev. Spearman further testified that “the vote is
one of the most powerful nonviolent change agents in the world,
and to rob a man or woman of their right to vote ... it’s just hard to
conceive of, that we would do that.” Id. at 23:09-16.

e. Individual Plaintiff Timmy Locklear also testified that confusion
about his eligibility to vote has kept him from voting in past
elections. Id. at 30:18-30:23.

137. Section 13-1’s denial of the franchise to people on felony supervision
also harms the Organizational Plaintiffs themselves, forcing them to divert scarce
resources and interfering Wifh the missions of their organizations. Fact Stip. {9 3-
15; 8/16/21 Trial Tr. 58:4-59:16 Mr. Gaddy); &/17/21 Trial Tr. 165:23-166:7, 167:4-
13 (Ms, Powell); 8/19/21 Trial Tr, 46:23-43:4 (Mr. Purdie); 8/19/2i Trial Tr. 17:23-
20:19, 22:8-23:8 (Rev. Spearman).

138, Mr. Gaddy also t¢stified movingly about the devastating impact that
disenfranchisement had on him personally after he was released from incarceration
and living in the community on felony supervision. After release from incarceration,
Mr. Gaddy could not vote for another seven years because he was on probation. He
lamented that he missed a lot of elections over those seven years and was
particularly devastated to miss the election of the first African American President
in 2008, 8/16/2021 Trial Tr. 60:5-61:1-24.

139. Mr, Purdie had a similar experience. He tegtified that the fear and

‘confusion created by this law, combined with the carceral experience, creates a
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feeling of hopelegsness. 8/19/21 Trial Tr. 36:23-37:16 (Purdie). This law has a
silencing affect, making impacted people feel as if their voice does not matter. Id. at
49:22«50:10: Mr. Purdie testified that to restore a sense of hope, we must unmute
our impacted community members—we must restore their voice. Id. at 51:16-21,

e. Testimony of the Individual Plaintiffs

140. The testimony of two Individual Plaintiffs fully demonstrated the
profound damage that section 13-1 does to people living in communities across
North Carolina.

141. Timmy Locklear, a 58-0ld member native 6f Lumberton, North
Carolina, now lives in Wilmington. 8/19/21 Trial T'r. 25:14-22. Since his release
from prison in October 2019, he has worked directing traffic at the New Hanover
County Landfill, and he never had any violations of the conditions of his post-
release supervision. Id. at 28:11-15. Before his 2018 felony conviction, he
participated in North Caroling elections, and he testified that he would have voted
in the March 2020 primary elections if he were not disenfranchised due to post-
release supervision. Id. at 30:6-31:1. When Mr. Locklear completed his post-release
supervision in July 2020, his probation officer did not talk to him about his voting
rights or give him a voter-registration form, and they never sent him any forms in
the mail about voting, Id. at 29:1-30:5. Mr. Locklear nevertheless re-registered to
vote and voted in the November 2020 elections. Id. at 31:2-8. When asked why it
was important for him to vote, he testified: “It felt good. I hadn't voted in a long

time.” Id. at 81:9-11.
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142, Shakita Norman lives in Wake County, where she works as an
Agsistant General Manager at Jiffy Lube, takes care of her five children, and pays
her taxes. 8/17/21 Trial Tr. 148:16-149:14, 154:20-23, She wants to vote, particularly
for members of the school hoard because all of her children attend Wake County
Public Schools. Id. at 148:25-149:5, 153:16-22, But she cannét vote because, due to a
felony conviction in 2018, she has been stuck on “special probation” for 2.5 years
running. Id. at 152:9-25. To complete her special probation, she must serve a total
of 200 more days of “weekend jail.” Id. at 151:02-13. But she has not been able to
serve any weekend jail since March 2020 because the jails are closed due to the
pandemic., Id. at 151:18-152:5. Ms. Norman has now been on probation and thus
prohibited from voting for nearly three years, even though she has had no probation
violations. Id. at 152:9-25. Ms. Norman-‘does not know when she will be able to
complete her required weekend jail days, or when she will be off probation and able
to vote again, Id. at 152:6-8,154:14-16. She voted in North Carolina elections
before her conviction, and she testified that she would have voted in the March and
November 2020 elections if she were not disenfranchised. Id. at 153:3-154:5. When
asked why she believes that people on felony supervision should have the right to
vote, she testified:

Well, most people that’s like me, even though I'm on
probation, I still pay taxes, I go to work every day, I take
care of my family. I should -- I should be able to have
that, to have that moment. I should be able to say
something, and I want people that's in the future that’s in

the situation that I'm in to be able to have that vaice and
be able to say something and it gets heard.

Id, at 154:17-155:2.
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Based on the foregoing Findings of Fact, the Court makes the following:

CONCLUSIONS OF LAW

I. N.C.G.S. § 13-1’s Denial of the Franchise to Persons on Probation,
Parole, or Post-Release Supervision Violates the North Carolina
Constitution’s Equal Protection Clause

1. The Equal Protection Clause of the North Caroclina Constitution
guarantees that “[n]o person shall be denied the equal protection of the laws; nor
shall any person be subjected to discrimination by the State because of race, color,
religion, or national origin.” N.C. Const., art. I, § 19.

2. It is well-established that North Carolina’s Equal Protection Clause
provides greater protection for voting rights than federal equal protection
provisions. Stephenson v, Bartlett, 355 N.C. 354, 377-81 & n.6, 562 S.E.2d 377, 398-
96 & n.6 (2002); Blankenship v, Bartlett, 363 N.C. 518, 522-28, 681 S5.E.2d 759, 763-
66 (2009)). North Carolina courts have repeatedly applied this broader protection
for voting rights to strike down election laws under Axticle I, § 19. Siephenson, 355
N.C. at 377-81 & n.6, 562 S.E.2d at 393-95 & n.6; Blankenship, 363 N.C. at 522-24,
681 S.E.2d at 762-64.

3. Section 13-1's denial of the franchise to people on felony supervision
violates North Carolina’s Equal Protection Clause both because it discriminates
against African Americans and because it denies all people on felony supervision

the fundamental right to vote.
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A. N.C.G.S. § 13-1 Impermissibly Discriminates Against African
American People in Intent and Effect and Denies Substantially
Equal Voting Power to African American People

4. Section 13-1’s denial of the franchise to people on felony supervision
has the intent and effect of discriminating against African Americans, and
unconstitutionally denies substantially equal voting power on the basis of race.

5. To prevail on a race discrimination claim under Article I, § 19, a
plaintiff “need not show that discriminatory purpose was the sole or even a primary
motive for the legislation, just that it was a motivating factor.” Holmes v. Moore,
270 N.C. App. 7, 16, 840 S.E.2d 244, 254-55 (2020) (internal quotation marks
omitted). “Discriminatory purpose may often be inferred from the totality of the
relevant facts, including the fact, if it is true, that the law bears more heavily on one
race than another.” Id. (internal quotation marks omitted).

6. The legislature cannot purge through the mere passage of time an
impermissibly racially discriminatory intent. See Hunter v. Underwood, 471 U.S.
222 (1985) (striking down a felony disenfranchisement law originally passed with
the intent to target African Americans); see also Ramos v. Louisiana, 140 S. Ct.
1390, 1410 (2020) (Sotomayor, J., concurring) (“[W]here a legislature actually
confronts a law’s tawdry past in reenacting it[,] the new law may well be free of
discriminatory taint,” but “[t]Jhat cannot be said of the laws at issue here.”).

7. The legislature’s decision in the 1970s to preserve section 13-1’s denial
of the franchise to people living in the community was itself independently

motivated by racism.
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8. There is no evidence to demonstrate that N.C.G.S. § 13-1 would have
been enacted without a motivation impermissibly based on race discriminatioﬁ, and
the Court concludes that it would not have been.

9. Section 13-1’s denial of the franchise to people living in the community
on felony supervision was enacted with the intent of discriminating against African
American people and has a demonstrably disproportionate and discriminatory
impact.

B. N.C.G.S. § 13-1 Impermissibly Deprives All Individuals on

Felony Probation, Parole, or Post-Releass Supervision of the
Fundamental Right to Vote.

10. N.C.G.S. § 13-1 interferes with the fundamental right to vote on equal
terms as it prohibits people with felony convictions from regaining the right to vote
even while they are living in communities in North Carolina, so long as they have
not completed probation, parole, ox post-release supervision. See Stephenson, 355
N.C. at 378, 562 S.E.2d at 393

11.  People on felony supervision share the same interest as, and are
“similarly situated” to, North Carolina residents who have not been convicted of a
felony or who have completed their supervision. “The right to vote is the right to
participate in the decision-making process of government” among all those “sharing
an identity with the broader humane, economic, ideological, and political concerns
of the human body politic.” Texfi Indus., Inc. v. City of Fayetteville, 301 N.C. 1, 13,
269 S.E.2d 142, 150 (1980). North Carolinians on felony supervision share in the
State’s “public [burdens]” and “feel an interest in its welfare.” Roberts v, C'anﬁon, 20

N.C. 398, 4 Dev. & Bat. (Orig. Ed.) 256, 260-61 (1839).
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12. - As the Court held in its preliminary injunction order in September
2020, under Article I, § 19, when legislation is enacted that restores the right to
vote, thereby establishing terms upon which certain persons are able to exercise
their right to vote, such legislation must not do so in a way that imposes unequal
terms. As allowed by Article VI, § 2(3), of our Constitution, the legislature has
chosen to restore citizen rights—specifically here, the right to vote—to those with
felony convictions. But in N.C.G.S. § 13-1, it has done so on unequal terms in
violation of Axticle I, § 19.

C. N.C.G.S. § 13-1’s Violation of Article 1, § 19 Triggers Strict
Scrutiny '

13.  Under Article I, § 19, strict scrutiny applies where either: (1) a
“classification impermissibly interferes with the exercise of a fundamental vight,” or
(2) a statute “operates to the peculiar disadvantage of a suspect class.”‘ Stephenson,
356 N.C. at 377, 562 S.E.2d at 593 (internal quotation marks omitted); accord
Northampton Cnty. Drainage Dist. No. One v. Bailey, 326 N.C. 742, 746, 392 S.E.2d
352, 3565 (1990). Thus, if a statute interferes with the exercise of a fundamental
right, strict scrutiny applies even if the affected group is not a suspect class.
Stephenson, 365 N.C. at 379, 562 S.E.2d at 394; Northampton County, 326 N.C. at
747, 392 5.E.2d at 356.

14. N.C.G.S. § 13-1 both interferes with the exercise of the fundamental
right of voting and operates to disadvantage a suspect class. Therefore, it is subject

to strict scrutiny.
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II. N.C.G.S. § 13-1’s Denial of the Franchise to Individuals on Probation,
Parole, or Post-Release Supervision Violates the North Carolina
Constitution’s Free Elections Clause

A. N.C.G.S. § 13-1 Prevents Elections from Ascertaining the Will of
the People

15.  The Free Elections Clause of the North Carolina Constitution declares
that “[a]ll elections shall be free.” N.C. Const., art. I, § 10. It mandates that
electiong in North Carolina faithfully ascertain the will of the people. This clause
has no federal counterpart.

16. N.C.G.S. § 13-1’s denial of the franchise to pesple on community
supervision violates the Free Elections Clause by preventing elections that
ascertain the will of the people. |

17.  North Carolina’s elections do ot faithfully ascertain the will of the
people when such an enormous numbey of people living in communities across the
State—over 56,000 individuals-<-are prohibited from voting.

“18.  Section 13-1's denial of the franchise to persons on community
supervision strikes at the core of the Free Elections Clause, moreover, because of its
grossly disproportionate effect on African American people. Elections cannot
faithfully ascertain the will of all of the people when the class of persons denied the
franchise due to felony supervision is disproportionately African Americans by wide
marging at both the statewide and county levels.

19.  Nor do North Carolina elections faithfully ascertain the will of the
people when the vote margin in both statewide and local elections is regularly less

than the number of people disenfranchised in the relevant geographic area.
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Elections do not ascertain the will of the people when the denial of the franchise to
such a large number of people has the clear potential to affect the outcome of
numerous close elections.

20. N.C.G.S. § 13-1 prevents thousands of people living in North Carolina
communities who would otherwise vote from casting ballots, potentially preventing
the will of the people from prevailing in elections that affect every aspect of daily
life.

B. N.C.G.S. § 13-1’s Interference with Free Elections Triggers
Strict Serutiny

21. Because the right to free elections is a fundamental requirement of the
North Carolina Constitution, Harper, 2022-NCSC-17, P139, N.C.G.S. § 13-1's
abridgment of that right triggers strict scrutiny. See Northampton, 326 N.C. at 747,
392 S.E.2d at 356. That is so regardless of the General Assembly’s intent in passing
the law. When statutes im;;licate state constitutional provisions concerning the
right to vote, “it is the effect of the act, and not the intention of the Legislature,
which renders it void.” People ex rel. Van Bokkelen v. Canaday,

73 N.C. 198, 225-26 (1875). The effect of section 13-1 is to deny the franchise to
over 56,000 people, disproportionately African Americans.

22. In any event, strict scrutiny would apply here even if the General
Assembly’s intent were relevant in evaluating a Free Elections Clause claim. In
manipulating the electorate by disenfranchising groups of votérs perceived as

undesirable, N.C.G.S. § 13-1 resembles the very English laws that were the impetus

for North Carolina’s original free elections clause.
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23.  Section 13-1’s denial of the franchise to persons on felony supervision

is therefore subject to strict scrutiny.

III. N.C.G.S. § 13-1’s Denial of the Franchise to Persons on Community
Supervision Cannot Satisfy Strict or Any Scrutiny

24,  For the reasons set forth above, section 13-1's denial of the franchise to
persons on community supervision is subject to strict scrutiny under both the Equal
Protection Clause and the Free Elections Clause. To satisfy strict scrutiny,
Defendants must establish that this provision furthers a ¢compelling government,
interest and is narrowly tailored to do so. Northampton Cnty., 326 N.C, at 747, DOT
v. Rowe, 353 N.C. 671, 675, 549 S.E.2d 203, 207 {2001). Defendants failed to make
such a showing on all claims.

25. At a minimum, section 13-1’s denial of the franchise is subject to
intermediate scrutiny. The Supreme Court has consistently applied intermediate
scrutiny where the government’s discretion to regulate in a particular field had to
be balanced against other constitutional protections. Under intermediate scrutiny,
the government must show that the challenged law “advance([s] important
government interests” and is not more restrictive “than necessary to further those
interests.” Id. Defendants have failed to establish that section 13-1’s denial of the
franchise to people on felony supervision advances any “important” government
interest, much less in an appropriately tailored manner.

26.  Furthermore, because N.C.G.S. § 13-1 does not withstand an

intermediate level of scrutiny, it fails strict scrutiny as well. See M.E. v. T.J., 275
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N.C. App. 528, 559, 854 S.E.2d 74, 101 (2020) (articulating intermediate scrutiny as
a less restrictive standard than strict scrutiny).

27.  Under any level of scrutiny, Defendants must show that the challenged
law adequately serves sufficient state interests today, not just that the law served
some state interest in the past. A “classification must substantially serve an
important governmental interest today, for . . . new insights and societal
understandings can reveal unjustified inequality that once passed unnoticed and
unchallenged.” Sessions v. Morales-Santana, 137 S. Ct. 1678, 1690 (2017) (internal
quotation marks omitted) (emphasis original)). Defendants failed to do so.

28.  Section 13-1's denial of the franchise to people on felony supervision
does not advance any valid state interest. Further, much of the evidence presented
demonstrates that section 13-1 causeg grave harm and undermines important state
interests such as voter participation.

29. N.C.G.S. § 13-1’s denial of the franchise to persons on community
gupervision violates North Carolina’s Equal Protection Clause, Article I, § 19, and
the Free Elections Clause, N.C. Const., art. I, § 10 and does not satisfy strict

serutiny.
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IV. The Constitutional Provision Regarding Felony Disenfranchisement
Does Not Insulate N.C.G.S. § 13-1 From Constitutional Challenge

30. Defendants argue that Article VI, § 2, cl. 3 of the North Carolina
Constitution precludes Plaintiffs from challenging the manner of rights restoration
set forth in N.C.G.S. § 13-1. That is incorrect,.

31.  The Court rejected this argument from Defendants in its preliminary
injunction order in September 2020 and rejects it again today.

32.  Article VI, § 2, cl. 8 reflects a delegation of authority to the General
Assembly to “prescribe[] by law” the contours of the restoration of the franchise, and
legislation enacted by the General Assembly pursuant to this delegation must
comport with all other provisions of the North Carolina Constitution. Because “all
constitutional provisions must be read in part materia,” a constitutional provision
“cannot be applied in isolation or iii 2 manner that fails to comport with other
requirements of the State Constitution.” Stephenson, 355 N.C. at 377-78, 562 S.E.2d
at 392, 394.

33. The Court recognizes that Article VI, § 2(3) of our Constitution grants
the General Assembly the authority to restore citizen rights to persons convicted of
felonies. As discussed above, however, Article I, § 19 of our Constitution forbids the
General Assembly from interfering with the right to vote on equal terms, and
Article I, § 10 requires that elections be free so as to ascertain the will of the people.
Accordingly, when the General Assembly prescribes by law the manner in which a
convicted felon’s right to vote is restored, it must do so on equal terms and in a

manner that ensures elections ascertain the will of the people.
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34,  “A court should look to the history” in interpreting a constitutional
provision, N.C. State Bd. of Educ. v. State, 255 N.C. App. 514, 529, 805 S.E.2d 518,
527 (2017), offd, 371 N.C. 149, 814 S.E.2d 54 (2018), and throughout its history
Axticle VI, § 2, cl. 3 has always been accompanied by implementing legislation. As
explained above, the General Assembly enacted a statutory scheme providing for
felony disenfranchisement and rights restoration in 1877, in the very first
legislative session after ratification of the 1876 constitutional amendment. At no
point in the 144 years since its adoption has Article VI, § 2, cl. 3 ever operated by its
own force without implementing legislation.

35. In any event, implementing legislation has been enacted, and any
statute enacted by the General Assembly must comport with all provisions of the
North Carolina Constitution. As concluded above, section 13-1 fails, beyond all
reasonable doubt, to do so.

It is therefore ORDERED, ADJUDGED, AND DECREED THAT:

1. N.C.G.S. § 13-1’s denial of the franchise to persons on felony probation,
parole, or post-relelase supervision violates the North Carolina
Constitution’s Equal Protection Clause and Free Elections Clause.

2. Defendants, their agents, contractors, servants, employees, and
attorneys, and any persons in active concert or participation with
them, are hereby enjoined from preventing any person convicted of a
felony from registering to vote or voting due to probaticn, parole, or

post-release supervision.
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3. For the avoidance of doubt; under this injunction, if d person otherwise

eligible to-vote is ot in jail or prison for a felony conviction, they may

lawfully registés and vote in North Carolina.

‘S0 ORDERED; this théf?ﬁi-day of M2 "”M 2022,

Lisa O, Bell; Superior Court Judge T

K
¥

< A / 77

Ksith O. ??%égam Superior Court Judge
{ ‘j‘.\\

as a mojority of this Three Judge Pangl
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DISSENT

Judge Dunlow dissents from the majority’s decision and order.

For the reasons specified in my dissent to the majority’s Order on Summary

Judgment, I dissent from the final order of the majority issued today.

This Court would make the following:

FINDINGS OF FACT

. Article VI, Section 2, Part 3 of the North Carolina Constitution provides:

Disqualification of felon. No person adjudged guiity of a felony against
this State or the United States, or adjudged guilty of a felony in another
state that also would be a felony if it had beeén committed in this State,
shall be permitted to vote unless that persovi shall be first restored to the
rights of citizenship in the manner prescribed by law.

. The Plaintiffs in this action do not challenge the provisions of Article VI, Section
2, Part 3 of the North Carolina Congtitution.

. Because the provisions of Articie VI, Section 2, Part 3 of the North Carolina
Constitution are not challerged in this litigation, this Court must, in analyzing
this facial challenge, begin with the assumption that all convicted felons who have
not had their rights of citizenship restored are properly and lawfully
disenfranchised pursuant to Article VI, Section 2, Part 3 of the North Carolina
Constitution.

. The manner prescribed by law for the restoration to the rights of citizenship is
found at N.C.G.S. § 13-1.

. In the present action, Plaintiffs make a facial challenge to N.C.G.S. § 13-1 (the
restoration provision), requesting this Court, “Declare that N.C.G.S. § 13-1’s
disenfranchisement of individuals while on probation, parole, or suspended
sentence is facially unconstitutional and invalid ... .”

. The particular provision being challenged in this action is N.C.G.S. § 13-1(1)
which provides:

Any person convicted of a crime, whereby the rights of citizenship are
forfeited, shall have such rights automatically restored wupon the
occurrence of any one of the following conditions:
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(1) The unconditional discharge of an inmate, of a probationer, or of a
parolee by the agency of the State having jurisdiction of that person or of
a defendant under a suspended sentence by the court.

7. N.C.G.S. § 13-2(a) provides:

The agency, department, or court having jurisdiction over the inmate,
probationer, parolee or defendant at the time his rights of citizenship are
restored under the provisions of N.C.G.S. § 13-1(1) shall immediately issue a
certificate or order in duplicate evidencing the offender’s unconditional
discharge and specifying the restoration of his rights of citizenship.

8. There has been no evidence presented that any agency, department or court

having jurisdiction over an inmate, probationer, parolee or defendant at the time
his rights of citizenship are restored under the provisions of N.C.G.S. § 13-1(1) has
failed to immediately issue a certificate or order in duplicate evidencing the
offender’s unconditional discharge and specifying the restoration of his rights of
citizenship.

. Each and every individual who is disqualified from voting under the provisions of
Article VI, Section 2, Part 3 of the North Carolina Constitution is automatically
restored the right to vote under the provision of N.C.G.S. § 13-1(1).2

10,The Plaintiffs have offered, and the Court received, a myriad of testimony,

statistical analysis and evidence relating to the impact the provision of Article VI,
Section 2, Part 3 of the North Carolina Constltutlon (felon disenfranchisement)
has on the African Americax population.

11.The Plaintiffs have offeved no testimony, statistical analysis or evidence relating

to the impact, if any, N.C.G.S. § 13-1 has on the African American population or
any other suspect class.

12.“[Flelons do not enjoy the same measure of constitutional protections . . . as do

citizens who have not been convicted of a felony.” State v. Grady, 372 N.C. 509,
567, 831 5.E.2d 542, 582 (2019). As a result of their own conduct, felons are subject
to these reduced constitutional protections, which “society . . . recognize[s] as
legitimate.” See id. at 555, 831 S.E.2d at 575. QOur courts have recognized that
there 18 a dividing line, for constitutional rights, between those who have “served
[their] sentence[s], paid [their] debt[s] to society, and had [their] rights restored,”
and those who have not. Id. at 534, 831 S.E.2d at 561.

2 The Court will take judicial notice that the only prerequisite for an individual to

have their citizenship rights restored automatically is that the individual live long
enough to complete the term of their sentence, probation, parole and/or post-release
supervision.
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13.Establishing a process by which convicted felons can regain their citizenship
rights, including the right to vote, is a valid and legitimate governmental interest.

14. Establishing a restoration process that requires convicted felons to complete their
terms of imprisonment, probation, parole or post-release supervision before
regaining their citizenship rights, including the vight to vote, ig a valid and
legitimate governmental interest.

15.The Free Elections Clause of the North Carolina Constitution mandates that
elections in North Carolina faithfully ascertain the will of the people. The people
whose will is to be faithfully ascertained are the persons who are lawfully
permitted to vote in North Carolina elections.

16.Because convicted felons, who have not had their citizenship rights restored, are
not lawfully permitted to vote in North Carolina elections, the Free Elections
Clause has no application to those persons.

Based on the foregoing findings of fact, this Court would make the following:
CONCLUSIONS OF LAW

1. The Court has jurisdiction over the parties and subject matter.
2. N.C.G.S. § 13-1 does not bear more heavily on one race than another.

3. N.C.G.S. § 13-1 does not have the intent nor the effect of discriminating against
African Americans.

4. The intent of the legislature in enacting N.C.G.S. § 13-1 was to, “substantially
relax the requirements necessary for a convicted felon to have his citizenship
restored.” State v. Currie, 284 N.C. 562, 565, 202 S.E.2d 153, 155 (1974).

5. N.C.G.S. § 13-1 does not interfere with the exercise of a fundamental right.
6. N.C.G.S. § 13-1 does not operate to the peculiar disadvantage of a suspect class.

7. Because N.C.G.S. § 13-1 does not interfere with the exercise of a fundamental
right nor does it operate to the peculiar disadvantage of a suspect class, the
appropriate level of review to apply in this facial challenge is rational-basis
review, ’

8. N.C.G.S. § 13-1 bears a rational relationship to valid and legitimate governmental
interests.

9. The Plaintiffs have failed to meet their heavy burden of showing that N.C.G.S. §
13-1 bears no rational relationship to any legitimate government interest.
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10.N.C.G.S. § 13-1 does not violate the Equal Protection Clause of the North Carolina
Constitution,

11.N.C.G.S. § 13-1 does not violate the Free Elections Clause of the North Carolina
Constitution. ‘

Based on the foregoing findings of fact and conclusions of faw, this Court would:

ORDER, ADJUDGE and DECREE

1. The Plaintiffs’ prayers for relief are DENIED, and the Plaintiffs’ complaint is
hereby DISMISSED.

This the A5 day of Mave [’\ , 2022,

/Mﬁ@m@w

yin M. Duniow
Superior Court Judge
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE

SUPERIOR COURT DIVISION
WAKE COUNTY 19 CVS 15941
)
COMMUNITY SUCCESS INITIATIVE, )
et al,, ) THE STATE BOARD
) DEFENDANTS’ NOTICE
Plaintiffs, } REGARDING
V. ) IMPLEMENTATION OF
) INJUNCTION AND MOTION
TIMOTHY K. MOORE, et al., ) FOR CLARIFICATION
)
Defendants. )
)

The North Carolina State Board of Elections and its meinbers (“State Board Defendants™)
hereby provide notice of the State Board Defendants’ further efforts to implement this Court’s
Injunction of September 4, 2020, pursuant to this Court’s direction to the State Board Defendants
on August 19, 2021, and to seek clarificatict: or guidance on this Court’s direction.

In light of the pressing elections-administration deadlines that the State Board is under,
and as discussed in greater detailin Section III below, the State Board must implement any
changes to language on the voter registration forms by Monday, August 23, 2021, if they are to
take effect in time for this fall’s municipal elections. Accordingly, to the extent any clarification
of this Court’s direction is warranted, the State Board respectfully requests that such clarification

be provided by Monday, August 23, 2021,

L State Board Defendants’ Efforts to Implement This Court’s Injunction
Following this Court’s oral ruling last Thursday to implement certain changes to the voter
registration forms immediately, the State Board plans to update State Board forms and guidance

regarding voting eligibility for people convicted of felonies with the following language:



(a) you are not currently serving a felony sentence, including probation,
post-release supervision, ot parole; or (b) you are serving felony
probation, post-release supervision, or parole with only fines, fees, costs,
or restitution as conditions (besides the other regular conditions of
probation in G.5. 15A-~1343(b)) and you know of no other reason that you
remain on supervision,

IL Practical Considerations Regarding Implementation

While the State Board Defendants stand ready to implement the Injunction as instructed
by this Court on Thursday, they would like to raise for the Court’s congsideration certain practical
considerations that will make implementation of the Injunction in this manner difficult for both
the State and individual voters who might be beneficiaries of this Cetirt’s actions.

First, there are significant administrative challenges for'the North Carolina Department of
Public Safety (DPS) to be able to isolate those people on probation who are serving probation as
a result of only monetary conditions (aside from the other regular conditions of probation). More
broadly, the State Board is working with DPS to confirm whether DPS will be able to identify
every person who is serving probation with only regular conditions and who have monetary
obligations. But DPS, as a genesral matter, has no record of whether, putting aside the general
conditions, these persons would not be serving probation but for the monetary obligations. The
State Board understands that the judgment and administrative records and inputs into DPS’s
system do not account for this specific scenarjo.!

Accordingly, this presents administrative issues for the State Board in terms of informing

a person as to whether State Board records indicate that they are permitted to register and vote.

L Separately, following this Court’s injunction law fall, DPS was able to identify

individuals on extended terms of supervision and who owe monetary obligations. Those
individuals have been removed from the data used by the State Board to identify ineligible
voters.



The State Board has identified two administrative solutions to this issue, both of which
present concerns:

1. The State Board could rely on the current feed from DPS and inform people that,
according to State Board records, they are not eligible to vote; inform such
individuals in the notice that our information does not account for all people
affected by the Court’s order (namely, those on a non-extended term of
supervision); and encourage those persons who agre eligible under the terms of the
Court’s order to inform the county board of their eligibility so their registration
and vote may be processed. The State Board would assist county boards who
were alerted of this issue by communicating with DPS to determine if there was
documentation of the person’s eligibility-—although, as discussed above, such
documentation may not be availzbie as a general matter. This proposal raises the
concern that it places the onus on the voter to disprove their irneligibility, due to
lack of confirming information availﬁble to the State Board. Such a system could
have the unfortunate result of keeping people from voting who should vote under
the Injunction.

2. Alternatively, the State Board could request that DPS remove from its feéd of
felons currently on supervision (and who are ineligible to vote) all persons whose
probation terms include financial obligations and the regular conditions of
probation only—again, this assumes that the State Board can confirm with DPS
that it is possible to isolate this population in the data. This would allow any
person covered by the Court’s order to register and vote, without any prospect of

an initial denial. But it would also be overinclusive, permitting people who are



not covered by the Court’s injunction to register and vote (i.e., people for whom
the financial obligation is not the reason for being on their initial term of
probation, setting aside the regular conditions). Such voters would not benefit
from an administrative flagging that could prevent them from unknowingly

violating election laws.

Accordingly, the State Board Defendants are in the unfortunate position of either
permitting ineligible voters to vote or discouraging eligible voters from voting. They therefore
would welcome the Court’s guidance on carrying out the Injunction.

Second, the language the State Board has identified for implementing the Injunction
requires the potential voter to ensure she is eligible by reviewing all the regular conditions of
probation under N.C.G.S. § 15A-1343(b) and determine whether those are the only other
conditions of her probation. This places the onus on the potential voter to compare the text of
the statute to her probation order or her niemory of her terms of probation to determine whether
those “regular” conditions are the only ones that apply to her. Plaintiffs have raised the concern
that requiring this type of analysis by the voter may chill a potential voter’s ability to determine

whether she is eligible.

III.  Request for Clarification and/or Guidance

The State Defendants would appreciate the Court’s guidance on which of the above two
pathways most effectively implements the Court’s injunction, or whether additional changes to
the language on the voter registration forms need to be made.

Due to the administrative processes involved in conducting the upcoming elections, time

is of the essence. Essentially, the State Board would need any farther direction from this Court



by Monday, August 23, 2021, so that the State Board can properly implement the new language
before the upcoming elections.

North Carolina will hold municipal elections in multiple counties on October 5, 2021,
One-stop early voting begins for the October elections on September 16, 2021, and the statutory
voter registration deadline for that election is September 10, 2021.

North Carolina will also hold municipal elections in multiple counﬁes on November 2,
2021. One-stop early voting begins for the November elections on October 14, 2021, and the
statutory voter registration deadline is October 8, 2021.

For the State Board to implement new language on the various forms used to conduct
registration and the voting process, and for those updated forias to be used in the upcoming
municipal elections, the State Board must initiate the process to update that langnage
immediately. Administration of voter check-in at voting sites is largely conducted through
electronic databases and information systems. In particular, the State and county boards of
clections use the State Election Information Management System (SEIMS), which is a
networked, computerized system that every election official and poll worker uses to conduct the
voting process at the nearly 3,000 voting locations throughout this state.

To use one-stop early voting as an example, when a voter checks in to vote, a poll worker
locates that person’s information in SEIMS and, from the SEIMS system, the poll worker prints
a One-Stop Application Form, which serves as the voter’s affirmation that they are eligible to
vote in the election. A sample of such a form was entere;d into evidence at trial as SDX-35, and
it includes the relevant language regarding eligibility as a result of the Injunction, The form is

prepopulated with the voter’s information, drawing from the data in SEIMS.



The process of generating this form through SEIMS is the result of computer coding,
which, in basic terms, is written into the SEIMS system and which instructs the system to
generate all of the contents of the form in the exact way that form will appear when printed.

Changes to election administrative forms must be done well in advance of actual Voﬁng,
because software developers must code those changes into the SEIMS system, test it (to ensure it
operates as intended and does not create unintended consequences ip the system), and implement
the coding changes with a systemwide update. Generally, changes to the SEIMS system cannot
be made while voting is occurring, because it runs the risk of interfering with the voting process
which, again, is being conducted using the SEIMS system.

For comparison purposes, last fall, after the form langiage to implement the Injunction
was finalized, it took the State Board approximately a month to implement the changes to the
forms in SEIMS following this Court’s Injunction.

Accordingly, in addition to being required by the Court to initiate changes immediately,
the State Board, aé an administrative matter, must also initiate the implementation of the Court’s
instructions immediately, in order for those changes to appear on voters’ forms in the upcoming
municipal elections.

k%

Therefore, State Defendants respectfully provide notice to the Court of administrative
challenges involved in the implementation of the Injunction and seek the Court’s guidance, as
soon as possible, on proper implementation of its Injunction.

This the 21st day of August, 2021.

JOSHUA H. STEIN
Attorney General

/s/ Paul M. Cox
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Special Deputy Attorney General
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1 INDEX OF EXHIBITS 1 Carpentexr from Forward Justice, also
2 (continued) 2 repregenting the plaintiffs.
3 NUMBER DESCRIFTION pagk | 3 MR, ATKINSON: Daryl Atkinson, Poxward
4 Defendants' 8 Article - The News and Observer 91 4 Justice, representing the plaintiffs; agree
5 i{ayfx;:iai}']e”:z;:uu' o 5 with the aforementioned stipulations.
Bates: CSI_NCSBE_U00006 6 MS. VYSOTSKAYA: This is Olga
6 7 Vysotskaya on behalf of the State Board of
Deféndants' 9 Article - The Robemonian 95
7 Wednesday, March 24, 1973 8 Elections.
“Baby Animals, Felon Citizenship 9 THE REPORTER: Senakor, I'l1l ask you to
8 Restoration Bill Are Discussed® 10 please raise your right hand.
Bates: CSI_NCSBE_000005
9 - - 11 Do you solemly swear the testimony you
Plaintiffs' 1 Article - The News and Chserver 134 |12 will give in this matter will be the truth,
10 July 8, 1971 13 the whole truth, and nothing but the tymth,
"Felon Citizenship Bill Gets
11 House Approval® 14 so help you God?
Bateg: CSI NCSBE-00008 15 THE WITNESS: I do,
1?, 16 THE REPORTER: Thank you very much.,
14 17 .
15 18 SENATOR HENRY M. MICHAUX, JR.,
;LS 15 having been first duly sworn,
18 20 was ézamined and testified as follows:
13 21 EXAMINATION
i: 22  BY HR., RABINOVITZ:
22 . 23 Q. Okay. Representative Michaux, we met
23 24~ Cpriefly remotely prior to going on the record
;: 25 here in the deposition today. My name, again,
Page” Page 9
1 - - - 1 is Brian Rabinovitz, and I'm repregenting the
2 MR, RABINCOVITZ: This ig Brian 2 legislative defendants in this case, and that
3  Rabinovitz with the North Carolina Agtorney 3 is Spesker Moore and President Pro Tem Berger,
4  General's Qffice an behalf of the 4 both in their official capacities.
5 Legislative Defendants, Speaker itoore and 5 I think one thing that Huseby asked us
6 President Pro Tem Berger; ead we affirm or 6 to do, just for everyone, to make sure there's
7 agree to the stipulation of the remote 7 no feedback or anytling, is that if wost people
8 oath. 8 can mite their microphone, unless -- unless
g MR, €OX: This is Paul Cox from the 9  you're talkdng, I think that will just,
10 North Carolina Attornmey General's Office 10 hopefully, cut down on any distractions that we
11  representing the State Board of Elections 11 might have, BAnd there's alsc a Huseby tech on
12  members that are named in this action; and 12  the line, I understand. So, you know, if we
13 we also agree to the stipulatien that 13 get discamnected or nm into a technlcal
14 Mr, Rabinovitz outlined. 14 problem, I think that we can ask for their
15 MR, JOYNER: I'm Irving Joyner, and I'm 15 asgsistance. So Representative Michaux, you
16 representing Senator Michaux; and agree 16 Imow, just a couple preliminary matters,
17 with the stipulations. 17 You understand, even though we're doing
18 MS., THEODORE: And I am 18 this deposition in a scmewhat unusual way with
19 Elisabeth Theodore from Arnold & Porter, 19 everybody appearing remctely, that you are
20 representing the plaintiffs; and we alsc 20  testifying under oath today?
21  agree to the stipulations. 21 A. Yes. Yes.
22 MR, JACOBSON: This is Daniel Jaccbson 22 Q. And is there anything that would
23 from Arnold & Porter, also for the 23 interfere with your ability today to understand
24 plaintiffs, 24 and answey my questions?
25 M3, CARPENTER: This is Whitley 25 A, No.
www.huseby.com Huseby, Inc. Regional Centers 800-333-2082
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1 Q. OCkay. 2nd if I do ask a question that 1 respect to matters emerging from this
2 you don't understand, because I may at times 2 litigation in this case. 8o I want to make
3  say things in an inarticulate way, please just 3 that clear for the xecord, that the waiver
4 let we know, and I'11 be happy to do ahead and 4 of immmity is a limited one, and it's
5 repeat it or rephrase it as necessary. If you 5 limited just to the deposition -- this
6 don't ask me to do that, though, I'm going [ affidavit -- in a deposition about this
7  to -~ I'm going to assume that you've 7 affidavit.
8 understood wy question. 8 MR, RABINOVITZ: All right.
9 Does that seem fair? 9 MR, JOYNER: I apologize.
10 A. That seems fair. Yes. 10 MR, RABINOVITZ: Understood. Thank
11 Q. Okay. Great. Aand we talked about this |1l you., Thank you, Professor dJoyner. I
12 a little bit before we went ~- before we went 12 appreciate that clarification,
13 on the record, but, certainly, if you need a 13 BY MR. RABINOVITZ:
14 break at any time, you know, you just let me 14 0. Just so my question is clear, I'm not
15 know, and we can go off the record and take a 15  asking -- I'm not asking about conversations
16 break. 16 with Professor Joyner. I'm also not asking
17 MR, RABINOVITZ: And I would, you know, |17  about anything, you know, cutside of your
18 extend that to everyome else who is 18 affidavit or, vew know, your participation in
19 participating as well. I know many people |19 this deposition and your deposition here today,
20 like me are participating from home today. |20 8o what I'm asking -- you menticned
21 So if other counsel needs a break for some |21  that vow talked ta some folks yesterday. My
22 reagon, you know, we can certainly 22 underatanding was that you were saying that you
23 accommodate that and go off the recoxd. 23  thlked to them in relationship to giving this
24 BY MR. RABINOVITZ: 24~ < deposition here today. And so that's -- that's
25 Q. As I gaid before, I'm hoping this will |25 the only question that I'm asking you ig: What
Page 11 Page 13
1 only take a couple hours of your time todzy; 1 convergations --
2 that it -- that it won't take too long. 2 A. Yes, VYes.
3 In terms of how you prepared for 3 0. -~ did you have with them about this
4 today's depoeition, other than speaking with 4  Geposeition?
5 your attorney -- and I certainiy don't want to 5 A. Yes. Yes.
6 ask anything that you spcke,with Professor 6 Q. So who was it who you spoke to other
7 Joyner about -~ but aside from conversations 7 than Professor Joyner?
8 with him, what else did you do to prepare for ] A. Caitlin Swaln, and the lady from Ammold
9 today's deposition? 9 & Porter, who was the NAACP,
10 A. I checked copies of bills and tried to |10 Q. Okay. And from the NRACP, did you --
11 =it down and recollect what happened 46, 11  you spoke with -~ do you mean coungel for the
12 47 years ago, for what the deposition was 12  NWAACP in this case or officials at the NAACP?
13  shout. 2And I gat -- bagically, I talked with 13 A, Ne. No. He is there with them now.
14  folks yesterday, juskt in general, but.., 14 Q. Okay.
15 Q. Okay. 15 A, Yeah,
16 E. I'm just trying to rely om an old 16 Q. Counsel for the NAACE?
17  mwemory. 17 A. Yeah.
18 Q. Okay. BAnd other than your attorney, iB Q. GCkay. OCkay. And was there anyone
19  you mentioned speaking with some folks 19 else, or was it just -- it was Caitlin Swain
20 yesterday. Who was it that you spoke with? 20 and counsel for the NAACE?
21 MR, JOYNER: Brian, this is Irv Joyner. |2f A, Bnd my counsel.
22 I apologize for interrupting, but let ma 22 Q. And your counsel, Sure,
23 just say for the record that Senator 23 A. Arnold & Porter.
24 Michaux enjoys immunity, legislative 24 §. Okay. 2nd the folkes at Armecld &
25 immunity, and is waiving that only with 25 Porter.
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1 Ckay, And can you -~ can you ~~ what 1 rights restored,
2 was the topie that you spoke with them about? 2 Our position at the time, in '73, was
3  Obvicuely, in relation to this here today, but 3  the people who were getting their rights
4 can you explain in some wore detail what those 4 restored couldn't afford to go to court. And
5 conversations involved? 5 so we just put it in a blanket form in oxder to
6 A, It was just basically about what -- 6 try to get it to a state where they didn't have
7 what brought about the legislation and what I 7 to go to court.
B remembered about the legislation. You have to 8 They came back and agreed that because
9  remember, this was 46, 47 years ago, and there 9 of certain instances that come about, that we
10 were three of us involved. There was some 10 had to put in probaticn and parocle. Because
11  legielation that had been passed the year 11 what T was looking for was almost like a
12 before I got there, and this was -- I got -~ in |12 legislative pardon.
13 '71. T got there in '73 and was asked to take |13 Q. Uh-hoh,
14 that on as part of that. And that's basically |14 A. An unconditional pardon, is what I was
15 what we talked about. 1S locking for.
16 Q. Okay. 16 Q. Okay. 2And I am going to get into the
17 A, Yeah. 17 details asking you about each of those pieces
18 Q. BAnd were they providing you with 18 of -~ each of tiucse pieces of legislation.
13 information or data to help refresh your 19  Right now I'mjust trying to understand, you
20 recollection, or were they just asking you what |20 know, as best I can, the nature of the
21  your recollection was? 21  convercations that you had prior to your
22 A, It was a -~ I guess you could call it a {22 depoeition testimony.
23 general conversatian. I got supplied with 23 Did you -~ did plaintiffs discuss with
24 copies of the legislation and had an 24 you the litigation and the parties' positions
25 opportunity to lcok it over. We didn't go into_;25 in this current litigation?
Pzge 45 Page 17
1 eany great detail. 1 A. No.
2 0. Ckay, 2 Q. Did they explain that to you?
3 A. To any extent that I can recall. 3 A. No.
4 Q. Okay. Did they -- 4 Q. Okay.
5 A, Other than the fact thec compromises 5 A. T -- they -- I guess they just assumed
6 had to be made in order to-qet the legislation 6 that I knew, And I know a little bit about it.
7 like we thought -- like I thought it should be 7 I've, you know, I've read parts of the lawsuit.
8 and like we thought it should be. 8 Q. Okay. What partes of the lawsuit have
9 Q. Okay. BAnd what questions did they ask 8 you read?
10 you abouk those compromises? 10 A, I don't -- I looked at it. I don't
11 A, That was yesterday, too. 11  know. 1It's been a while since I've, you know,
12 Q. I urderstand. 12  tock a look at it, but,..
13 A. It wasn‘t -~ there weren't questions as |13 0. Ckay.
14 it wag just a general conversation. My 14 A. I wag -~ I wae just, basically,
15  recalling, for instance, why certain verbiage 15 generally familiar with it.
16 was put in there, 16 Q. Ckay. 8o that would probably be the
17 Q. Okay. 2And what -- do you recall what 17 complaint, I would assume --
18 specific verbiage it was that you were 18 A. The complaint, yeah.
19  discussing? 19 Q. -- would be what you would have looked
20 A. Why we -- why we used probation and 20  at, probahly?
21 parole, put that in there. It's my 21 A, Yeah.
22  understanding that -- my purpose -- ocur purpose |22 Q. Okay. Prior to your conversation with
23 wag, at the time, to try to clear up the 23 the folks who you mentioned yesterday, were
24 legislation that was passed in ‘71, which had 24  there other conversaticns that you had earlier
25 you still going before a court to get your 25 on with other peopla about this Jlawsuit or
www.huseby.com Huseby, Inc. Regional Centers 800-333-2082
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1 about your affidavikt, again, other than 1  was -~ many people know -- Martin Iuther King,
2  Professor Joyner? 2 Jr., vas a close friend. And a lot of others
3 A. No. 3 vho were in there, and Jesse Jackson., All of
4 Q. No, OCkay. 4 ug weve sort of comrades in arms trying tc get
5 A, Bnd the people I talked to yesterday. 9 some things straightened out. Basically,
6 Q. Okay. You also mentioned that you 6 that's -- that -- that was it, I got involved
7 reviewed gome documents. And those were -~ I 7 in politiecs because of Dr. King.
8 Delieve you sald those were some documents 8 And from that point on, things -- 1964,
9 related to this -- to the legiglation that 9 is when I first ran., I got arrested a couple
10 we're talking about here? 10 of times for demonstrating, sitting in, and
11 A. To the legislation. Right. 11 that type of thing. Other than that, that's
12 Q. Okay. 8o would those have been, like, 12  about it.
13 the session laws or some of the bills that were |13 0. Ckay. And then when were you first ~-
14  introduced? 14 you said you ran in ‘64, and I believe you ran
15 A, 'They were bills that were introduced 15 a couple of times before -- '
16  and paased. 16 A, I ran in 1964, '66, and '68.
17 Q. Okay. And when -~ when were those 17 Q. Okay.
18 materials provided to you? b A. Ind I gave up on politics after --
19 A. I think I printed them off yesterday or |19 after Martinwas killed, after Dr, King was
20 the day before, 20  killed, bot I was induced back into it in 1972,
21 Q. Ckay. So they weren't pravided by 21 That's 'when I ran and won and got elected 19
22 anyone? You went and you found them and 22 times -~ reelected 19 times.
23  printed them? 23 Q. Is that right?
24 A. My lawyer got them for me, 24 A, With a break in between serxvice as
25 Q. Your lawyer. Okay. Okay. 28  United States Attormey for the Middle District
Page 19 Page 21
1 Before we jump into your affidavit I 1 of North Carolina.
2 did want to just, for the record, talk alxut 2 Q. 8o that was -- what years dig you --
3 your background a little bit. I know that 3 did you break for service?
4 you've had a very long, very distinguished 4 A. 77 to '81.
5 career, but prior to your legiciative service, 5 Q. I'msorry. T --
6 can you just kind of go cver<the major points 6 A. June of '77 to '81, 1981, I gerved as
7  in your career before you were elacted to the 7 United States Attorney for the Middle District
8 Houge? 8 of North Carolina.
9 A. I cawe out of the Civil Rightg -~ I S Q. Ckay. And then -- and then you ~-
10  actually came between, like, 58 and -- at the {10 after many years of service, you eventually
11 time I went to the Legislature, I was involved |11 retired from the House. What year wae that?
12 in the Clvil Rights Movement. There were many |12 A, I retired from the Houee at the end of
13  persons who were involved, mationally, in ik, 13 the 2019 sesgion.
14 I also -- after I finally passed the 14 Q. Ckay.
15 bar exam, I got to be the chief assistant 15 A. I'm sorry. 2018 sesgion.
16 district attorney in Durham County for about 16 Q. 2018 session. Okay. And then -- and
17  five -- four or five years; I forget which. I |17 then you had another -- another short political
18  went up -- I went on in the old recorder's 18 career after that as well. Can you explain
19  court situation. 2And when the General Court of {19 that?
20 Justice came in -~ by 1970, it shifted over 20 A. I had an extremely short political
21 ko -- to the General Court of Justice, And I 21 career in the Senate in 2020, three months.
22 was a solicitor at one time in the old 22 Q. Okay. Now, you talked about scme of
23  recorder's court situation. 23 your civil rights work that you did prior tao
24 But I was involved quite a bit in the 24 when you got elected to join the House of
25  Civil Rights Movement. I had a friend who 25 Representatives.
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1 Did any of your profegsicnal work or 1 Q. Okay., Great. Doeg thig -- I can
2 organizational work or civil rights work relate | 2  scroll through it, it's several pages lang, but
3  to the issue in this cage, which is the vobing 3 from what you can gee, does this appear to be a
4 righta of former felons? 4 trxue copy of the affidavit that you executed
5 A, Specifically, no; but cn an overall 5 here? And if you'd like to, I can even let you
6 basis, yes. 6 have the control to scroll through it, if you'd
7 Q. Ckay. Can you explain that a little? 7 like to look at the different pages at your own
] A. Because -- because there were several 8 pace, Whatever -- whatever works best for you.
% factors involved. And you have to understand 9  You let me know,
10 the subtlety in the Black community during that |10 A, It appears to be. I have a copy of it.
11  time. If you ~- if you were -- if you got 11 Q. Okay. Okay. So --
12 convicted of a felony, you lost all your rights }12 A, 8o it appears to be.
13 for the rest of your life. And that wag ~- 13 Q. Ckay.
14 that was a tangential part of the whole 14 A. Yeah.
15 Civil Rights Movement was giving constitutional {15 Q. OCkay. So just for purposes of making a
16 rights back to people who had either lost them |16 clear record, though, it's fine for you to lock
17 or had never been able to exercise them. 8o it {17 at your copy, but I want to make sure that what
18 was not a -~ not a pure specific point, but it 18 you see on the screen, you can, you kncw,
19 was a tangential point. Yes. 19  affirm that that -- that that is your
20 Q. Ckay. 2And when you talk about someone |20 affidavit<
21  losing all of their rights -- you know, this 21 A, [ Yes,
22 case is cbviocugly about voting rights, buf what |22 Q. So there at the bottom, that appears to
23 other issues, you know, fall under that, in 23  Ye)your signature on -~
24  your mind? 24 A. That is my signature,
25 A. Inmy mind, every constitotional right 2% Q. -- May 7th? Okay,
Poge )3 Page 23
1 that Americans emjoy fell under that right: 1 A. Right,
2 including why you don‘t have the comstitutional | 2 Q. 8o this is the affidavit that you
3 right to vote, including the right of 3  executed for the plaintiffs in this case on
4 enfranchisement. 2nd anything that we were 4 May 7th; is that right?
5 denied as African Americans, wé’ considered a S A. That's correct.
& right. 2and so all we were luoking for was just | 6 Q. Okay. Now, at the time that you
7 what every other Amervican enjoyed. The same 7 executed this affidavit, were you already being
8 rights that they enjoyed, we wanted those 8 represented by Professor Joyner?
9 rights, Yeah., $o that's why I say, 9 A. To.
10 tangentially, amything that white Americans 10 Q. Okay. So when was it that you -- that
11 enjoy, Black Americans should enjoy too. And 11  Professor Joyner first started representing you
12  once -- once you -- once you were deprived of 12  in this case, approximately?
13  those rights, then there should be some way of |13 A. About a month ago, I think; somewhere
14  restoring those rights. So as an overall 14 in that time.
15 feature, that was it. 15 Q. Okay. BAnd were you represented -- just
16 {Defendants! 1 premarked.) 16 to make sure I've covered all the bases, were
17 BY MR. RABINOVITZ: 17  you represented by ancther attorney at any
18 0. Okay. I want to -- I'm going to try 18 point when you executed this affidavit?
19 and go shead here and share an exhibit with 19 A. No.
20 you, And you'll let me know if this works. 20 Q. No. Okay. So how did it -~ how did it
21 This 18 going to be the affidavit that you -- 21  come about that ~- that you executed this
22  that you executed in this case. 22  affidavit for -~ for the plaintiffs in this
23 Are you able to -~ are you able to see |23 case?
24  that on your screen? 24 A, For the plaintiffs, the NAACP asked me
25 A, Yes, I am. 25 ahout it, and we talked about it -- though,
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1 thig has been -~ it was a long time even before | 1 mind ~- it‘s bothering my mind -- and I'm just

2 the suit was filed -~ and they wanted it to be 2 lucky that right now I can remember even a

3  a part of their action, and I was the only cne 3  portion of it,

4  left that had any lknowledge; or Henry Frye was 4 Q. Right. And I certainly don't want you

5 the only one. 5 to -- you know, I'm anly asking you about what

6 What you have to understand is that 6 you can recall. 2nd I understand you've had

7 I'm -~ I'm probably -~ Henry and I -- there 7 wany conversations with many people over the

8 were three Blacks in the legislature at the 8 years about lawsuits and legislation.

9 time that this -- thiz information came -- that | 9 Do you recall if they were approaching
10 this legislation came up., 2And we sort of 10 you to get your advice about filing the lawsuit
11  divided things up among us as to what we would [11 or if they were just trying to get information
12 do and what we would take on., And gince I 12 from you because of your history?

13  had -~ was the only cne that had any practice 13 A. I have no knowledge. I know that they

14 in criminal law, Joy asked me to help him with |14 Imew that I had a history ~-

15 this, to get rid of what everybody was getting |15 Q. Yeah.

16 at, which wag actually a legislatiwve 16 A, ~- in the movement, and they sort of

17 unconditional pardon to those who had heen 17 looked on me as one of the leaders, and that

18 convicted of a felony, 1  waa it,

19 And go they knew that T was the -- I 19 Q. Qkay!

20 guess the NAACP, at this tiwe, knew I was the 20 A, That's as much ag I can tell you about

21 only one that had that same type of knowledge, 21 that.

22 and they called on me to see what T could 22 0. Sure, Sure. Ro. That's -~ that's

23 recall about this particular legislation. 23 fine.

24 Q. Okay. BSo you sald that was back before |24 So after they initially contacted

25 this lawsuit was filed. So it was originally |25 you -- you say, you know, that was back befora
Page 47 Page 29

1 filed at the end of 2019, in the fall of 2618, 1 the lawsuit was filed -- what other

2 So your recollection is that yot were 2  conversabtlons have you had with counsel for

3  contacted sometime before that; is that right? 3 NAACP or plaintiff’s counsel since they first

4 A, My very vague recollection is yes, I do | 4 cantacted you?

5 remember talking to some peoplé’sometime prior 5 A, Now, I really don't understand that,

6 to ~- to the suit being filed: You know, 6 because I've had so many conversations with

7 there's been so many suits filed that T've 7  them about various things, I've testified in

8 talked to people about over the years that they | 8 several actions. Only cne action, in

% all run together. 9 particular, that I've had conversations with
10 Q. Okay. Your recollection is that it was |10 them about it.

11 prior to when the suit was filed and that those |11 Q. Okay, I'm sorry. My question was very
12 were conversations with the NAACP attormeys. 12 unclear, and I apologize for that, I just need
13 Can you just let me know what you -- 13 related to this action.

14 what do you recall about those conversations? 14 So you said they contacted you prior to
15 A. It was just -- I really don't. I 15 when they filed it, and then they contacted you
16 really can'‘t recall, other than the fact 16 around the time that you executed yodur

17 that -~ like, I had to ask yesterday, you know: |17 affidavit. 8o I was -- there’'s several months
18 Why is this a particular part of the action? 18 in there. I was just asking if there were

1¢  And that was it. 15 other conversations that you had with them

20 Q. Okay. 20 about this lawsuit during that time.

21 A. I just -- I mean, I can't sit here and |21 A. There may have been, We ~-- before they
22 give you verbatim any type of conversation. 22 -~ they came to me before the affidavit was

23  I've had so many conversations about lawsuits 23 filed.

24  dnvolving constitutional rights, the racism 24 Q. Yes.

25 problem that existed that is bothering their 25 A, And we talked about it then. Yes. And
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1 they wanted to know what I recalled about the 1 0. Okay. I want to go ahead and lock at
2 law itself, and why he, you know -- and, I 2 another exhibit here, which should show up on
3  mean, that was it. The normal course of trying { 3  your screen.
4 to get information in regard to thedr lawsuit, 4 Are you able to see that I've changed
5 Q. Ckay. In terms of -- in terms of your 5  to Defendants' Exhibit 27
6 affidavit here, what was the -- what was the 6 A, Yes,
7 drafting and editing process? Was this -~ was 7 Q. Okay. And just for the record -- I'11l
8 the affidavit drafted by the plaintiffis 8 go back a second to your affidavit. I've
9 counsel here, the initial draft, or wae it 9 pre -- I premarked your affidavit as
10 drafted by you, initially? 10 Defendants' Exhibit 1.
11 A. It was drafted in conjunction with me. 11 Do you see that sticker at the -~
12 Q. Okay. 12 A. I sea it. Yeah.
13 A. By plaintiff's counsel. 13 Q. -- at the top rigbt-hand commer?
14 Q. Okay. So did they produce a draft 14 A, Uh-huh.
15  after speaking with you that they then 15 Q. And this next exhibit I've marked as
16 presented Lo you to review? 16 Exhibit Number 2, And thils represents itsgelf
17 A. Yes. 17 to be some of the North Carolina statutes from
18 Q. Ckay. And do you recall if there were |18 or through the legislative session in 1963,
13 changes that you had to make to the draft that |19 Is that what it appears to be from
20 they presented to you? 20 this -~
21 A, There were gome changes that were made, |21 A, That's what it appears to be.
22  vyes. 22 Q. -- face sheet here?
23 Q. Okay. And can you recall what any of 23 Okay. I'm going to go on to the second
24 those changes were? 24 sheet, So this is obviously not the entire
25 A. T really can't. There were some 125 copy of the Gemeral Statntes then, but this is
Page 31 Page 33
1 editorial changes, 1 Chapter 13 of the General Statutes. So this is
2 Q. Ckay. 2 as the law appeared in 1362, I believe.
3 A. And, no, I don't recall all the 3 Does that -~ khat look accurate to you?
4 changes, hut... 4 A. That's what it appears to be.
5 Q. Okay. Do you recall if there were any 5 Q. Okay. Aund if you want to go ahead and
6 substantive changes that had<to be made? & review, you lmow, 13-1 and 13-2. I want to
7 A. HNot that I can recall, 7 talk tc you a little bit about what the law was
8 Q. Okay. So you mentloned printing off 8 at that time, the prior law.
9 some legiglation, the billa, when you wexe 9 A, Okay,
10 getting ready for your deposition testimony 10 MS., THECDORE: Brian, gorry to -~ sorry
11 here today. 11 to interrupt, but would it be posgsible for
i2 What about when you were working with 12 you to email counsel for plaintiffa, and
13 them on the affidavit? Were you consulting 13 for Mr. Joyner, certainly, if he wants
14 with any of those legislative history 14 them, a copy of the affidavit -- of the --
15  documents, bills, or session laws? 15 of the exhihits that you'‘re showing on the
16 A. No. 16 screen here,
17 Q. Okay. Any cther types of documents at 17 MR. RABINOVITZ: Yeah, I wculd ba happy
18 the time, or just your memory? 18 to do that, Do you want to go off the
19 A. Just my wmemory. 19 record for a minute for me to be able to do
20 N, . Okay. Was there anyone else you talked |20 that?
21  to, other than the coungel for the NAACPE, 21 MS, THECDORE: Sure.
22 before you executed your affidavit here? 22 MR, RABINOVITZ: Ckay. Actually, I
23 A. Na. 23 think 0lga just sald she can go ahead and
24 {Defendants' 2 premarked.) 24 do that while T contimue to move alonmg. So
25  BY MR. RABINOVITZ: 25 if it's all right with everyone, we can
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1 just stay on the record, then. 1 convince the judge,
2 M3, THEODORE: Sounda good, 2 A, That's exactly right,
3 MR, RABINOVITZ: Okay. 3 Q. Okay. Did you have concerns at the
4 MR. JOYNER: That's fine. 4  time sbout whether judges would fairly treat
5 THE WITNESS: Okay. 5 African Americans who were former felons who
6 BY MR. RABINOVITZ: 6 mwight come before them trying to get their
7 Q. So what -- what is your -- what was 7 rights restored?

8 your understanding of what was required ] A, I hadn't had any ~~ I hadn‘t had any -~
9 under -- under the statute? And this would 9 any -- any experience with it, no, but I knew
10 have been prior to even to the 1971 10 that there were prejudiced judges that would --

11 leglslation, What's your understanding of what |11  that would deny you anything you asked for if
12 was required for the restoration of voting 12 you were Black,

13 rights? 13 Q. Okay.

14 A. The requirement for restoraticn of 14 A, I mean, that was the -- that wag the

15 rights was that you had to hire a lawyer, and 15  psyche in the ~- in the vhole community. You
16 go to court and have a hearing, and get a 16 don't care what rights white folks bad, Black
17 determination made that way. People that we 17 folks weren't -- weren't -- unless we gave them
18  were involved with didn't have the wherewithal |18 to you, specifically, that was the only way you
19  to hire a lawyer to get any type of rights 15 were going to get them,

20 restored, And we just wanted a way -~ a way 20 Q. Ckay. It also seems like, in addition
21 for them to get them restored without having to }21 to hiring an attorney and going through the

22  go through any expense. Particularly, after 22  couct process ~- I'm just going to go zhead and
23  they had served their time. 23 .read 13-1, there, so we can discuss it in more
24 Q. Okay. So you mentioned that there was |24 < detail.

25 a ~-- that, you know, one of the requirements, Nes So it says -- it's titled "Petition

!
Prge 35 Page 37

1 because you had to go to court, there was & -- 1 filed. 2nd it says: "Any person convicted of

2  there was a monetary issue there, Peoplia had 2 an infamous crime, whereby the rights of

3 to hire attorneys to assist them with that 3 citizenship are forxfeited, desiring to be

4  process. 4 restored to the same, shall file his petition

5 What other prablems, if‘any, were you 5 in the supericr court, setting forth his

6 aware of in the law as it wad prior to the 1971 | 6 conviction and the punishment inflicted, his

7 and 1973 legislation? 7 place or places of residence, hig occupatian

8 A. There wasn'‘t really any other than the 8 since his conviction, the meritorious causes

9 fact that we were trying to get people their 9 which, in his opinion, entitle him to be

10 rights back that they had previously enjoyed, 10 restored to his forfeited right, and that he

11 and what everybody else was enjoying, and 11  has not before been restored to the lost right
12  served their time, had been rehabilitated, and |12 of citizenship.¥

13 why should they not have their rights restored |13 Anything else in there that's of

14 without having to go through the expense and 14 concemmn to you?

15 problems and trouble of a court hearing which 15 A. No apparent areas of concern to me.

16 could take -~ you know, turn out not in their 16 Because if you were Black, and you had been

17 favor anyway. Particularly, if you had a 17 convicted of an infamous act, and you had

18  prejudiced court or something like that; it was |18 served and done your time, you didn‘t have to
19 denied. 19 have your rights restored after that, baged on
20 . So I think there's another piece -- and |20 that, because you had to -~ look at what you
21 let me know if | characterize thisg correctly or |21 had to do. If you couldn't get a job because
22 not ~~ but it seems like another problem with 22  you were a convicted felon, or any of the cther
23 it, from your view, is that it -- it wasn't 23  things required than just that one paragraph,
24 automatic. It was a discretionary issue where |24 it wag an anathema to Black folks. T mean,

25 folks had to go in froot of a judge and 25 what you're getting Into is you're getting inta
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1 the whole psyche of the movement in putting 1 in one place for five years hefore you can

2  into law, language that takes those rights away | 2 exercise the two years.

3 from you once you have rehabilitated yourself. 3 Q. Now, it also uses the language there

4 Q. Okay. BAnd then I want to look at the 4 when it's talking about waiting the two years,

5 next section there as well, 13-2, which is 5 It says “from the date of diacharge of the

6 titled "When and whers petition filed.® 6 petiticner." And T want to ask you your

7 So it says: YAt any time after the 7 understanding of what that means --

8 expiration of two years from the date of 8 A. I don't know what it --

9 discharge of the petiticner, the petition may 9 Q. -~ “date of discharge."

10 be filed in the superior court of the county in | 10 A. I don’t know what it means. Because
11 which the applicant iz at the time of filing 11 the way courts were acting then, and even

12  and bas bheen for five yeara next preceding a 12  today, what -~ discharge fxrom what?

13 bona fide, or in the superior court of the 13 For ingtance, if you -- if you get put
14 comty, at term, where the indictment was found {14 on probatian, you violate your probation, and
15 upon which the conviction took place; and in 15 your probation is extended, which period of
16 case the petitioner may have been convicted of |16 time are you locking at, the original or the

17 an infamoug crime mere than once, and 17  extended period?

18  indictwents for the game may have been found in | 18 Q. Okay. ~So it's unclear to you from this
19 different counties, the petition shall be filed |19 statute what was meant by that?
20  in the superior court of that county where the |20 A, Yezh. And I think it was made vague on
21 Jlast indictment was found.*® 21  purpose.
22 So it appears from this and is 1t your |22 Q. Okay., 2nd what was the purpose for
23 understanding that there wag algo a waiting 23 «that, do you beliave?
24 period or a time period that was required 24 A. 'The purpose was to keep Black folks
25  before somebody could petition the court? 25  from being declared full citizens with the

Proe 39 Page 41

1 A. You've got -~ you've got a built-in 1 right to vote.

2  two-year bime period, which really couid be up 2 Q. Ckay. Looking at the next section,

3 to five years before you would even think about | 3  13-3, titled "Notice given.® It says: "Upon

4 getbing your citizenship back. 4  filing the petition the clerk of the court

5 Q. Okay. 2nd why could 4t be up to five 5 shall advertise substance thereof, at the

6 years? 6 courthouse door of his comty, for the space of

7 A. Because it says down here -~ where does | 7 three montha next hefore the term when the

8 it gay it? "The applicant is at the time of 8 petitioner proposes that the same shall be

9 filing and hag been for five yeara mnext S  heard.®
10 preceding a bona fide regident.® 10 Can you tell me your thoughts on that
11 Anybody who moved -- you've got to live {11  section and whether, in your mind, that

12 in a place five years hefore you gan -- 12 presented particular problems for the

13 can apply for it, 13  African-American population?

14 Q. Okay. Does that -- in your mind, does |14 B, Most definitely. If they didn't want
15 that create any obstacles that were particular {15 you to register to vote, why would -~ I mean,
16 to the African~Bmerican population? 16 who is going to say that they're going to put
17 A, Yes. You get a Black man who has been {17 up a notice on the courthouse door that I want
18 convicted of a felony who can't get a job in 18 my clrizenship rights restored? Why? Why have
19 one county., He moves around to several 19 I got to let the whole world know that this is
20 counties to get a job. It takes him a year, 20 what I want to do. Particularly, if I'm Black.
21  two years, three years to do that, He's still |21 2nd so the clerk had the option of putting it
22  not up to the five years he's got to live in 22 up there or not, even though the law said that
23 that county, Even though yow've got a 23 they had to do it.

24  tuo-yearg application part in there. You've 24 Q. Okay.

25 got to live in the county -~ you've got to live |25 A. They didn't have to do it.
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1 Q. Okay. 1 A, You've got to have five witnesses coms
2 A, They didn't want to, 2 in and testify to their truth and honesty, and
3 Let me tell you -~ I mean, what you'‘re 3 they can’t do it by deposition, So if you've
4 talking about -~ well, no. Go ahead. I'm 4 got five Black folks in a hearing before a
5 sorry. I won't... 5  prejudiced Black judge, what do you think is
6 Q. It's fine if you have more to say about | 6 going to happen?
7 it. T don't went to -- 7 Q, And I do need to agk you -~ that's a
8 A, No. Ko, No. No. 8 rhetorical question, but I need to ask you what
9 Q. -~ cut you off or rush you along. 9 would happen, What is your understanding --
10 A. No. No. No. Go ahead. 10 A. It would be denied.
11 Q. Okay. 8o the next Section 13-4, 1It's |11 Q. -- of what would happen?
12  titled "Hearing and evidence.® 12 A, It would be denied.
13 So this section says: "The petition 13 Q. It would be denied?
14 shall be heard by the judge at term, at which 14 A. Right.
15  hearing the court shall examine all proper 15 Q. Okay. Okay. So, again, just to be
16 testimony which may be offered, either by the 16 sure we're on the same page, this ig the law -~
17 petitioner as to the facts set forth in his 17  this was the law as it stood prior to the
18 petition or by anyone who may oppose the grant |18 amendwent in 1971, which was before you,
19 of his prayer." 19  yourself, had joined the House, but prior to
20 I'1]l pauge there, BAny issues that you |20 the amendment in 1973, which was when you had
21 identify there that are problematic? 21 joined'the House, right?
22 A. Yesh, If I gdidn'‘t want you to have 22 #. Right. That's correct.
23 your citizenship rights restored, I'd come in 23 Q. GOkay. So can you just -- well, wefll
24 and pray that you not restore. 24 < leave it at that, and we'll move on and come
25 Q. Right. 25 back if we need to.
Page 43 Page 45
1 A. 2And then whoever you are and whoever 1 It sounds like we've now gone -- wetlve
2 the judge is, it won't get restored, 2 gone through several problems that you
3 Q. And then it goes on to say;: “'The 3  perceived with this statute, I think the first
4 petition shall also prove by five respectable 4 one that you mentioned was the issuve of costs
5 witneszes, who have been acquaiuted with the 5 that would be associated with getting an
6 petitioner's character for ‘hiee years next 6 attormey to go through this process.
7 preceding the filing of his petition, that his 7 Is that one of the prcoblems that
8 character for truth and honesty during that 8 identified with this?
9  time has been good; but no deposition shall be 9 2, That's one of the prablews, yea.
10 admissible for this purpose unless the 10 Q. Okay. It seems like there'!s another
11 petitioner has resided out of this State for 11 set of problems related te the procedure here,
12 three years next preceding the filing of the 12  and I just want to draw those out a little bit,
13 petition.® 13 because it seems like you're alluding to a
14 So there's a requirement here that 14 particularly harmful effect or impact that this
15 the -- that the petitioner seeking the 15  statute would have on the African-American
16 restoration of rights have five witnesses there |16 population because of the way the procedures
17 to testify to his character for truth and 17  were designed.
18 Thonesty. 18 So one of the issues is this
19 A. Bnd not by deposition, but by being 19 posgsibility for folks to come in ang give
20 there. Unless -~ I mean, go ahead. I'm sorry. }20 opposing testimony at a hearing when scmecne is
21 Q. No. I mean, my question to you is just {21  trying to get their rights restored.
22 going to be, you koow: What are your concerns | 22 Can you just explain a little bit more
23 with, if any, with that particular provision, 23  what the concerns are with allowing pecple ta
24 again, in terms of the African-American 24 come in and testify in opposition to this
25  community? 25  petition?
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1 A. I'ma Black man who has bheen convicted 1 comnvoluted for folks to follow through with?
2 of a felony, and I want my rights restored. 2 A. Yes. It didn't take long to figure
3  Number one, I have to hire a lawyer to do it. 3  that out.
4 Then I have to appear in court with witnesses 4 Q. Okay.
5 to do it. And they have to he live witnesses; 5 MS. THEODORE: Just for the record,
6 it can't be depositions. &and if you are before | & this was not -- the 1949 law was not the
7 a prejudiced court, you're not going to get 7 law that was in place when Senator Michaux
8 your rights restored, period. I mean, 8 joined the legislatuxe.
9 everything in that whole -- in that whole 9 A. No, it wasn't, actually. No, it
10 statute is an impediment to having a Black 10 wagn't, but it was before I got there.
11 person's rights restored depending on the 11 Q. Right. BAnd to clarify my question, to
12 psyche of the judge who is going to render that |12 see if this helps, what I was -- what I was
13  decision. 13 saying is, if you joined the legiglature, at
14 Q. Ckay. 14 some point you seem to be familiar with this
15 B. That's basically what it is. 15 law, how it wag back in 1969, which I believe
16 Q. Okay. Was this -- so we talked a 16 it was that way all the way up through 1971.
17 1little bit about whether any of your civil 17 So 1 wag just asking about when you became
18 rights work or other organizational work was 18 familiar with fle law, what were your concerns
19 gpecifically related to this issue, this voting j19 about it? Dees that make sense?
20 for former felons. And I think you said it was {20 A. That makes sense. But I was familiar
21 generally related, because it was related to 21 with the law ag it wag pasged in '71, because
22  constitutional rights for everyane, and in 22 it was brought to ny attention.
23  particular, for African Americans, but that you {23 0. Right. Okay.
24 hadn't -- prior to joining the legislature, you | 24 A, And at that point, it was probably when
25 hadn't worked on this very specific issue. Is [\25 I went back and started looking at it and
Paaed7 Page 40
1  that correct? 1Is that a fair statement? 1 geeing what needed to be cleared up in the *71
2 A, That's correct, 2 law that was passed.
3 Q. Okay. Prior to joining the 3 Q. Okay.
4 legislature, was this an issue, though, that 4 A. 2nd what we were looking for was an
5 you were aware of and that you'lad a ~- and 5 unconditional pardon for those who had served
6 that you had a view on at the time? 6 their full-time and had their rights
7 A. No. 7 automatically restored.
8 Q. Ckay. 8 Q. Okay.
9 A. It was not a -- it was mot an issue g A. Rather than going through the
10 that I wasg aware of, so I couldn't have had a 10 convoluted igsue that was even in the '71
11 view on it. 11 legislation.
12 Q. Okay. 12 Q. Okay. Let me ask you this, then, You
13 A. TUntil it was brought to wmy -- that 13 know, I have this gtatute up as an exbibit,
14 specific item wag brought to my attention. 14 We're talking about it today, and we're going
15 Q. Ckay. So during your service as an 15  through it, but at some point prior to us
16 assistant digtrict attormey in Durham, this 16 talking about this today, you know, because of
17 wasn't -~ thig wasn't something that was -~ 17 your work and interest in this issue, did you
18  that you were aware of during that time? 18  become familiar with this law, the requirements
13 A. That's correct. Right. 19, that were there prior to 19712
20 Q. Okay. Okay. You know, we've teased 20 A, No.
21 out some of the specific provisions here and 21 Q. No. Okay. BSo --
22  talked about them, but when you did look at 22 A, T became familiar with it when it was
23  this law, when you joined the legislature and 23  Dbrought to my attention by Joy in 1973.
24 became familiar with it, did you have concerns |24 Q. Ckay. And, again, I'm probably just
25  about the procedure being confusing or 25 not asking this as clearly as I should be, but
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1 when he brought that to your attention, 1 Require the Mutomatic Restoration of
2 obviously, the law that was in place at that 2 Citizenship to Any Person Who Has Forfeited
3 time wag the 1971 law. 3  S8uch Citizenghip Due to Committing a Crime and
4 Ag part of your research and 4  Hag Bither Peen Pardoned or Completed His
5 understanding the issue, had you looked back ab | 5  Sentence.®
6 what the law was prior to 1971? a A. Yes.
7 A. Yes. Yes, 7 Q. Okay. 2and so is it your understanding
8 Q. Okay. Bnd so at that time, when you 8 that this is the law that was enacted in 1971°
9 looked back at what the law was prior to 1971, 9 A, If you go to the end of it.
10  you became familiar with what it was? 10 Q. Yes, Certainly.
11 A, Yes, 11 A. I don't see any signatures on there,
12 Q. Okay. Thank you. I'm sorry if I asked {12 I'm not so sure that that!s ~- you don't have
13 a serles of questions that were not as clear as |13 the ratified bill, do you?
14  they should have heen. 14 Q. Okay., Let me see. Well, I believe it
15 {Defendants’ 3 premarked.) 15 says it was ratified, here. ILet me gee what I
16 BY MR. RABINOVITZ: 16 can find here.
17 Q. I want to go ahead now and lack at 17 A. It was a Committee Substitute.
18 amother exhibit. So this will be -- I've 18 Q. Right. S0 I believe that this is
13 premarked this one as Defendants! Exhibit 13 the -- the séssion law that was enacted. But I
20 RNumber 3, 20  will gee if -- let's see.
21 Are you able to see that up on the 21 50 down here at the end it says: "In
22  screen? 22 the‘General Assembly read three times® -~
23 A, Yes, I am. 23 A. BAnd ratified.
24 Q. Okay. 2nd are you able, from looking 24 Q. -- "and ratified, this the 1éth day of
25 at that, to identify what that is? 326 July, 1571.%
Page 51 Page 53
1 A. It locks like it's a House bill. 1 A, Right, Okay. I see that. Okay.
2 Q. OCkay. 2 Q, Okay, 8o --
3 A. Involving Chapter 13. 3 A. That -~ that -~ thatis fine.
4 Q. Okay. 4 Q. Okay. 8o this does appear, then, to be
5 MS. THEQDORE: Excuse o for a minute, 5 the ratified bill; is that right?
6 Brian. I just wanted tolcheck on whether 6 A, Right., Yes. It appears to be,
7 Senator Michaux or Professor Joyner wanted 7 Q. Ckay. So thia was the law that wag
8 to take a break, if now is a good time. 8 ratified in 1971. This was also the law as it
g MR. RABINOVITZ: Surxe. We've been 3  stood when you joined the legislature in 1573.
10 going for an hour. So 1f anyone needs a 10 Is that right?
11 break, please let me know, 11 A, That's ccrrect,
12 THE WITNESS: I'm fine, 12 Q. Okay. 2and, again, I think you've
13 MR, JOYNER: I'm fine as waell., Yeah. 13  already answered thie, but just to be clear,
14 MS, THEQDORE: Okay. 14 you weren't in the legislature at the time that
15 MR, RABINOVITZ: Okay. Great. Well, 15 this was ratified. You alsa didn't have any
16 just let me know at any time. 16 informal involvement in this legislation. 1Is
17 BY MR. RABINOVITZ: 17 that right?
18 Q. 8o we were identifying this -- this 18 A, In the '71 legislation?
19 particular law here. 19 Q. Yes, sir.
20 Do you see at the top that it says that |20 A, No, I didn'‘t have any.
21 it's from the 1971 Session of the tGeneral 21 0. Okay. &nd L want to go ahead and go
22  Assembly? 22 through this cne as well.
23 A, Yes. 23 So the first section is -- again, it's
24 Q. Ckay. And this is titled "An Act to 24 13-1. But I think this is just a conplete
25 Amend Chapter 13 of the General Statutes to 25 replacement of what had been there before.
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1 Because it says in section 1 up there: 1 conversations with Representative Johnson about
2 "Chapter 13 of the Ganeral Statutes of 2 this -- this law as it stood at the time. Is
3  North Carolina is hereby repealed in its 3  that right?
4 entirety and a new Chapter 13 is hereby enacted | 4 A, That's correck.
5 and read as follows." 5 Q. And, obviously, you guys decided to
) So my understanding of that is that the | 6 offer, you know, an additional amendment to the
7 law that we were looking at a minute ago from 7 law, But just going back and talking about
8 1969, there, was completely repealed, angd it 8 this 1973 law, did Representative Johnson
9 wag replaced with what we're looking at here 9 convey to you what his -- you know, what his
10 now. Is that correct? 10  intention or purpose was in enacting this 1571
11 A, That's correct. That's correct. 11  legislation to replace what had previously been
12 0. And so thig first section here, 13-1, 12  there?
13  is entitled “Restoration of Citizenship." 2And |13 A, It wasn't with the voting, I know that
14 it says: ‘“Any person convicted of a crime, 14 was one of them, but he wag trying to get
15 whereby the rights of citizenship are 15 convicted felons -~ getting them to be able to
16 forfeited, shall have such rights restored upon |16 vote, When you say #rights restored," you
17 compliance with one of the following 17 don‘t -~ you don't delegate the rights. You
18 conditions.® And there are three conditions 18  gay that all have such rights restored, rights
13  there, 15 of citizenship restored. And that was what he
20 The first one: "{a) the Department of {20 was trying fo get at. 2nd he -- he didn't
21 Correction at the time of release recommends 21 write what eventually came out of that, but he
22  restoration of citizenship; 22 didi'h have the wherewithal to fight it at that
23 "{b} two years have elapsed since 23 time.
24 release by the Department of Correction 24 Q. Ckay.
25 including probation or parole, during which L A. BAnd when I got there in '73, that was
Page?@ Page 57
1 time the individual has not been convicted of a { 1  one of the first things he said. "I'm just not
2 criminal offense of any state or of the Fedeval | 2 =atisfied with what we got in '71. Take a lock
3 Government; and 3 at it and see vwhat you think about it.®
4 “{c) or upon receiving an unconditional | 4 And that's when I got into it in 73
5 pardon," 5 and told him he really didn‘t do that wuch with
6 8o before I ask aboutthat, 6 that bill, that what -- you know, that what we
7  sopecifically, are you familiar with who 7 were locking for wag a whole lot wmore than what
8  sponegored this bill? B was -~ vwhat that bill was purporting to do.
g A. Joy Johnson. Yes. 9 Q. So in what ways did thisg -~
10 Q. Okay. Representative dJoy Johnsan? 10 A, Tet me -- let me -- let me say that Joy
11 A. Right. 11 was a preacher, and Henry was a civil lawyer,
12 Q. And he was -~ I know, in your affidavit |12 So Henry didn't know anything about criminal
13 and poseibly here today, you menticned that 13 law. But we talked about it. When Joy brought
14 back at this time, cbviously, you weren't in 14 it to me, the three of us sat downt and talked
15  the -- you weren't in the legislature yet, but |15 about it. 2and I was the only cne with any
16 who were the other African-American mewbers who {16 criminal law experience involved. 2And I said,
17 would have been in the legislature back in 17 "You haven't really done anything with this
18 19717 Do you recall that? 18  other than the fact that you've cut out some of
19 A. Henry Frye was the other member. 19  the process, but you really haven’'t made it,
20 Q. Okay. So it wae just the two of them, 20 you know, really worth much, because you've
21  and Representative Johnson is the one who 21 still got too much -- too many hoops to go
22  sponsored this bill; is that right? 22  through," in the '71 law,
23 3. That's correct. 23 Q. Okay. And when you say there were too
24 Q. Ckay. And it sounds like when you 24 many hoops to go through, do you mean again --
25 joined the legislature in 73, you had some 25 A. For instance, two years ~- two years
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1 had elapsed, and that you still had to have a 1  in '73 was a Comnitkee Substitute,
2 hearing by taking an cath before any judge in 2 Q. Okay, 2and we are going to go and lock
3 the General Court of Justice, 3 at those, the specific billg as well, So I
4 Q. Okay. And, again, was it -- was it 4  certainly want to give you a chance to talk
5 your belief that these varicus hoops you still 5 about each of those different. pieces.
6 had to go through were, you know, detrimental 6 A. Right.
7 to former felons and, in particular, 7 Q. We talked about hiring a lawyer,
8 detrimental to African-American former felons? 8 Again, there’'s this two-year requirement in
9 A. Yes. 9 this one,
10 Q. Okay. And can you explain, with 10 A. Right.
11 respect to this law, the 1971 law, how was 11 Q. .What wam the effect of the two-year
12 this, in particular, still detriwental to 12  requirement, in your mind, on African
13  African-American citizens? 13  Americans?
14 A. Well, here again, bagically, you still |14 A. Well, the fact that they just -~ you
15 had to hire a lawyer, number one. First of 15  know, two years down the road, they had been
16 all, you had to have two years elapse hefore 16 out of -- for whatever time they spent in jail,
17 you could -- you could do anything. And then 17 they didn'‘t wvote then, and they still bhad to
18 youn had to go hefore a judge of any court in 18 waill two years shan they came out, and decided
19 Wake County, or any court where the person 19 that, "You kriow, hey, I didn't vote while I was
20 resides, and say that, you know, he would abide {20 in jail. <1 don't guess I've got the right to
21 by the law, But he still had to appear before |21 vote. Nobody hag told me I have the right to
22 what could be a prejudicial official, 22 vote.’ And you've still got to wait two years
23 Q. Okay. 2nd so let's take the first cne. {23 to’/do that. '
24 The fact that the petitioner still had to hire |24 So by the time that’'s happened -- if he
25 a lawyer. Or I guess not the petitioner here, 235 bad a 10-year gentence, he hadn't voted in
Page 59 Page 61
1 but the person formerly convicted of a felay 1 10 years. He's still got to wait another two
2 had to hire a lawyer. 2 years, He didn't have the money to go hire a
3 Again, can you just eyplain thz impact 3 lawyer to find out that he could & it even
4  that that had on African Americana? 4 with the two years., So the two years in there
5 A, Yeah. Well, if you've‘gat a quy who's 5 im a detriment to hiw,
6 been convicted of a felony  vten he gets out of | & Q. wuhat about --
7 prigon he's got to get a job somewhere to get 7 A. Because it exacerbates the gituation.
8 some money to hire a lawyer. He can't get a 8 Q. Sure. What about in section (a) there?
9 job because he's a convicted felon. I mean, it | 9 It talks about another posgibility is that ®the
10 was -- the same situation that existed under 10 Department of Correction at the time of release
11  the '69 law existed here under the (71 law, 11 recommends restoration of citizenship,®
12 There were some other things that were taken 12 A, There's another problem. That's the
13 out of the '69 law, but there wexre some things, |13 other problem. One of the other problems.
14 I guess, in crder to try to get something in 14 Q. And what is the problem there?
15 there, that they had to agree to the compromise |15 B. The praoblem is if the Departmwent of
16 that was made. But the compromise was not why {16 Correction didn't like you, anybody there
17 Joy nor Henry mor I nor anyboedy else had in 17 didn't like you in the Department, they didn't
18 nind in terms of what we were trying to do for |18 Thave to recommend you.
13 convicted felons in getting their rights 19 Q. Okay. And would you have, again, a
20 restored. And I told -~ and I told them that. 20 particular concern for African-American former
21 Q. And, you know, another requirement here } 21  felons there for the Department of Correction
22 is -- 22 and what their view wight be on the isgue?
23 A, Hold cn. Let me back up a minute. 23 A. Say that again.
24 Because Joy came back and introduced ancther 24 Q. 8o this -- if (a) ig discretionary for
25 Dbill. That's why the bill that finally passed {25 the Departiment of Correction to make this
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1 recommendation -- 1 that were removed?

2 A. That's correct. Right, 2 A. Right,

3 Q. -~ is there a concern there in your 3 Q. And gome of the impediments that were

4 mind for African Americans based on that, the 4  removed were among those that were detrimental,

5 discretion that the Departwent of Correction 5 under the former law, to the African-American

& had? 6 population?

7 A. Yes, i A. That's correct.

8 Q. Okay. And can you explain that? 8 Q. Okay. And the procedure here is also

9 A. It depends on who is in charge of 9 simplified to some extent cver what the

10 making the recommendation. 10 procedure had been under the 1969 statute?

11 Q. Okay, 11 A, Right. But just still leaving it up to
12 A. If nobody is in charge of making the 12  one person.

13  recommendation, it doesn't get made. If there |13 0. Okay. All right. I want to go ahead
14 is gomebody in charge of making the 14  and look at a couple newspaper articles from
15 recommendation, then if they don't like you, 15 around this time when thig law was being
16 they don‘t make the recommendation, 16 cansidered and when it was passed.
17 Q. Ckay. 17 (Defendants’ 4 premarked.)
18 A. If you're Black, and I'm white angd 18 BY MR, RARINOVITH:
19 don‘t like you because you're Black, you don‘t |19 Q. So tHis next exhibit I'm showing is

20 get the recommendation. 20 Defendants’ -- I've premarked it as Defendants®
21 Q. Right. Okay. What about -~ just 21 Exhibit Hurber 4. Thig is from July 22, 1971,
22 talking more generally, you kmow, you've talked |22 If 1 4o back to the previous exhibit, that
23 a lot about the requirement to -- well, scrabch |23 was -- it was ratified on July 16, 1971, So
24 that, I'll move on and come back to that 24~ this ig -~ thia ig a couple of days, it appears
25  later. 25 to me, after ratificaticn here, in the

Page 63 Page 65

1 Is there -- ig there anything else-that | 1  Robesonian, which was a local newspaper that

2 you can think of that we didn't discuss about 2 was in circulakion at the time, is my

3 the 1971 statute that made it continuing to be 3  understanding. Were you familiar with that

4 a problem for you? 4  newspaper?

5 A. Other than the whole hii? No. 8 A, No.

6 Q. Okay. Was it, in vour wmind, at least, 6 Q. Ckay. 8o this says a couple of things

7 an inprovement over the 1969 statute? 7 here. 8o it's titled "Restoring Citizens.?

8 A. No. 8 And it's just two short paragraphs, soc Ifll go

9 0. Okay. So in your mind, it wasn't any 9 ahead and read it.

10 Dbetter than the 1969 statute? 10 The first paragraph says: "Procedure
11 A, It was better that, really, one or two |11 for restoration of citizenshlp to persons

12  items had been taken out, but it was still an 12 convicted of felonies is simplified under a

13 impediment to Black folks, to Black former 13 bill introduced by Representative Joy J.

14 convicted felons getting the right to vote. 14  Johnson of Robeson and enacted into law, It
15 Q. Qkay. But there were some -- some 15 looks like a humanitarian gesture.”
16 obstacles that were taken out, right? 16 So we were just talking about this, but
17 A. Right. 17 one of the things that this paragraph says is
18 Q. So, for example, this law did not -~ 18  that the law was simplified in comparisen to
19 does not appear to me to require the five 19  what was there before. And I thirk you just
20 witneasses, for example ~- 20 gaid you agree with that, that there was some
21 A, VYeah. 21  simplification that was done. Is that correct?
22 Q. -~ who testify to your truthfulness and |22 A. That's correct. Right.

23 honesty. Is that right? 23 Q. Ckay. And the second paragraph here
24 A. That's correct. VYes. 24 says: "A full pardon or a recomwendation by
25 Q. Okay. 8o there were same impediments 25  the Department of Correction, plus an cath
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1 before a judge or clerk of Superior Court, 1 Chapter 13 of the General Statutes to Require
2  geems adequate to restore citizenship to a 2 the Automatic Restoration of Citizenship.®
3 person who has paid his debt to society, If 3 0. 1Is this -- you had wmenticned that you
4 the previous procedure was more complicated, 4  reviewed soma -~ reviewed and printed off some
5 simplification should make former felons feel 5 legislative waterials when you were looking at
6 more welcome as restored citizens and enccurage | 6  this.
7 them to meke their conduct acceptable.® 7 A, Yes.
8 Do you agree with the characterization 8 Q. 'This is for the 1971 law; not the 1973
9 or take any issue with the characterization in 9 law,
10 this article? 10 A, Right.
11 A. Yeah, I take issue with it. 11 Q. But was this included in the materials
12 Q. Okay. Can you explain that? 12 that you looked at?
13 A. Yeah. The last -- the last -~ that 13 A. Yes, sir.
14 last paragraph, the last paragraph, the last 14 Q. Ckay.
15  sentence: "If the previous procedure was more |15 A. That my lawyer gent me the other day,
16 complicated, simplification should make former |16 Right.
17 felons feel wore welcome as restored citizeng 17 Q. Okay. And so you would have some --
18 and encourage them to make their conduct 18  youtve looked at. this, you know, more recently
19 acceptable.* 19 than -~
20 Acceptable to who? You'‘ve sgkill got ko | 20 A. PRight.
21 go before a judge or a ¢lerk, And if it'a not |21 Q. -- than back in 1973, at least, you've
22  acceptable to them, then -- you know, that 22  had‘a look at it?
23  was -- that was typical at that time, a typical |23 A. Right,
24 reaction, They took out some of the things 24 Q. Ckay. So this, I believe, is -~ is the
25  that you had to do, but it still left it up te |25 bill as it wag introduced.
Page 7 Page 69
1 one person. That's -~ that's -~ that's a ndce 1 A. That's correct,
2 little axticle, 2 Q. That's corxrect? Okay.
3 Q. Ckay. 3 So this adds a section -~ if you lock
4 A. For something saying, rezlly, nothing. 4 at section 1 of this bill, it's adding a new
5 Q. Okay. 5 sgection to the statute, or proposing to add a
6 A. And plus the fact it<{says that -- it's 6 new gection to the statute, 13-11.
7 off-base, "A full pardon or a recommendation.® 7 And then if you look at section 2, it's
8 Q. Uh-huh. 8 repealing the previoug sections from the law.
9 A, I'mnot gure how they get the full 9 So repealing 13-1 through 13-10. So it's
10 pardon in there, because the full pardon comeg | 10  attempting to replace all of that with this new
11 from the govermor. 11 sectionm 13-11,
12 Q. Ckay. All right. I want to go ahead 12 Dees that appear correct to you?
13 and lock at another article here. Why don't we |13 A. That appears correct. Right,
14 look at another article. No, I want to 14 Q. Ckay. And 13-11 is entitled
15  actually jurp to some of the legislative 15  rvestoration of citizenghip, It says: "any
16 history documents here. 16 person convicted of an infamous crime, whereby
17 {Defendants’ 5 premarked.) 17 the rights of citizenship are forfeited, shall
18 BY MR. RABINOVITZ: 18 have such rights automatically regstored to him
19 Q. BSo thig I've marked as Defendantg® 13  upon the full completion of his gentence or
20 Exhibit Nuwber 5. Can you identify what this 20 upon recelving an unconditional pardon.®
21 is or, at least, this first page here? 21 What*s your understanding of what that
22 A, It locks like a bill from the 22  gection wag -- was trying to do, what the aim
23 1971 session, 23 of that section was?
24 0. Okay. 24 A, The aim of that section was to restore
25 A. A bill entitled "An Act to Amend 25  their rights automatically without having to do
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1 anything. 1 break?
2 Q. Okay. 2and when it says -- it uses the 2 MR, RABINOVITZ: Sure. That's
3 phrage "full completion of hig sentence" in 3 abgolutely fine with me.
4  there, What's your understanding of what that 4 Do you want to just take ten minutes so
5 meant? Did that include imprisonment? 5 everyone can have the time they need?
6 Anything that would be in someone's sentence? 6 MR. JACOBSON: Great, Thank you,
7 So parole? Probation? 7 MR, RABINOVITZ: OQOkay. So I quess the
8 A. That's my understanding, BAnything that | 8 court reporter will take us off the record,
9 when he had completed serving any sentence that | 9 then.
10 was given -- probation, parole, anything 10 THE REFORTER: Yes. Off the record.
11 connected with that sentence -~ ance it had 11 {Receas from 10:30 to 10:43 p.m.}
12 been completed, then his rights were 12  BY MR. RABINOVITZ:
13  automatically reatored. 13 Q. Okay. So Representative Michaux, we're
14 Q. Okay. 14 back on the recoxd.
15 A, Without any -~ any -- doing anything, 15 Can you -~ this is the exhibit that we
16  that they were automatically restored. Right. 16 left off on, marked as Dafendants' Exhibit
17 0. Okay. 17 Nuvber 6. Are you able to see that?
18 A, Which is what -- which is what Joy was |18 A. Yes.
13  really trying to get at. 19 Q. Okay.. And T don't remember how far we
20 Q. Okay. 2And then I'm not going to go 20 got through the identification. So are you
21 through all of the other versions, since you 21 able to jdentify this exhibit for me?
22  weren't involved in this legislation. We 22 A) That looks like the original bill that
23  already looked at, you know, the session law ag {23 wae introduced in the '73 session on the
24 it wag eventually enacted, but I just wanted to | 24 {restoration of citizenship righta.
25 lock at that -~ that original version here, or [t Q. Ckay. Great, And this is ane of when
Page 71 Page 73
1 the original proposal of what Representative 1 you menticned you reviewed some lagislative
2  Johmgon introduced. 2  history documents yesterday in preparation for
3 (Defendants’ 6 premarked.) 3 today?
4  BY MR. RABINOVITZ: 4 A. Yes.
5 Q. I want to move on now to-the 1873 5 Q. This is one of the documents that you
6 legislation. BAnd so I've putiup on the screen 6 reviewed?
7 what I've premarked as Defendants® Exhibit 7 A. Yes.
8 Number &. i 8 0. 8o I just want to start off by asking
9 Can you let me Jmow what -- can you 9 about, you know, you've alluded a couple of
10  identify what this is for me? 10 times to how you became involved in this. But
11 A. Yeah, thatis a 1973 bill entitled "aAn 11 now that we've got -~ that we have this in
12 Act to Provide the Automatic Restoration of 12 front of us and, you know, we're at this point
13  Citizenship.? 13 in the story, could you just -- just gummarize
14 Q. Okay. And my understanding is that 14 or explain again how it was that you became
15 unlike the 1971 version, you were -- 15 involved with this particular issue and thisg
16 MR. JACOBSON: Hey, Brian? Sorry. 16  legislation,
17 Q. -- you were in the legislature by this |17 A. Well, when I got to the legislature in
18 time, and you were involved in this -- this 18  *73, Representative Johnson, Frye, and I sat
19 legislation, this bill. Is that correct? 19 down and started talking about bills. And
20 MR, JACOBSON: Briam, can you hear me? 20 Repregentative Frye, or Representative Johnson,
21 Brian? 21 indicated he wanted me to look at the -- he was
22 MR, RABINOVITZ: TYeah. I'm sorry, 22 introducing a new restoration of citigenship
23 MR, JACOBSON. I'm sorry to interrupt. 23 bill, because he felt that there were some
24 I could actually use a short break. 24  things in the '71 bill that got left out, and
25 Can we take, like, a five- or tep-minute 25 he was trying to get some of them back in.
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1 And I took a look at it, at his 1 Q. Okay, Now, you said that he first
2 suggestion, and suggested that he didn't quite 2 approached you with a version of what he wanted
3  accormplish what he really wanted to accomplish 3  to do. BSo was hig version what we have here,
4 with that bill. And then we gtarted work on 4 what was initially introduced, or was this
5 the '73 legiglation. 5 version after you-all had discussed it? Do you
6 Q. Do you remember -- do you recall what 6 recall that?
7 your conversation was about what still fell 7 A. This ~-~ I don't recall specifically
8 short in the 1971 legislation? 8 what it was, but this had more than what he
9 A. The hearing. The hearing called for in | 9 really wanted. For instance, there's no
10 the '71 legislation, And that what we were -~ |10 hearing or anything other than certifications.
11 what I thought that he was looking for was the |11 Q. Okay.
12  fact that he didn't have -- that scwe of the 12 A. Yezh, that's all it was, just
13 hocps were taken out, but that they still had 13 certification.
14 hoops to jump through as a result of the '71 14 Q. Okay.
15 legislation. And what he wanted was a -- I 15 A. Not any hearings or swearing before
16 guess what you might want to call a legislative |16 anybody or recommendation from anybody, Once
17 pardon, a full pardon, without having to go 17 they had completed thelr service, that wag it.
18 through any -- for instance, in the *71 18 And that was what he was looking for. And I
19 legislation, you still had to have a hearing, 13  told him -- dud that's when I told him that
20 and it depended on too many folks to approve 20 what he was locking for, that he didn't have it
21 that right of citizenship. and what he was 21  in -~ inwche '71 legislation. This is what he
22 locking for, in my estimation, particularly in |22 was looking for --
23 the bill that he introduced, was a flat-out 23 Q. Okay.
24 pardon, where once all the gentence had been 24 A. -- in '73,
25  completed, that the citizenship rights were 25 Q. Okay. So you said when he first came
Page 75 Page 77
1 automatically restored without any -- withous 1 to you to look at the propogal for the '73
2 them having to do anything. 2 legimlation, you had some suggestions for him
3 Q. OCkay. And so what I'm locking at 3  about what he needed to include. Do you recall
4 this -- this first bill here, thig-1873 bhill, 4 what things it was that you had --
5 it lists here as the sponscrs <-“~it's a little 5 A. Not --
6 hard for me to read. Ib says Representative, 6 Q. -~ focused on?
7 and then someone has written in *J.," Johnsen. 7 A, Not really, other than the fact I said,
8 And it uvsed to say "of Robescun," but now 8  "This is" -- you kunow, that, "This is what you
9 there's a handwritten word under there, Do you | 3 wanted," instead of what came out in '7L.
10  know what that says? 10 Q. Okay, Okay. 2Ind so ig what we have
11 A. Yeah, that's "others® who signed cato 11 here -- and we can go ahead and read through
12 the bill. 12 it, but does this appear to be -~ you kuow,
13 Q. Okay. 13 this is more of what you were -- what you were
14 A, The only way you would be able to find |14 looking for? What you thought it needed to be
15 that out is you would have to go to the jacket |15 replaced with?
16 of the bill and find out who signed in onto the | 16 A. Yes.
17 bill. 17 G. Okay. BAnd just to, I guess, summarize
18 Q. Okay. 18 it, it sounds like the wain point wasg to
19 A. The other legislators -- the other 19  simplify and specifically make it automatic
20 legislators included -- probably included Henry |20  that once a felon's complate sentence was
21 and me, 21 finished, their rights of citizenship would be
22 Q. OCkay. So it just says "others." It 22 restored. 1Is that correct?
23 doesn't say specifically who at thab time? 23 A. That's correct. Without going through
24 A, Well, it says “others® on this version, [24 any other -- without going through any other
25 but the jacket would have who the others were. 25 process. Right.
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1 Q. Okay, BAnd what was the -- what was the | 1 the statute becomes effective,

2 purpose of that? UWhy was that the geal? 2 So what has been rempoved here, or at

3 A, Because it would -- it would let them 3  least one of the things that's been removed,

4 know that they were, you know, that their 4 was that additional section under the '71 law

5 rights were restored and that they could go 5 that had the procedure for going into court and
6 vote. 6 swearing under --

7 Q. Okay. i A. Swearing au cath.

a A, All the righte that they had had prior q Q. Okay.

9 to their incarceration or whatever. 9 A. It cut out the two years, still.
10 Q. Was a purpose also to remove the 10 Q. Okay. 8o this completely removes the
11 discretionary decision-making that was involved {11  court process and the fees that you menticned
12  in the previous law which could possibly inject {12 would be associated with having to get an
13  some bias or prejudice into the process? 13 attorney and go to court; is that right?
14 A, Yea, You sald it better than I counld. |14 A. That's correct, Right.

15 Yes, 15 Q. Okay. And the -- any discretionary
16 Q. Okay. Can you say anything more on 16 issue with -- with the judge making a

17  that? 17  determination, and, you kmow, possible
18 A. MNo. 18 prejudice thexe?
1% Q. Okay. Fair enough. 8o I want to go 13 A. Corxeck.

' 20  through and read through this section 13-1, 20 Q. okay. So what do you recall -~ after
21 here, *Restoration of citizenship.® 21 you started working on this, though, what do
22 "Any person convicted of a crime, 22  you xecall from the -- you know, the
23 whereby the rights of citizenship are 23 legislative process ox the amendment process
24  forfeited, shall have such rights restored upon |24-<that took place?

25  the occurrence of one of the following 25 A, That wag -~ nobody really wanted to do
Pagc 7% Page 81
1 conditions: 1 it that way. We had to go in and start making,
2 “Number {1} Upon the uwnconditioral 2 you know, comprcmises and whatnot, in order to
3 discharge of an inmate by the Departwent of 3 try to get something passed in the way that the
4  Correctlon or Department of Juvenils 4 original bill in *73 called for, What the
5 Correction, of a prabaticner by the Probation 5 original bill in '73 called for was once you
6 Commission, or of a parolee i the Board of 6 completed everything, your righta were
7 Paroles." 7 automatically restored, pericd, in the report.
8 So that part is -- I think that's what § That was it.
9 we just -- we had just been talking about, Q. Right,
10 A. Right. 10 A, Nobody -- nobody -- everyhody was a
11 Q. That it was after the completion of all |11  little bit afraid that you were opening up the
12  aspects of thelr sentence, this would just be 12 floodgates, that you were really opening up the
13  an automatic process? 13 floodgates, and they didn't really want to do
14 A, Right, 14 that. 8o it went into a period of negotiations
15 Q, Okay. And then number {2} just says, 15 from that point on,
16  you know: "Or upon receiving an unconditional |16 Q. Okay. But this -~ but this particular
17 pardon." So that was just another -~ another 17 bill here, thig bill that wa've been looking
18  way, if somebody was -- got a full pardon, then |18 at, this is a fair representation of what it
19  they would also have this automatic 19  was you were trying to achieve?
20 restoration? 20 A. That's exactly right.
21 A, Correct. 21 Q. Okay. All right. I want to look at a
22 Q. Okay. BAnd just scrolling through this, |22  little bit more of the legiglative history
23  you can see therxe's a section 13-2, and then 23 documents here, 8o I'm going to scroll down,
24  that's pretty much the end of it. Section (2) 24 This is all still part of this what I‘'ve marked
25 18 just about the effectiveness when it ~- when (25 as Defendantas' Exhibit Number 6. We were just
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1 looking at this original bill here. This is 1 probation. He violated his probation by not
2  a Committee Substitute. 2 shawing up for samething, and they extended his
3 A. Right. 3 probation under the original sentence. And
4 Q. So is this cne of the documents that 4 that's what got put in there.
5 you reviewed also when you were looking at the 5 Q. Okay.
6 legislative history yesterday? 6 A, We didn't ~~ we didn't particularly
7 A, Yes, it is. 7 care for that in there, but it was the only way
8 Q. Ckay, 2nd thig Comittee -- this 8 we were going to get it to mske sure that the
9 Committee Substitute, it adds a «- under 13-1, % bottom line was that there was -- that you
10 it adds an additional subsection, number (3}, 10 still didn't have to go for a hearing or
11 that pays: “The satisfaction by the offender 11 anything like that.
12 of all conditions cf a conditional pardon, ¥ 12 Q. Okay. So it still had that -- that
13 A. Yes, 13  wain feature that you talked about, that it
14 Q. Okay. But the firat part there, if you |14 would, rather than involving the hearing, it
15 look at sections (1) and (2), I believe are 15 would be ~~ it would be automatic?
16 very similar to what came before. 16 A. Right.
17 S0 13-1 says: “Restoration of 17 Q. And it wouldn't be subject to the
18 cltizenship, BAny person convicted of a crime, 18 discretion of asjudge or the requirement to
19 whereby the rights of citizenship are 19 hire an attornsy here?
20 forfeited, shall have such rights restored upon | 20 A. That's correct,
21  the occurrence of any cne of the following 21 0. Gkay., I want to move on a little bit
22  conditions.* 22  furthar down here, There is an amendment here.
23 8o these (1), {(2), and (3), these are 23  Is/thig -~ is this also contained in the
24 each one in and of itself. It says “any one of |24 materialg that you --
25  the following conditicms." So any of those are |25 A. Yeah.
i
Page 53 Page 85
1 sufficient on their owm. Is that your 1 Q. Okay. And what is your understanding
2 understanding? 2 of what this amendment was trying to insert
3 A, Yesa, 1 into this bill?
4 Q. Ckay. And number (1) says: “The 4 A. I just wanted put back in what was
5 unconditional discharge of an dimate by the 5  taken out. This just follows the '71
& State Department of Correction or the North 6 legislation. It failed.
7 Carolina Board of Juvenile Correction, of a 7 Q. Okay. BSo, in particular, this was
8 probationer by the State Probation Commission, 8 trying to put back in the requirement that
9 or of a parolee by the Board of Paroles; or of 8  somebody go into court --
10 a defendant mder a suspended sentence by the 10 A. Right.
11 court.® 11 Q. -~ in front of a judge, take an cath --
12 A. Yeah. That -~ that was added, 12 A. Thatt's correct,
13 Q. That was added. Okay. 13 Q. -- which wag in the 1971 legislation
14 So what -- what is the ~- what was 14 and which you gquys had tried to remove --
15 added here that sticks out to you? 15 A, Right.
16 A, What was added was everything 16 Q. -~ in this '73?
17 involving -- involving the satisfaction of all |17 A. Right,
18 conditions of a conditicnal pardon. And that 18 Q. Okay. and as you noted, this
19  the invclvement of the parole -- in other 18 particular amendment failed?
20 words, let’s assume that the convicted felom 20 A, Right.
21  served the sentence that was given to him. Say |21 Q. Okay.
22  that sentence was a bifurcated sentence. He 22 A. But we had worked a deal. We had
23  gpent some time in jail, and then he spent some {23 worked a deal by throwing in praobation and
24 time on probation. He violated -- he got on -~ |24 parole.
25 he did his time in prison. He was now on 25 Q. Okay. And even after, you know, that
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1 compromise was reached, you continued to -« you | 1 Q. Okay,
2 continued to sponsor and be in support and 2 A. Nothing hanging over his head,
3 failed? 3 0. 8o for an individual on probatiomn, you
4 A. Yes. 4 know, prchation oftentimes or, generally, comes
5 Q. Okay. I'm going to go on and look 5 with conditions involved.
6 at -- there's another amendment here. I'm 6 A, Yes, Right,
7 going to try to make thig just a little smaller | 7 Q. So this would -- this would mean -- in
8 sSo0 we can esee this whole thing at once. 8 your mind, would it be fair to say that all
] A, Yeah. 8 conditions of probation would have been
10 Q. Again, was this included in the 10 satisfied?
11 materials that you locked at? 11 A, Yes.
12 A. Yes, Yes, it was. 12 Q. Okay. and I guess the same goes for
13 Q. Okay. Now, what was -- what was this 13 parole, as well, that any conditions attached
14 amendment trying to accomplish here? 14  to parole would alsc have been satisfied?
15 A. I have no idea, 15 A, That's correct.
18 Q. Ckay. So I'll just go ahead and read 16 {Defendants' 7 premarked.)
17 it. It says "a new gection to be added” that 17 BY MR. RABIROVITZ:
18 was going to say the following: 18 0, Okay. A1l right. I want to now go and
13 "Provided that this act shall not apply |19 look at -- tkis ig the -- well, I‘ve marked
20 to a second conviction of any felony, or to any |20 this as Défendante' Exhibit Nurber 7.
21 additional felony conviction after a fixst such |21 Are you able to identify what this ig?
22 conviction.” 22 A, It looks like the ratified bill,
23 A. Kind of where you didn't get but ene 23 Q. Okay. 2and T'll just go ahead and do
24 bite of the apple. If you got a second felony |24 < what we did with the 1971 bill. BAnd szcroll
25 comviction, you couldn't have your citizenship ;258 down bo the bottom here so we can look at the
Page 7 Page 89
1 rights automatically restored. 1 last sentence here that says: "In the General
p] 0. Okay. So this would have been -~ fxom 2  Assenbly read three times and ratified, this
3  your perspective, this would not have been an 3 the 20th day of April, 1973.%
4  amendment you would have been in favor of? 4 A. VYeah.
5 A. Oh, no. No way. 5 Q. 8o that means that thal is what we're
6 Q. Okay. 2and this amendment failed? 6 looking at here, right?
7 A. Yes. 7 A, Yes.
8 0. Okay. 8 Q. We're lcoking at the ratified bill?
9 A. We had made the compromige, and this 9 A, Yes.
10 was -- this wag done on the floor. 10 0. Okay. 2And if you look at -- well,
11 Q. Uh-huh. Okay. 11  what's your undergtanding of what was -- what
12 Just to go back for a second before we |12 was accomplished by this bill, by this 1973
13 move on. Scroll back up to the top, This is 13 bill?
14 the bill as it was introduced. Tf you look at |14 A. What wag accomplished, we got -- we got
15 section 13-1, subgection (1) here, this 15 a confederate restoration of citizenship
16 includes -- the original proposal did include 16 rights, but we had to add in there the fact
17 not only the active sentence -- the original 17 that the Paroles -~ Probation and Paroles
18 proposal, first of all, talked about 18 Commission, they had to certify that there was
15 unconditional discharge. What does 19 npothing hanging over them. ILike I say, in
20 "mconditional discharge,® there, mean? 20 addition to probation or parole that may come
21 A, Unconditianal discharge. There are no |21 back as a violation of probation and parcle.
22 conditions other than discharge. 22 But other than that, once the
23 Q. Okay. 23 individuzl has completed everything that he was
24 A. Everything had been completed. 24  sentenced to, on certification by everybody
25  Everything has been done. 25 involved, his citizenship rights will restore.
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1 Q. Okay. 1 pretty well now?
2 A, And he get a copy of it, by the way. 2 A, I see 1t. Yeah.
3 Q. Okay. And what was the -~ what was the | 3 0. Okay. So this says: A bill that
4 intent of that automatic restoration? What was | 4 would provide for full restoration of citizen
5  the benefit of that? 5 rights to felons who have fulfilled their
& A, That he would be -- he went back to 6 gentences received tentative approval by the
7 Dbeing a citizen, a full-fledged citizen and 7 Houge Friday.*®
8 could exercige all his constituticnal rights 8 So this was, cbviously, before the
8 and all rights provided to other folks who had 9 final, final version, It says: "The bill will
10 never been convicted. 10 be up for fipal approval Monday night. It was
11 Q. GCkay. You mentioned a minute ago in 11  introduced by the House's three Black menbers,
12 passing that the former felon would get a copy {12 Representative Michaux® -~ so you from Durham,
13 of that as well, you said, 'by the way.* 13  Henry Frye from Guilford, and Joy Johnson from
14 A, Yes. 14  Robeson.
15 Q. What's -- what's the significance of 15 A. They got my first initial wrong, but go
16 that to you? 16  ahead.
17 A. BAnybody who raised a question, he would |17 0. Right. Right. And then it -- it
18 have a certificate, an official certificate he |18 reports what you said at the time:
19  could show, They did it in the form of a 19  "Repregentative Michaux said the bill would
20 little card. I used to have one somewhexre, I |20 eliminate‘the current legal regquirewent that
21 don't know where it is. But they were issued 21 felong ‘appear before a judge, take an cath and
22 that certificate that could be shown to anybedy {22  requast restoration of their citizenship.®
23  who raised a question about that felony 23 Does that sound accurate, like
24 convictlon, that their rights were restored, 24~ < something you would have said at the time?
25 Q. And what's the -- what's the importance (25 A, Probably. Yeah. Yeah.
Page 01 Page 93
1 of having that? 1 Q, I don't imagine you remember
2 A. 8o if he went to register to vete, and 2 sgpecifically being interviewed for this all the
3  sowebody said, "He's a convicted felc¢u,® he 3 way back in 1973? ‘
4  could say, "No, my rights have been restored.® 4 A. You're right about that.
5 {Defendants' 8 premarked:) 5 0. Ckay. But it does sound generally
6 Q. Okay. Okay. I want<to go ahead and 6 correct of what -- what you might have said
7 bring up another exhibit here. 7  back then?
8 So this had been premarked as 8 A. Yes.
9 DPefendants' Exhibit NMumber 8, And I'11 9 Q. You have no reason to doubt how it's
10 represent that this is a page from -- from 10 been reported here?
11 The News and Observer back from March 24, 1873, |11 A. No reason to doubt it.
12 BAnd you can see there's an “Under the Dome" 12 Q. Ckay, 2And I think these are all things
13  section there, which The News and Obsexver 13  we've talked about, that a major goal of the
14 still has. 14 1973 legislation was to remove these varicus
15 And I'm going to go and zoom in on this |15  things that you and your colleagues saw,as
16 for you, because there's only one small part 16 impediments. So appearing before a judge,
17 that we need to lcok at hera, 17 taking ~- and taking an oath, which was an
18 So in this %Under the Dome® section it |18 impediment for several reasons, Right?
19 says here where I'm highlighting, ®Felons 19 A, Carrect,
20 Regain Right Under Bill in House," 20 Q. And T think at least two of those
21 A, Yeah, 21  reasons, again, you've mentioned the cost
22 Q. I'm going to continue to zoom in on 22  involved with getting an attorney to assist you
23 that section so that we can hopefully lock just {23 in doing that. Is that one of the reasans?
24 at that. 24 A, That's one of the reasons, yes.
25 Are you -- are you able to see that a5 Q. And then you aleo mentioned the
www,huseby.com Huseby, Inc. Regional Centers 800-333-2082

Charlette ~ Atlanta ~ Washington, DC ~ New York ~ Houston ~ San Franeisco



COMMUNITY SUCCESS INITIATIVE, ET AL. vs TIMOTHY K. MOORE, ET AlL.
Senator Henry M. Michaux, Jr. on 06/24/2020

Page 94 Page 96
1 poszibility of bias or prejudice since this 1 one I marked at the bottom, because I was
2 would he up to the discretion of a particular 2  trying not to cover over any of the text, but
3 Jjudge who might have a blas or prejudice? 3  I've marked this one as Defendantg' Exhibit
4 A. That's correct. 4 Number 9, And this, I'1ll represent, i3 a news
5 Q. Ckay., And then it quotes you here, and | 5 article from the Robegonian from ~- again, a
6 you gay: “The problem is that many people who 6 local North Carolina newspaper at the time.
7 have served their time do not realize they!ve 7 And it's talking about several -~ several
8 lost their rights of citizenship,“ 8 bills. 8o it say=, “Baby Animals, Felon
9 A, Right, 3  Citizenship Restoration Bill are Discussed.*
10 Q, Can you just -- I don't know that we've |10 And if I can -~ I think if you lock -~
11  talked about that reason in particular. Can 11 I'm going to mark the part here. No, that
12  you just expound a little bit more on what you |12 wasn't righk,
13 meant by that or what you understand you meant |13 A. I gee it. You're talking about where
14 by that at the time? 14 it gtarts, "Representative Joy Johngon..,'?
15 A. Well, people who are not familiar with |15 Q. Yeah.
16 the law, but whe come in contact ‘with it, don't {16 A. Yeah.
17 realize that they have the right to have their |17 0. So I was trying to mark the part here
18 citizenship restored. 2And that's -~ here, 18  that talks about =~ that I helieve talks about
19  again, that's particularly true in the Black 13 this -- this particular bill.
20 comunity. You might even find that true 20 A, Yezh.
21 today. If you didn't bhave the automatic 21 Q. (3'm not doing a very good job of that.
22 restoration, you would probably find that -- 22  Let me try one more time.
23  you know, folks don't know that their rights 23 Okay. There we go. 2and I'm going to
2¢ mway he automatically restored, even with that 24 “Czoom in on that a little bit. ®hich messes
25 little certificate that they have. They would |25 that up. Well, I just won't do it this way,
Pagc 95 Page 97
1 go down to the -- back then you would go downm 1 I'll just zoom in on it and you can --
2 to the Board of Elections, and they would say, 2 A. I can -~ I can read ik,
3 "You're a convicted felon. You've lesh your 3 Q. Okay. OGreat. Sorry about that., A
4 cltizenship rights.* That's whep they would 4  Iittle technical issue there.
5  find out, 5 So thig says that: "The Houge passed
6 Q. Ckay. 6 legimlation® -~ so this is after the
7 A. Or try to get a job and find cut they 7 legislation was passed out of the Houge --
8 can't get a job berause they're a convicted 8  ‘which would automatically restore the
9 felon. They don't have a right to have a jcb. 9 citizenship rights of felona upon their
10 Q. 2and you said, I helieve a minute age 10 unconditional discharge from state prison.
11 when talking about this, that this was a ~~ was |11 Representative Joy Johnson of Robeson, the
12 or might have been a particular prcblem in the |12 bill's sponsor, said if rights are takem away
13 Black community, Can you explain why that ig? {13  from felons automatically upon conviction, they
14 A. Becauge we didn’t -~ we didn't have the } 14 should be restored automatically upon releage.®
15  wherewithal to find out what all of our rights |15 Doesg that -- you would agree with that
16 were at the time. We were told whabt our rights {16  statement? That's the sentiment that he was
17 were, 17 expressing through that statement?
18 Q. Okay. 8o there was -- access to 18 A. Yes.
19  information, I guess, would be maybe one way to |19 Q. And that that was something that the
20 put that? 20 bill sought to achleve?
21 A. Thatis a nice way to say it. Yeah, 21 A. Yes.
22 {Defendanta! 9 premarked. )} 22 Q. Okay. And then it just characterizes
23 BY MR. RABINOVITZ: 23 the current law, which was -~ at this time it
24 Q. Okay. All right. Now, I want to look |24 would have been what the 13971 law was:
25  at another news article here. This -~ sc this |25 "Current law permits restoration of citizenghip
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1 upon the recommendation of the Office of 1 Q. Okay. And that ig something you were

2 Corrections upon the person’s release, after 2 able to do in that 1973 amendment to the law?

3  two years have elapsed since release, or in the 3 A. Right,

4 condition of an unconditienal paxdon.® 4 Q. Ckay. I want to look at the next

5 So that's -- that's what this law -- 5 paragraph, This is paragraph 13. It says:

6 again, these are other things that the -- that 6 “In that session, I wag assigned the bill to

7 the 1973 law was trying to do away with because | 7 further extend the franchise to people formerly

8 of the procedural complicationg? 8 convicted of felonies, alonyg with a major bill

9 A. That's correct, 9  addressing Sickle Cell disease as a health
10 Q. Ckay. 211 right. So I want to go 10 crigis. I also worked clogely with
11  ahead and go back to Exhibit Number 1 here, 11 Representatives Frye and Johnson on advocating
12  which is your affidavit, and I just want to ask |12 for Landlord-Tenant rights bill -~ a bill that
13  you about a few things in your affidavit here. 13 was ultimately defeated based, I believe, on
‘14 So I'm going to go down to paragraph 12 |14 bias in the legiglative body. All of these
15 here. BAnd so this is after an affidavit. 15  legislative actiong were aimed at addressing
16 You've talked about being elected to the House, |16 the effects of racial and class discrimination
17 2nd you say in paragraph 12: *At the time, 17  in North Carolina.™®
18 Kelly Alexander, Sr,, was president of the 18 I want i¢ask you first: What does
15 = NAACP, and the state conference was very 19 it -~ you usé the lanquage here, you say you
20 active. Tneir informal lobbyist at the general |20 were "assigned’ the bill, What doeg it -- what
21  assembly was Peter Stanford. I recall that 21 do youmzan by that?

22 NC NBACP identified as one of its priorities 22 d. Well, Henry, Joy, and I were the
23 for equal voting rights the need to inform cur {23  ILegimlative Black Caucus. &And we assigned -~
24 laws to enact a system of automatic restoration |24 < we looked at all the bills, and we agsigned the
25 of rights to those formexly convicted of a 25  billg that we bad an interest in among the

Page €9 Page 101

1 felony, and we agreed." 1 three of vs to handle. That's what I meant by

2 8o what do you recall about the 2  that.

3 conversations at the time or at leapt aboub 3 Q. Ckay. And you say --

4  that being a priority for the State NAACP? 4 A. Henxy, for instance, toock on the

5 A, It was identified as ond of the 5 landlord-Tenant Bill. He was assigned that and

6 priorities. & that bill in particular,

7 Q. Yes. 7 Q. Ohkay. So you just mean how you quys

8 A. So there were, I guess, many priorities 8 decided to divvy it up? '

9 that we talked about, Kelly, Sr., and Peter A, We divided the bills up of what we --
10  Stanford, we talked about many of the 10 what we locked on as prioritieg; and to act on
11 iwpedimenta that were put before folks in oxder |11  them, yes.

12  to get them to be able to vote, So, I mean, 12 0. Ckay. 2nd so you wentioned several

13 you know, we identified it as ome of the things |13 bills here, including this bill that we've been
14 that -- Black folks, particularly convicted 14 talking about, the Automatic Restoration Bill,
15 felons, didn't have any knowledge that they 15 and you say all of the legislative actions were
16 could have their cibizenship rights restored in |16 aimed at addressing the effects of racial and
17 that, you know, form or fashion. I mean, it 17  class discrimination in North Carclina. And I
18 just came up in general conversation, as other |18 think we've talked about that at length related
19 things came up involving equal voting rights. 19 to this Automatic Restoration Bill.

20 Q. Okay. 2nd so you say "one of its 20 Is there anything else on that related
21 pricrities.® 2And so the priority we're talking |21 to the Automatic Restoration Bill that we

22  about here is the automatic restoration of 22  haven‘t talked about, other ways that it

23 rights? 23  addresesed racial and class discrimination in

24 A. Of citizenship rights for convicted 24  North Carolina?

25 felons, yes. 25 A. No.
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1 Q. Okay. Okay. 1 Q. You say: "I remember we wanted
2 A. Not in conjunction with this. 2 automatic restoration applicable across the
3 Q. Okay, What was the issue with the 3  board ~- at the least, the restoration of your
4  Landlord-Tenant Bill and racial and class 4 citizenship rights after you completed
5 discrimination there? 5  imprisonment."
6 A, Good ILord. Evictions, additional 6 A. Well, that's -- that's just a statement
7 costs, increase in rents, credit apps, slums, 7 that I made stating that we wanted to make sure
8 ghettos. I mean, what do you went to talk B that everybody had an opportunity to have thedr
9 about? ' 5  citizenship rights restored. We weren't being
10 Q. 8o there were mwany -- there were many 10 selfigh in this particular instance.
11 issues tied up with that, it sounds like? 11 Q. Okay. So you mean it would apply
12 A. There was many issues tied up with 12  equally to everyone?
13 every -- yes. There was many issues tied up 13 A. Everybody.
14  with gociety in general. 14 Q. Okay. And then in paragraph 16, you're
15 Q. Okay. 2And the automatic restoration 15  talking a little bit -- you've alluded to this,
16 was, in your mind, one plece of that? 14 as you just did a minute ago, that -- you say:
17 A. One plece of the action, yes. 17  *Ultimately, it wasn't perfected." 2nd you go
18 Q. Okay. I want to look at the next 18  on to say that yaw had to convinge your
19 paragraph, this paragraph 14. One of the 19 colleaques and reach dome compromises.
20 things that you say in there is that: *®It was |20 Sclcan you just, you know, explain that
21 clear that the way the law was operating was 21  in a littie bit wore detail what you mean by
22 mostly aiwed at having an effect on 22 that bere?
23 African-Bmericans' political participation and |23 A. Well, I explained that before, because,
24  was discriminatery and unequal . ® 24 “‘for instance, in the case of parole or
25 Is there -- you know, we've talked 25 probatien, a violation is an extension of the
Page 103 Page 105
1 about that, I think, a great deal. Is therz 1 gentence that you originally receive. Had we
2 anything on that topic that we haven't 2 left it as it was, once the sentence ie
3 discussed that you want to add to with)respect 3  received, in spite of any extension, that would
4  to the butomatic Restoration Bill? 4 not have cotmted. What we had ~-- what we had
5 A. No. 5 to -- what we had to concede on was the fact
6 Q. Okay. 6 that any ~~ that if probation or parocle was
7 A, Well, let me back up or we'll be 7  extended for any violation at all, that had to
B getting in trouble with this. It still dosen't | B8  be included in there also.
9 dp what it intended to get done, 2And the <] Q. Okay.
10 reagon I say that is that because a convicted 10 A. We did not want that -- we did not want
11 felon cannot own a firearm under the laws in 11 that in there, because we knew that if you
12 North Carolina, 12 missed one session with the probation officer,
13 Q. Okay. 13 you could ke violated for thakt, and they would
14 A, BAnd that's a Second Amendment right. 14  extend your probation, normally, in a
15 Q. Right. And I think in the next -~ in 15  situation, beyond what you were actually
16 the next paragraph, paragraph 15, you say you 16 sentenced for.
17 remember that you wanted automatic restoration |17 Q. Okay.
18 "applicable across the board." 18 A, »nd we wanted -- we didn't want -- we
13 What did that mean to you, "applicable |19 didn't want that extension after, keeping him
20 across the board®? 20  from getting his regtoration. ’
21 MS, THEODORE: Brian, can you just read |21 Q. Okay. And you ultimately, though, were
22 him the rest of the sentence, pleage? 22 able to reach a compromise; 1s that right?
23 MR. RABINOVITZ: Sure. Sure. Happy to |23 A. That included everything. VYes.
24 do that. 24 Q. Ckay. 2nd what was the -- ohviocusly,
25 BY MR. RABINOVITZ: 25 you -- there was something that you felt you
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1 achieved out of that compromise; not to put 1 forward, 2And there were go many compromises
2 words in your mouth, But what was important in | 2 made in the bill that it kept the state
3  what you were able to get? What was -- what 3  ruming, It kept the state moving. And that's
4 was mogt important to you then thatb you were 4 why I say, the art of compromise is the art of
5 able to get out of that compromise? 5 politi¢s, or vice versa.
6 A. That you didn't have to jump through 6 0. Sure.
7 any hoops to get your rights restored, You 7 A. Don't get me on this scapbox now
8 didn't have to have a hearing., You didn't have | 8 because...
9  to do anything. That the omis wag on the State 9 Q. I'm just seeing what else -- I'm just
10 to provide you with the fact that your rights 10  looking through wy notes and making sure I
11 were automatically restored; that you didn't 11 don't miss anything else here,
12  have to go begging for them. Just like Joy 12 One of the things that you mentioned,
13 aaid, if you automatically took them away, you |13 looking at the -~ looking at the next
14 could antomatically restore them. 2And that's 14 paragraph, you're talking about scme of the
15 what we got ocut of it. 15 prcblems with it, the way that this was set up,
16 Q. 2And those benefits to you were 16 the way that the system was set up, and you
17 substantial enough that the compromise was 17  talk about perverse incentives and
18  worth it? 18 criminalization-especially in the charging of
19 A. Yes, sir, 15 African Americans,
20 Q. Is there -~ you were a legislator for a |20 Whak -~ can you explain that a little
21 long time., Are compromises a part of the 21 bit more? What were the igsues under the
22 process when trying to get legislation through? {22 previous law that created this incentive in the
23 A. Yes. VYes. Everything that -- 23 charging of African Americans, I guess, to
24  everything that comes out of that legislature 24" charge them more seversly than would otherwise
25 ig a compromise. 25 happen?
Page 107 Page 169
1 Q. Right. That's what I was going to'say. 1 A. I thought we went over that,
2 I would imagine that pretty wuch everytling -- 2 MS. THEODORE; Brian? Excuse me for a
3  everything involves scme kind of compromise. 3 minute, Are you referring to a particular
4 A. I have seen very few pure bille. 4 part of the affidavit; and if so, could you
5 Q. Right, Is that a -- jg'that a feature 5 "just let us know what that is?
& or a buyg of the legislative process? 6 MR, RABINOVITZ: Yeah. I'm gorry if I
7 A. T think it's -~ I think -- I think, to 7 forgot to mention it.
8 me, it's a ~- it's an attribute. It's a 8 BY MR. RABINQVITZ:
9 gignificant attribute. That you could sit and 9 Q. I was talking about paragraph 17, in
10 compromise, That you're able to do that. 10 the -- in the -- I quess it's the third
11 Q. 2nd what are the benefits? 11 sentence there in paragraph 17. You gay that
12 A, Wwhy is that? Is that what you're 12  you saw your effarts "as a step forward,
13 agking? 13  undexstanding that it &id not solve the
14 0. Well, I was just going to say: What 14 original problem.*
18 are the benefits of that, the benefits of a 15 and so I was asking about that original
16 compromise? 16 problem, which you describe as follows: "The
17 A. You're able -~ you're able to sit down {17 law was designed to suppress African-American
18 and ook at all sides of the sitvation. I was |18 voting power and it had created a perverse
19 Senior Chair of Appropriations for four years. |19 incentive to criminalize and charge African
20 I made S0 many compromises on what the budget 20  Americans differently to achieve that aim.?
21  should look like, that what I had originaliy in | 2% %o I was just asking if you could
22 the budget waen't anywhere near, But the 22  explain that to me a little bit more.
23 budgets came out good because of the time that |23 A. Well, what I was gaying wag that in
24 we were in., We were right in the middle of a 24 taking into account the attitudes that existed
25  depresaion, when I had to put that budget 25 during that period of time, anything that you
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1  could do to stop African Americans from voting 1 A. And, anyway, when I sald we -~ if you
2 were on one side; what you could do to get the 2 Jock at 18 -- I said that was a "bitter pill to
3  African Americans to vote on the other side. 3 swallow,* because T had -- and not that I'm any
4 If you wanted to suppress the vote, you 4  kind of fortune teller or anything like that --
5 criminalize certain things that would make -- 5 we knew there were other problems that were
6 make their vote not count or not be able to 6 going to come up with that,
7 cast that vote. And the attitude was that 7 Q. Right.
8 African Americans should not have the right to 8 A, Any way -- any way you could -~ amy way
9 vote. BAnd this was one of the laws that was 9 you could dissuade or suppress that vote, any
10  designed, particularly, as T stated imitially, {20 little change, and itt!s happening with that.
11 because we didn't have the wherewlithal to 11 Why is a convicted felon, who has been given
12  understand that we could have cur rights 12 his automatic restoration citizenship, why
13  restored. That it -- it suppressed that power |13 can't he own a weapon?
14 that we had in that one persgon being able to 14 Q. Ckay,
15  vote. 15 A, I mean, this is not in thie suit,
16 Q. Okay. 2And so the 1973 legislation that |16 Dbut -~
17 added the automatic regtoration, I quess would |17 Q. Sure.
18 algo, in some part, alleviate this problem? Is |18 A. -- but it's a part of it.
19 that accurate? 19 0. Right. So it's a separate lssue
20 A. When you -~ when you give -~ pardon 20 about --
21  me -- when you give that person that 21 A, (And it still -- it still exists.
22  certificate that says, "Your rights are 22 Q. TUnderstood. Understocd.
23  restored," that you have the right to vote, 23 I gueses that goes back, to some extent,
24 then, yes, it solved that prcblem to an extent. |24 < to the compromige., You still felt like you
25 HNow, you don't want me to tell you that the way 25 achieved something significant through the
Page 171 Page 113 |
1 it's being applied now -~ it's now -- really, 1 legislation?
2 itttz yet again. 2 A, Yeah, until folks found out, you know,
3 Q. Can you explain what you mean by that? 3 there were other ways to get around ik,
4 A. I mean by that, that we have found out 4 Q. Okay.
5 in recent years that if you're‘s convicted 5 A. We have to come back and fight for
6 Tfelon, your Second Amendmentrights were not 6 everything that's taken for granted by other
7 reatored, according to the North Carolina law. 7 folks,
8 TFor instance, to own a weapon. A convicted 8 Q. Okay. I want to look at paragraph 19.
9 felon could be put back in jail for owning -~ 9 A. Ckay.
10 for possession of a weapon by a canvicted 16 Q. You say here -~ well, let ma step back
11 felon. 11 for a second, because you were talking a little
12 Q. Okay. 12  bit about the Second Amendment. I just want to
13 A. That same amendment gives you the right |13 make sure that I've explored this,
14 to own a weapon. So that right, really, has 14 You talked about other ways to get
15 not been restored. 15 around it, to get around the legislation that
16 Q. Ckay. So now you're talking about the |16  you enacted.
17 Second Amendment and a potential conflict 17 Other than the Second Amendment issue
18 because restoration of citizenship, I gather, 18  that you mentioned, what other ways are you
19 also affects somebody's Second Amerximent 1%  talking about that people have used to get
20 rights. Is that -- is that what you're -~ 20 around what you tried to do through that 1973
21 A. Wwhat weire paying is it's an automatic {21 legislation?
22 restoration of rights., That's the way the 22 A, Well, pricr -- prior to -- prior to
23 legislation -- it's citizenship restoration, an |23 that -- you mean recently?
24 automatic restoration of citizenship. 24 Q. I guess anytime since you -- gince
25 Q. Right, 25 you emacted the ~-
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1 A, Since the '73 legislation? 1 constitutiona? values, and to end the influence
2 Q. Yes. 2 of the white supremacist aimg on
3 A, Oh, boy. T toldyoudon't get me onmy | 3 North Carolina's law and practice.!
4 soapbox here. 4 A, Please stop me from going further on my
5 People had found -~ we -- I don't know 5  soapbox, but go ahead.
6 how to -~ I don't want to be here all day [ Q. So, you kmow, this is what we've talked
7  explaining to you -~ 7  about before, you know, you were -- I helieve
8 Q. BSure. 8 you thought that the law achieved important
=} A. ~-- but there are many things that have 9  things, but that it -- it didn't --
10  happened since 1973. And we're still fighting |10 A. Yeah,
11 enfranchisement., I mean, in 1971, you had put |11 Q. ~- achieve everything that yvou had
12  into the North Carolina Constitution, a test to |12 hoped could be achieved through it.
13 gee whether or not you could register to vote, |13 A, Right,
14 That wae in the 1971 constitution, and it's 14 Q. And so my question is: Were there
15 still there. 15 further efforts that you were a part of, after
16 0. Okay. 16 1973, to amend this law to try and make it
17 A, So, I mean, any little thing -~ they 17 moxe -- more the way that you wanted it to he
18  know that the federal law bhag knocked that out, |18 or more the way that you thought that it should
19  but you'wve got to go fight for everything that |19 be?
20 you think -- that you think applies across the |20 A. Not untid wy latter years whenm I got
21 board, you may find out later on that it 21 imvolved in actions involving convicted felons
22 doesn't apply across the board, There are 22  in possession of a firearm. The very last --
23 things going on right now. 23 the very last case that I had -- it got
24 Q. Okay. 8o just -- T just want to make 24" -dismissed, because I couldn't -- they wouldn't
25 sure I'm clear, When you're talking about N let me go further with it -~ inwvolved that,
{
Pape 115 Page 117
1 these other issues, you're talking about the 1  which was 2019 -- 2018, 2019,
2 wany cbstacles that are -- that are oul there, 2 Q. Okay, And when you gay it was a -- it
3  but youlre not specifically talking atout ways 3  was a cagse, what was your role --
4  that people have tried to get arcund the 4 A, I had a client -- I had a client who
5 automatic restcration statutes? 5 was charged with, as a convicted felon -~
6 A. Yes, T awm. 6 possgession of a weapon by a convicted felan.
7 Q. Okay. 7 Q. Uh-huh.
8 A. Yes, I am, because -- because you get 8 A. 8o I had represented him on his felony
9 around it by criminalizing a felon who owng -~ 5 conviction, which occurred some eight, nine,
10 who owns a weapon. 10 ten years befere,
11 Q. Okay. Okay. Are there other examples, {11 Q. Ckay.
12  or that's ~~ that's the main example? 12 A. 2And I had ~- he had served all of hie
13 A, Well, that applies here, 13 time under that and had gotten hig certificate
14 Q. Yes. 14 of citizenship restoration, which included on
15 A. But -- 15  that certificate the fact that he could not
16 Q. 2nd I'm just asking about things that 16 posgsess a weapon,
17 would apply here to thisg particular 17 Q. Okay. And so this, again, gces back to
18 legislation, not other voting issues outside of |18 the ~- the Second Zmendwent igsue that you were
19 this case, 19  mentioning before ~-
20 A, Well, then, ne, I -- because you're 20 A, Yes, sir.
21  getting me on a soapbox again, 21 Q. ~- as something that went against what
22 Q. Okay. Okay. So in paragraph 19 you 22 you were trying to do with the 1973 law?
23 say: “"We were proud of what we accompliched, 23 A. Yes, sir.
24 but we knew that far more was needed for the 24 Q. Between 1973, though, and when you
25 law to be jugt, to live up to our 25  retired, were there any other hills that you
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1 introduced in -~ in the House, or when you were 1 half an hour, 45 minutes after that? How
2 over in the Senate for a short time, to try to 2 does that schedule work?
3 correct the issues that you thought still 3 Senator Michaux has, you know -~ you
4 remained with the 1973 legislation? 4 know, he's been very gracious thus far, but
s A. XNo. 5 I know that he needg to get a break in
6 Q. Okay. Are we ckay to continue, or do 6 here,
7 you need a break? 7 MR. RABINOVITZ: Sure, Well, here ig
8 A, No. We can continue. 8 what I would propose. Like I gaid, I think
9 Q. Okay. 9 I have 10 to 20 minutes left, Why don't I
10 MR. UOYNER: Brian, let me just ask 10 try and Qet through that, you koow. If it
11 you; How much longer do you intend to go? |11 seens like it's going overly long, you
12 So that we can kind of navigate through 12 know, we can -~ we can break., But,
13 goma other break needs and lunch needs for |13 otherwise, I'1) try and get through that,
14 people that are on the phone, 14 and then we can, you know, talk off the
15 MR. RABINOVITZ: Sure. I think I'll 15 record about how we want to structure the
16 probably just have 10 or 20 minutes left 16 rest of the time and make sure everyone
17 when I get bhack., I don't know what other 17 gets any break they need and gete lunch if
18 folks need, but I'll prcbably just be 18 they need it, and then we can move on from
19 another 10 or 20 winutes. 19 there.
20 MR. JACOBSON: Paul and Olga, are you 20 Dxes that sound acceptable?
21 guys planning on asking additional 21 MR. JOYNER: Senator Michaux, how is
22 questions, or no? 22 that for you?
23 MR. COX: At this time, I don't think 23 THE WITNESS: Sounds fine with me. I'm
24 so. If we do, it's going to be very brief, |24 retired.
25 But, more likely than not, no. 258  BY MR. RABINOVITZ:
Page 117 Page 121
1 MR. JOYNER: Okay. So can we, then, do 1 Q. Okay. So at the time that you were
2  ancther -- you say you can finish in about 2 pagsing the 1973 law -- let's go back to --
3  ten minutes -- and then take a brief break 3 let's go back to paragraph 10 here in your
4  at that point? 4 affidavit.
5 MR, RABINOVITZ: Sure. Yezh. It will 5 So you mentioned there were only the
& take me 10 to 20 minutes, but 4f you want 6 three of you African-American legislators, and
7 to go ahead and just break on the hourx, 7 that, othexwise, the general assembly was all
8 then, you know, we can come back and I'11 8 white. And then you go on to say in the laat
9 finish up quickly. 9 agentence there: "The majority of legislators,
10 I guess the same question for the 10 regardless of party, were conservative rather
11  plaintiffs! attorneys, if we're trying to 11 than progressive when it came to race, race
12 gauge time: Do you folks anticipate having 12 relations, and the civil rights of African
13  extensive questioning, or how extensive, 13 Americans, and many openly held racist viewa.®
14 after I'm through? 14 And then going back to the second
15 MS. THEODCRE: We will -~ we will 15 sentence, Sorry to ekip around. But you say:
16 certainly have some questioning, and I 16 “By necessity, to be effective in that
17 think it will take -- I think it will take 17  legislature you had to form coalitions around
18 longer than ten minutes. I think probably 18 igsues and make congtant strategic
19 what will make semse is that we could do 18  determinations about legislative negotiations,
20 waybe a lunch break after you'ra finished 20 compromises, and trade~offsl“
21  and before we ~- bafore we start the 21 And we talked about how, in this
22 redirect, potentially. 22  particular legislation, you had to make a
23 MK. RABINOVITZ: Okay. 23  compromise. Is that the type of compromise
24 MR. JOYNER: So can we kind of look at 24  that you were talking about in thim paragraph
25 maybe, once you finish, regrouping about a 25  here?
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1 A, Yes, 1 Senate?
2 Q. Okay. And it was because of the way 2 A, You're making me have to think about
3 you describe it here, I think, the makeup of 3 ik,
4 the legislature at that time and racist views 4 Q. Okay.
5 that were held by many of the white legislators | 5 A. I'mnot sure I can answer that because
6 who were in power at that time. Is that 6 I -~ I'm sitting here trying to remember. You
7 correct? 7 said between 2000 and 20107
2 A. That's correct. 8 Q. Yes.
9 Q. Okay. I just asked you a few minutes 3 A. You may be -~ you way be right on that.
10 ago about any other attempts to amend this 10  Yeah.
11 legislation over the next, you know, almost -~ |11 Q. Okay. You can't be sure as you sit
12  almost 50 yeara, more than 40 years, and you 12  here today, then?
13 said that theve weren’t other attempts. 13 A. I'mnot sure,
14 But, certainly, during that time, would |14 0. Ckay. But there wag, at least, same
16 you agree that the makeup of the legislature 15  time peried in there -~ I'1l narrow it -- some
16 and the views held by many of the folks in the |16 time period during the administrations of
17 legislature changed considerably on race 17 Governor Easley and Governor Perdue when there
18 issues? Is that right? 18 was also Democratic leadership in the House and
19 A. I would say they have changed, yes. 13  the 8enate?
20 Q. 2And is it algo correct that between 20 A, That's correct. Yeah.
21 1992 and ~-~ and up to -~ well, not the entire 21 0. ( Okay. And there also was not an
22  time, but T quess from 1992 to 2017, there were {22 attempt by you or your colleagues during those
23 14 years during that time period when Democrats {23  yesrs to further amend this 1973 statute?
24  held the governor's office and majorities in 24 A. That's correct,
25 both the Senate and the House? 25 Q. Chay.
Page 123 Page 125
1 A. I would assume you're right on thats 1 A. BAs far as I know. As far as I can
2 Q. Okay. In fact, I think there wasa 2  remember.
3 stretch from 1991 -~ or sorry, 1999 <- all the 3 Q. Okay. 2and I think I'm just about
4  way up until 2010, when the Democrate held 4 wrapping up here, but I do want to make sure I
5  thoge three -- those three leadexship S cover my hases. I had initially sent out a
6 positions? 6 subppena for your experience that included some
7 A. No. What do you say? No. 7  document requests, and your attorney
8 Q. I said from 1399 to 2010, there was -- 8 represented to me that you didn't have any
5 during that time period there was a Democratic 9 documents that were responsive to that request.
10 governor and Democratic leadership in the 10 A, That is true,
11  8enate and the House. 11 Q. I just -- I just want to ~-~ I just want
12 A. No. 12  to make sure that I've covered everything and
13 0. Okay. 13 that there's -~ that there's nothing that I've
14 A, Because I'm trying to -- I'm trying 14 left out that, you know, you might still have
15 to -~ I'm trying to remember the year that 15  in your possession.
16 Brubaker was Speaker of the House and when the |16 Do you have any letters or other
17 speakership was -~ was sghared by the House. 17 papers -- other than what you printed out
18 Q. Right. Ckay. 18 yesterday. I'm not talking about the statutes
19 A. In the '90s. That was in the '90s. 19  that you printed out vesterday.
20 Q. That was in the '90s. Okay. 20 MS. THEODORE: Brian, I'm going to
21 A, It was in the '30s. 21 object to all of these questions about
22 0. 8o I'll leave out 1999, then, Why 22 document discovery, because, as you know,
23  don't we say in the early 2000s through about 23 the document discovery requests that you
24 2010, at least, there was Democratic leadership |24 gent in this case were -- were untimely.
25 in the governor's office, the House, and the 25 MR. RABINOVITZ: Okay. Your -~
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1 MS. THEODORE: Our pogition ig that the | 1 we come back., But I anticipate that I, you
2 document discovery requests that you sent 2  know, will be able to very quickly turm it
3 us in this case were untimely, and those 31 over to the other attomeys, and then I
4 requests were withdrawn, 4 would only have follow-up questions if
5 MR, RABINOVITZ: Yup, they were 5 something comes up on thelr questioning
13 withdrawn, and your dbjection is noted. 6 that I needed to go back to,
7 And I'll just note that I'm simply asking 7 But in terms of taking a break now,
8 now during the deposition, crally, about 8 does that work to take a break now to
9 whether he has any of those documents. So 9 figure out how we're going to proceed?
10 the request has been withdrawn, 8o I'll 10 MR, JOYNER: Well, why don't we go off
11 proceed. 11  the record now, and then we can figure out
12  BY MR. RABINOVITZ: 12  how to proceed. I wean, if we're going to
13 Q. Any documents in your possession that 13 take a break, then it ought to be cne
14  reflect any effort to address the voting rights |14  break, rather than breaking and trying to
15 of people convicted of felonies that would 15  come back and figure ocut a strategy. So if
16 include letters of support or opposition to any |16 we could just go off the record. And then
17 policies or bills? Do you have anything like 17 I don't know what the schedules of others
18  that in your possession? 18 are, buk, yon know, I would propose moving
19 A, I do not have them in my possession, 13  that way.
20 No, asir., BAll the documents and everything that |20 MR. RABINOVITZ: Ckay. That works for
21 I have gathered over the years have been turmed |21 we.
22  gver to North Carolina Central University. 22 Okay. So Madam Court Reporter, if we
23 Q. Okay. Over to Central Unmiversity, you |23 ¢ould just -- if we could go off the record
24 gaid? 24 “Cat this time, I think -- I think that will
25 A. Yes, sir. 2%  work, We'll do it that way.
Fage 127 Page 129
1 0. 8o all of your papers are in a 1 THE REPORTER: We are now off the
2  collection at North Carolina Central 2 record,
3  University? 3 {Recess from 12:03 to 12:55 p.m.)
4 A. Yes, sir. 4 MR. JOYNER: What is that 858 number?
5 Q. Okay. 8o therefs really, then, no need | 5 I'm sorry, I migged that.
6 for me to go through and agk<you about 6 MR, FARAJI: VYeah. This ia Farbod
7 particular documents, because everything that 7 Faraji for Protect Democracy. I joined
8 you would have had, you've tumed over. Is 8 earlier but I didn't want to interrupt the
9  that right? 9 proceedings. )
10 A. That's correct. 10 THE REPORTER: We can go back cn the
11 Q. Ckay. 2And do you know if that 11 record at any time.
12  cgollection is publicly accessible or not? 12 MS. VYSOTSKAYA: I think we could go
13 A. I bhave no ideg. 13 back on the record unless there is an
14 Q. Ckay, 14 objection from plaintiffs.
15 A, I gave it to them unrestricted. 15 MS. THEODORE: We're ready to go back
16 Q. Okay. Aand that's fine, Then I think 16 on the record.
17  that -- I think that will wrap up that line of |17 MS, VYSOTSKAYA. If we are back, the
18 questioning. 18 Board of Electiong does not have any
19 MR. RABINOVITZ: It's right at noon 19 questions right now for Representative
24 right now. So what I would propose ig that |20 Michawx. We reserve the right to ask the
21 we take another break off of the record te |21 questions aftexr plaintiffs finish their
22 have a discussion about how we're going to |22 examination,
23 preceed., 1 will check my notes and make 23 EXAMINATION
24 sure I haven't left anything out; and if I |24 BY MS. THEODORE:
25 have, maybe take five or ten winutes when 25 Q. Okay., Geod afterncon, Senator Michaux.
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1 I'm Eligabeth Theodore, ane of the lawyers for 1 record,
2 the -- 2 BY M5. THECDORE:
3 A, Yes, ma'am. 3 0. All right. So Senator Michaux, you see
4 Q. ~-- North Carolina NAACP and the other 4 this -~ ig this firxst page that you're seeing
5 plaintiffs. 5 on this screen the first page of Defendants’
[ 8o, Senator Michaux, you were asked 6 Exhibit 57
7 some questions in your direct examinatiom about | 7 A. Yes,
8 the origimal bill proposed by Representative 8 Q. A copy of the original bill proposed by
9 Jeolmson in 1971. Do you rewember that? 9  Representative Johnson?
10 A, Yes, 10 A. Yes.
11 Q. 2nd you testified that it waa amended 11 MS. THEODORE: Okay. And, Dan, can you
12 bya Comittee Subgtitute, correct? 12 gscroll down te proposed section 13-11,
13 A, Coxrect. 13 A. Okay.
14 Q. Okay. Now, I‘m going to call up 14 Q. And, Senator Michaux, do you see there
15 Defendants' Exhibit 5. I can try to do that 15 that proposed section 13-11 does not use the
16 right now, 16 words "probation® or "parole®? Is that
17 Ckay. Do you see here I have on the 17 correct?
18 screen what's warked as Defendants! Exhibit 57 |18 A. That's ccxreckt.
19 Do you gee that, Senator? 19 Q. Okay/ jAnd then ~-
20 A. Not yet. 20 M5. THEODORE: Dan, can you scroll to
21 M8. THEODORE: Am I not sharing? 21 the second page of Defendant's Exhibit 57
22 MR. RABINOVITZ: It says ~- it says you |22  BY 145, THEODCRE:
23 started screen-sharing, bub there's nothing | 23 Q. All right. And if you would go to the
24 there, It's just a message thak you're 24O top of that second page there, you see that it
25 screen-gharing, 2%  reads -~
Page 141 Page 133
1 MR. JACOBSON, Are you sure you clicked 1 M3, THEODORE: Go up a little wmore to
2 on the thing you want to ghare? 2 the top, please, Dan.
3 MS. THEODORE: I think so. Hangion. 3 BY MS. THEODORE:
4 Let we try again. 4 Q. Do you see -~ do you see, Senator
5 MR. RABINQVITZ: There's also a second 5 Michaux, that it reads there "Committee
.6 step. Once you click on it (you alec have 6 Substitute for House Bill 285"7
7  to click on ¥YShare® too. So it's kind of a 7 A, Yes,
8 two-step thing. 8 Q. ¢Okay. So you recognize this as a copy
9 MS. THEODORE: Is it working mnow? 9 of the Committee Substitute?
10 THE WITNESS: No. 10 A, Yes.
11 MR. RABINOVITZ: In the bottom 11 Q. Okay. 2and let's go down to proposed
12 right-hand corner, is there a little green 12  section 13-1, "Restoration of citizenship.” Do
13  “Share® hutton? 13  you see that, Senator Michaux?
14 MS. THEODORE: T clicked on that. 14 A. Yes.
15 Yeah. Do you need to give me control or 15 Q. Okay. 2And you see that -- you see that
16  gomething like that? 16 this Committee Substitute now includes the
17 MR. RABINOVITZ: No. Na. But there is 17  phrage “including any period of probation or
18 a Huseby tech persan if we want to go off 18 parole" ~--
19 the record again for a second. We can ask 13 A. Yes.
20  them for help. They're live on the call. 20 Q. -- in section 13-17
21 M3, THEODORE: Yeah. Maybe we should 21 A, Yesg.
22 go off the record for a secand. 22 Q, OCkay, And that language from the
23 MR, RABINOVITZ: Okay. 23 Comuittee Substitute is what was eventually
24 (Brief diacusgion off the record.} 24  pasged, correct?
25 MS, THEODCRE: Let's go back on the 25 A, That!s correct.
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1 Q. Okay. 2And I'm going to move ta a 1 incarceration?

2 different exhibit, which we'll mark as 2 A. I don't know. I don't know what

3 Plaintiffs' Exhibit 1. 3  Representative Odom's amendment was.

4 M3, THEODORE: Dan, can you call up 4 Q. All right. But when Repregentative

5 that News and Observer article? 5 Frye says in -~

6 MR. JACOBSON: Yes. One second. 5 A. Okay. Okay. Okay.

7 MS. VYSQTSKAYA: To the extent that we 7 Q. Sorry. When Representative Frye says

8 are intreducing new exhibits, could you 8 in this newspaper article that he -~ that he

9 possibly share those with us aa well, with 9  favored the bill's original provisians, which
10 all the defendante? 10 called for automatic restoration when a felon
11 MS, THEODORE: Yes. 11  had served hie prison sentence, would you

12 MS. VYSOISKAYA: That would be great. 12  understand that to refer to release from

13 M3, THEODORE: I will -- I will send 13 incarceration?

14 that to you right now as Dan ig calling it |14 A. I don't know, The gecond part of the
15 up. It's -~ this 1s a docurent that you've |15  amendment still involved the two years, from
16 produced in discovery. 16 what I'm reading. 2And I don't know what

17 MR. JACOBSON: Can everyane see this? 17 Representative Frye was thinking at the time,
18 THE WITNESS: Yes. 18 Oh, oh.«.0h. Ch. Oh.

19 MS, THEODORE: All right, 19 Q. Repressntative Frye, here, 1ls talking
20 Senator Michaux. 20  about theloriginal proposed bill in 19712

21 And, Dan, o you want ta scroll down to |21 A, ( Yeah. I know hets talking about the

22 the article? 22 origimal bill, but I'm not s0 sure, because the
23 (Plaintiffs' 1 marked.) 23  emendment that Representative Odom wanted in
24 BY MS. THEODORE: 24" there was ~~ I don't know. Because the third
25 Q. All right. Senator Michaux, I Joow j 25  part of that ig that if he had received a full
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1 this is hard to see, but I will represent i 1 pardon. 2nd I don't understand -~ I don't know

2 you that this is an article produced by the 2 what -~ I don't know. I can't answer that,

3 defendants in this case from The Newa and k! Q. A1l right. Let*s -~ okay, let's take

4  Ohserver dated July 8, 1971. 4 thig -~ this exhibit down.

5 A, Yes. 5 Okay. So, Senator Michaux, you

6 Q. Ckay. B2nd so this id-an article that 6 testified on direct examination that the 1973

7  would be concerning the 1971 bill; is that 7  bill get you what you were trying to achieve.

8 right? 8 And I just want to clarify. You might have

C] A. That's what it appears to be, yes. 9 gotten what you were trying to achieve in terms
10 Q. Right. And you see it's entitled 10  of not having to go to court to get a judge to
11  *Felon Citizenship Bill Gete House Approval®? 11 sign off on the restoration of rights to vote,
12 A, Yes, 12 Is that -- is that correct?
13 Q. Okay. 2nd I'm going to -- I'm going to {13 A. That's correct. Taking out all of
14 direct your attention to the third paragraph of {14 the -- it tock cut what Joy really wanted, was
15 this article which I will read to you, It 15  the fact that since they were automatically
16 says: "Repregentative Henry Frye, D Guilford, 16 taken away, they are now automatically
17 told the House he favored the bill's provisicns |17 restored. And you didn't have to go to the
18 which called for automatic restoration of 18 court, you know, to do that, Right,
19  citizenghip when a felon had served his prison |19 Q. A1l right. &and let's -- I'm going to
20 gemntence, but he would go along with the 20 turn you back to the affidavit you prepared in
21  amendment if necessary to get the bill passed.® {21 this case, which is Defendants’ £xhibit 1.
22 So do you understand Representative 22 Okay. 2And let's turn to paragragh 15
23  Frye to have understood the original proposed 23 of that affidavit.

24 1971 bill to restore voting rights upon release |24 Ckay. 2nd in this paragraph 15, you'xe
25 from a prison sentence, meaning release from 25 discussing your goals and Representative
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1 Johngon's and Frye's goals in 1973 with respect | 1 originally proposed in 1973, correct?
2 to the restoration of citizenship rights 2 A. We didn't propose -~ we didn't propose
3 including voting rights; is that -- is that 3 that in the original bill, in the '73 original
4  correct? 4 bill, 1 don't think we did. No.
5 A, Yes. Uh-huh, 5 Q. Okay,
6 Q. Okay. 2and you say in the affidavit: 6 A, Joy ~- you have to understand, Joy --
7 *I remember we wanted automatic restoration 7 no, that wasn't in the original bill.
8 applicable across the board.” Aand you say 8  Probation and parcole wag not in the original
8  "across the board" included, *at the least, the 9 Dbill. It was in the Conmittee Substitute.
10 restoration of your citizenship rights after 10 Q. Okay.
11 vyou completed imprisonment.” And you says 11 A. Tt was in the Committee Substitute.
12 vThis was a priority for the North Carolina 12 Q. All right, 1t11 -~
13 NAACP and it was a priority for ug, 13 A, Yeah.
14 And that's correct, right? 14 ¢, I'l1l move an. So let’s move on to
15 A. 'That's correct. 15  paragraph 17.
16 Q. Okay. And so your original aim, and 16 So you say in paragraph 17 of your
17 that of the NAACP, was to restore voting rights {17 affidavit that the felony digenfranchisement
18 automatically as soon as someons had 18 law was "designed to suppresg Africen-American
19 released -- was released from prison, 15 voting power ™
20 regardless of vhether they had probation or 20 M you say in paragraph 18 of your
21 parcle. Is that correct? 21 affidsvii that what you were able -- what you
22 A. That's correct. 22 were able to achieve in 1973 was "to make the
23 Q. ckay. And you testified on direct that {23 system practiced in North Carolina somewhat
24 one of the problems with conditioning 24-"Cless discriminatory.* Is that right?
25 zrestoration of voting rights on completion of 29 A. That's correct,
Page 139 Page 141
1 probation or parole is that judges could extend | 1 g. So you think you were able to fix scme
2  the probation or parale, including for rzasons 2 of the worst parts of the law, but you weren't
3 1like inability to pay fees. Is that <correct? 3 able to fix them all, Is that -~ is that
4 A, That's correct. 4  correct?
5 Q. 2and go ig that one of tlie reasans why 5 A. That's correct,
6 you would have 'preferred a blll that restored 6 Q. Okay. 8o let's see.
7 citizenship rights after the completicon of 7 Moving on. You tegtified om direct
8  imprisonment? 8 that the automatic restoration of rights that
9 A. Yes. 9 you were able to achieve in 1373 removed any
10 Q. OCkay. Let's turn to page 16 of your 10 issues about having to pay a fee to go to
11 affidavit, And you eay there that you wexe 11  court, hire a lawyer, that sort of thing,
12 able to convince your colleagues -- and we're 12  correct?
13  talking about 1973 here -~ that you were able 13 A, That's correct.
14  to convince your colleagues '"to only go so far® |14 Q. Ckay., But the 1973 bill, it didn't
15 and that you will have to "compromise to 15  remove issues with being able o pay fees
16 reinstate citizenship voting rights only after |16 relating to completing probaticn or parole or
17 completion of a sentence of parole or 17 having your parole or probation extended
18 prcbation.' Is that right? 18 because you couldn't pay court supervisien
19 A, That's correct. 19 fees, for example, right?
20 Q. And, similarly, on dirsct, you 20 A. Right. That's correct,
21 testified that you reached a deal by throwing 21 0. Okay. And, Senator Michaux, you were
22  in probation and parole, I think, is what you 22 asked some questions related to impediments to
23 paid? 23  disenfranchisement of African Americans in the
24 A. That'a correct. Yes. 24  years since 1973, in practice?
25 Q. 2nd that deal was part of what you 25 A, Yes.
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1 Q. You didn't attempt to comprehensively 1 cherisheg the right to vote. Everybody
2  describe all of the impediments that exist 2 understands that people with the power of the
3  today or that have exigted since 1973, correct? | 3 vote and with the right to vote have -- have
4 A, That's correct, 4 the right to make changes in their lives,
5 0. Bnd you would have no reason to dispute | 5  Everything is based on your being able ko help
6 that conditioning restoration of voting righte 6 foment whatever changes in the law you wanted
7 on the payment of fees relating to completing 7  ta help you, not only yourself, but the rest of
8 probation and parole disproporticnately affects 8  your constituency, for the rest of your
9 African Americans even today. Is that right? 9 community, for the rest of the country.
10 A. Yes, I would say that's correct, Yes. 10 Voting -~ voting is one of those
11 0. Ckay. I just want ko clear up one i1 cherighed things in which you feel as though
12 thing about your testimony on direct. I think |12 you have a -~ you are a ~~ you are a
13 there might have been some confusion about when |13 participant in directing the way that you live
14  lawyers for the North Carolina NAACP first 14  your life in this country, or anywhere. I
15 sgpoke with you in comnection with this 15  mean, it's -- it's a foregone conclusion in
16 particular lawsuit, specifically. 16 everybody's wind -- in my mind, in
17 Sa thig lawsuit was originally filed in |17 particular -- that if you don't express thakt
18 November of 2019, which was eight months ago, 18 right to vote, ifyou don't vote, you don't
19 And, in fact, the lawyers for the -- for the 19 have anythind to conplain about. 2And this ia
20 North Carolina NAACP spoke to you for the first |20 cne way of expressing your dissatisfaction or
21 time in comnection with this particular case 21 your getisfaction with the way you live your
22 just a couple months ago, in May of 2020; is 22  life, They say money -- they say 'Money is the
23  that right? 23 mother's milk of politics," That's not true.
24 A, Yes, Yed, 24-Voting is.
25 Q. We spoke to you -~ the lawyers for the [25 M8, THEODORE: Thank you very much,
Page 143 Page 145
1 North Carclina NAACP spoke to you shortly 1 Senator, That's all that -- that's all
2 Dbefore filing the summary judgment moticn; not 2 that the plaintiffs have.
3  the original lawsuit, not the originsl 3 MR. RABINOVITZ: 'This iz Brian
4 complaint. Is that -- is that right? 4 Rabinovitz, again, for the Legislative
5 A. I'mnot sure about that.- I know that T | 5 Defendants. I would -~ I dan't have any
6 talked -~ that I've had several ccnversations 6 other questions.
7 over a pericd of time about thiz and othexr 7 And Representative and Senator Michaux,
B matters. BAnd same were -- all of the ~~ a lot 8 I would just like to thank you very much
9 of the other matters were all brought in about 3 for your time today. You've been very
10  the same time. 16 generous in giving us wany hours out of
11 0. Okay. 11  your morming, and I very much appreciate
12 A. And I can't specifically say that 12 that, and appreciate Professor Joyner's
13 was -~ that was a part of the thinking, yes, 13  work in setting this all up and helping
14 but I can't say we specifically -~ we 14 this go smoothly. So thamk you very much,
15 recognized it, that that was one of the things, {15 THE WITNESS: No problem,
16  hut I don'‘t remember the full conversation, no., {16 Ms VYSOTSKAYA: And for the Board of
17 Q. Okay. Senator Michaux, I just have one {17 FElections, we don't have any follow-up
18 final guestion, which dis: Can you just talk a {18 questiona. We very much appreciate
19 little bit about the importance of the right to {19 Representative Michaux' testimony today,
20 vote, in general, for Africen Americans, 20  that somebody of that stature and
21 specifically, or just the importance of the 21  importance in North Carolina would dedicate
22 right to vote, and why you felt so strongly 22 5o much time to us this morning is great.
23  about these issues? I know itfs a big 23 I appreciate it.
24  question, 24 THE WITNESS: Thank you.
25 A. That is a big question. Everybody 25 THE REPORTER: Okay. Conclude the
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1 record? 1 ERRATA SHEET
2 CAPTION: Community Success Initiative, et al.
2 MS. VYSOTSKAYA: Yes, please. Thank vs. Timothy K, Moore, et al.
3
3 you, JOB WO.: 258767
4
4 Thank you, Madam Court Reporter. We I, the undersigned, SENATOR HENRY M., MICHAUX,
' . . 5  JR,, dc hereby certlfy that I have read the foregoing
5 appreciate you hanging with ug with the dep&sition, and that, Lo the best of wy knowladga,
; . 6 said deposition i trme and accurate with the
6 technolegical issues. exception of the following corrections:
- P iee . 9
7 MS. THEODORE: Plaintiffe would like a PAGE LINE CORRECTION AND REASON THEREFOR
8 copy. 8 : :
9 MR, RABINQOVITZ: and I would like a 8
10 copy for the Legiglative Defendants, 10
11 MR. COX: The State Board Defendants as 11
12 well. 12
13 (Deposition concluded at 1:22 p.m.) 13
14 (Signature reaserved.}) 14
15 15
16
16
17
17
is
18
19
15
20
21 20
20 21 ;
23 a2 ;
VN
24 23
24
25
125 Benator Henry M, Michaux, Jr, Date
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1 REPCRTER'S CERTIFICATE
2
3 NORTH CAROLINA )
4 WAKE CQUNTY )
5
3 I, Denise Y. Meek, a Court Reporter and
Hotary Public in and for the State of North Carclina,
7 do hereby certify that prior to the commencement of
the examination, SENATOR HENRY M. MICHAUX, JR., was
8  duly remotely swoxn by me to bestify te the truth,
the whole truth, and nothing bot the truth.
9
I DO FURTHBR CERTIFY that the foregoing is a
10 verbatim tramscript of the teatimony as taken
stenographically by me at the time, place, and on the
11  date hereinbefore set forth, to the best of my
ability.
12
I DO PURTHER CERTIFY that I am neither a
13 relative nor employee nor attorney nor counsel of any
of the parties to this action, and that I am neither
14 a relative nor employee of such attorney or coungel
hereto, and that I am not financially intexrested in
15  the action.
16 IN WITKRESS WHEREOF, I have hereto get my
hand this 8th day of June 2020.
17 . * =T Y 2
18 DIM‘AM %’ F)']_u_p_{,
19 DENISE Y. MEEK
Court Reporter/Notary Puhlin
20 Btate of Worth Carolina
21
COMMISSION: 201519500202
22 BXPIRATION: July 8, 2020
23
24
25
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE

SUPERIOR COURT DIVISION
WAKE COUNTY 19 CVS 15941
)
COMMUNITY SUCCESS INITTATIVE, )
et al., )
) REQUEST FOR
Plaintiffs, ) CLARIFICATION
V. ) REGARDING
) IMPLEMENTATION OF
TIMOTHY K. MOORE, et al.,, ) INJUNCTION
)
Defendants, )
)

The North Carolina State Board of Electiong and ‘its members (State Board Defendants),
provide additional information to the Court on its efforts to implement the Court’s injunction of
September 4, 2020, pursuant to the Court’s ¢irection to the State Board Defendants on August
19, 2021, and seek additional clarificztion on the implementation of the Court’s orders.

The State Defendants’ goal is to implement, as soon as possible, the Court’s injunction in
the manner in which the Court intended. Since this Court’s oral ruling on August 19, the State
Board has worked diligently with the North Carolina Department of Public Safety, other
shareholders within State government, and Plaintiffs to (1) change the language on voter
registration forms that will inform voters of their rights to register and vote and (2) identify the
group of people who this Court intended to cover with the injunction and ensure that they are
able to register to vote and vote. In working to find solutions, the State Board has identified
several pathways, concerns, and solutions to both changing the language and identifying the
affected group. There is no perfect pathway. Accordingly, the State Board requests this Court’s

guidance and assistance with determining which pathway best effectuates this Court’s injunction.



L The State Board Defendants’ Efforts to Implement this Court’s Injunction

Following this Court’s oral ruling on August 19 to implement certain changes to the voter
registration forms immediately, on Friday, August 20, the State Board proposed incorporating
this Court’s comments info the language below:

(a) you are not currently serving a felony sentence, including probation, post-
release supervision, or parole; or (b) you are serving felony probation, post-
release supervision, or parole with only fines, fees, costs, or restifution as
conditions (besides the other regular conditions of probation in G.S. 15A-1343(b))
and you know of no other reason that you remain on supervision.

The Court indicated during the August 20 hearing that this language appears to align with
this Court’s orders. However, since that time, Plaintiffs have requested that the Court order
modification of this language in two ways.

First, Plaintiffs requested that the word “besides” be modified to “in addition to other.”
Pls’ Br. at 2. The State Defendants’ proposed language however says “besides the other regular
conditions” not just “besides the regular coniditions.” Therefore, the State Defendants’ proposal
captures Plaintiffs’ concern. Moreover, the State Defendants urge the Court to accept the
“besides” formulation because it should resolve any confusion for a person who, for example, is
on an extended term of probation for violating a regular condition but also has outstanding
financial obligations that are not responsible for the extension (and therefore is not covered by
the injunction).

Second, Plaintiffs have requested that in addition to a reference to regular conditions of
probation, the proposed language be medified to include “or the required condition of post-
release supervision in G.S. 15A-1368.4(b).” Pls’ Br. at 2. The State Defendants® proposed
language incorporates directly this Court’s order which enjoins the State from preventing a

person convicted of a felony from exercising their right to vote “if that person’s only remaining



barrier to obtaining an “unconditional discharge,” other than regular conditions of probation
pursuant to N.C.G.S. § 15A-1343(b), is the payment of a monetary amount.” Sept. 4, 2020
Order, Part I-A. Moreover, the State Defendants do not believe fhat there are people who would
fall into this category of post-release supervision—but is working to confirm. this with DPS. !
Given that it is unlikely for there to be people who fall into this category, the State Defendants
believe that including language that applies to a null set in the voter registration form will only
cause confusion for the person who is on post-release supervision and has to assess whether this
injunction applies to them. Therefore, in the interest of clarity, the State Board requests that the
Court not include language in the voter registration form that may not apply to anyone,
. Administrative Considerations} in the Implementaiion of this Court’s Orders

While the State Defendants stand ready to implement the injunction clarified by this
Court yesterday, the State Defendants would like to raise for the Court’s consideration certain
practicalities that might make implementation of the injunction in this manner difficult for both
the State and individual voters who niight be beneficiaries of this Court’s actions.

There are significant administrative problems that raise questions about the manner in
which the State Defendants can most effectively implement this Court’s injunction.

DPS cannot distinguish those on probation solely because of monetary conditions and

those people who are placed on probation for other regular conditions in addition to monetary

! Plaintiffs state that the State Board’s counsel “asserted for the first time” that the “Court’s
injunction in fact doesn’t cover anyone on post-release supervision.” Pls’ Br. at 2 n.2. This is
wrong. See State Bd. Defs’ Br. Opp’n Mot. for Summ. J 11 (“Likewise, a person who fails to
pay an obligation while on post-release supervision does not have their supervision period
extended. Instead, violating conditions of post-release supervision leads to re-imprisonment for
a period up to the remainder of the prison term imposed at sentencing. /d. § 15A-1368.3(c). Ifa
person is then re-released into post-release supervision, they serve the time remaining on their
original supervision period. Id § 15A-1368.3(c)(1).”).

3



conditions, and, if the Court accepts Plaintiffs’ proposal, to isoiate those people who are on post-
release supervision only for monetary conditions (in addition to the required condition of post-
release supervision). The judgment and administrative records and inputs into DPS’s system do
not account for this specific scenario.

Because DPS cannot isolate only those voters who are on probation or post-release
supervision only for monetary conditions, the State Board will have to implement some kind of
workaround based on the information DPS does have available.

The first option, which the State Defendants previewed to the Court at the hearing on
Friday could potentially be incongruous with what the State Defendants understand the Court’s
intention to be, by requiring a process of establishing the voter’s eligibility to vote, due to the
lack of information available to verify all voters who may be covered by the injunction, This
first option requires no further information from DPS, but requires the State Board to inform all
individuals on probation and post-release sipervision that there may be a subsect of them who
would be beneficiaries of the injunction of their eligibility and encourage them to petition their
respective county boards for the ability to register and vote. As the State Defendants explained
to the Court on Friday, this pathway is difficult to administer.

The second option requires DPS to identify for the State Board all people on probation
whose terms include only monetary conditions along with the other regular conditions of

probation.? The list that DPS provides will identify the people who have been coded in the

2 And, if the Court accepts the Plaintiffs’ proposal, all people on post-release supervision

whose terms include only monetary obligations with the required conditions. Just as with the
conditions of probation, DPS has been working quickly to determine whether it will be able to
identify individuals who are on post-release supervision and who are subject to monetary
conditions in addition to the required condition of post-release supervision in § 15A~1368.4(b),
should this Court grant Plaintiffs’ request for modification, DPS is continuing to work through



system as having any regular condition of probation listed in § 15A-1343(b) and monetary
conditions (fines, fees, costs, or restitution).> The State Board would then inform county boards
to not reject the registrations and ballots of individuals on this list,

This list will be over-inclusive in two ways.

First, it will likely include people who are serving probation not just because of their
monetary obligations—and, accordingly, people whom this Cowrt’s injunction does not cover.

Second, the list may include some individuals who are subject to some special conditions
because of the way in which sentencing laws have changed over the years. Over time, a number
of conditions that used to be special conditions have been re-codified as regular conditions. For
example, the regular condition of not using, possessing, or coatrolling any illegal drug or
controlled substance only became a regular condition atiter December 1, 2009—until then, it was
a special condition. Similarly, the regular condition of submitting to drug screening when
instructed by the person’s probation officei became a regular condition after December 1,
2011—until then, it was a special condition. Therefore, when DPS runs a search for anyone who
1s not coded with one of the special conditions, it will capture everyone who is subject to
conditions that are currently categorized as regular conditions—regardless of whether the
condition was a special condition at the time of that person’s sentencing. This list tﬁen, may
include people who were sentenced to a condition that was categorized as special at the time of

sentencing (e.g., drug screening) but is no longer categorized as special. These people will not

the evening to try to confirm its capabilities by the time of the hearing tomorrow morning,
3 This list will also include those individuals who are currently living in North Carolina but
who are currently under community corrections resulting from a sentence from another state who
are subject to conditions that are the same as any of North Carolina’s regular conditions and who
are subject to other monetary obligations like fines, fees, costs, and restitution,
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be prevented from registering to vote and voting—even though the Court’s injunction does not
technically apply to them.

These two over-inclusive categories raise two very serious issues regarding elections
administration. The State Board is the body responsible for certifying elections. If voters who
do not fall within this Court’s injunction are not restricted from registering to vote and voting,
the State Board is concerned that, in the future, individuals will challenge election results in tight
races on the basis that the races were decided by ineligible voters. The over-inclusive list will
also make it more difficult for the State Board to determine the eligibility of voters and resolve
voter challenges and other protests—without a clear indication of whether vot;ars are properly
covered by the injunction or not, the State Board will have no ability to resolve questions about
voter eligibility.

In addition, these over-inclusive categori¢s also raise a very serious issue for individuals
who have monetary obligations and are serving probation or post-release supervision for reasons
other than just those obligations. The State Board could not prevent them from registering and
voting—even when this Court’s injunction does not technically cover them,

As the State Defendants told this Court on Friday when it previewed these concerns, the
State Defendants do not believe that they should take actions that could allow a person who is
ineligible to register to vote and vote. Currently, individuals who are ineligible to register due to
a State felony conviction are prevented from doing so by the State Board’s automated
registration check. The State Board is obligated to ensure that only eligible voters cast a ballot.
Therefore, should the Court order the State Board to follow this approach, the State Defendants
would urge the Court to incorporate into the remedy provisions a method for the State Board to

properly identify the eligible voting population.



III.  Timing Considerations in the Implementation of this Court’s Orders

As discussed above, time is of the essence. Essentially, the State Board needs this
Court’s input by Monday, August 23, 2021, so that the State Board can properly implement the
new language.

North Carolina will hold municipal elections in multiple counties on October 5, 2021,
One-stop early voting begins for the October municipal elections on September 16, 2021, and the
statutory voter registration deadline for that election is September 10, 2021.

North Carolina will hold municipal elections in multiple counties on November 2, 2021.
One-stop early voting begins for the November municipal elections on October 14, 2021, and the
statutory voter registration deadline October 8, 2021.

In order for the State Board to implement new language on the various forms used to
conduct registration and the voting process, and.for those updated forms to be used in the
upcoming municipal elections, the State Board must initiate the process to update that language
immediately. Administration of voter check in at voting sites is conducted largely conducted
through electronic databases and information systems. In particular, the State and county boards
of elections use the State Election Information Management System (SEIMS), which is a
networked, computerized system that every election official and poll worker uses to conduct the
voting process at the nearly 3,000 voting locations throughout this state.

To use one-stop early voting as an example, when a voter checks in to vote, a poll worker
locates that person’s information in SEIMS and, from the SEIMS system, the poll worker prints
a One-Stop Application Form, which serves as the voter’s affirmation that they are eligible to
vote in the election. A sample of such a form was entered into evidence at trial as SDX-35. The

form is prepopulated with the voter’s information, drawing from the data in SEIMS.



The process of generating this form through SEIMS is the result of computer coding,
which, in basic terms, is written into the SEIMS system and Which instructs the system to
generate all of the contents of the form in the exact way that form will appear when printed.

Changes to election administrative forms must be done well in advance of actual voting,
because software developers must code those changes into the SEIMS system, test it (to ensure it
operates as intended and does not create unintended consequences in the system), and implement
the coding changes with a systemwide update. Generally, changes to the SEIMS system cannot
be made while voting is occurring, because it runs the risk of interfering with the voting process.
which, again, is being conducted using the SEIMS system.

For comparison purposes, last fall, after the language was finalized it took the State
Board approximately a month to implement the changes to forms in SEIMS following this
Court’s Injunction.

Accordingly, in addition to being ordered to initiate changes in time, as an administrative
matter, the State Board must initiate the implementation of the Court’s instructions immediately,
in order for those changes to appear on voters’ forms in the upcoming municipal elections.

Therefore, the State Defendants respectfully request guidance from the Court as soon as
possible to determine how best to fully comply with this Court’s orders.

This the 22nd day of August, 2021,

JOSHUA H. STEIN
Attorney General

/s/ Paul M, Cox

Special Deputy Attorney General
N.C. State Bar No. 49146

Email: pcox@nedoj.gov

Terence Steed
Special Deputy Attorney General



N.C. State Bar No. 52809
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Raleigh, NC 27602

Phone: (919) 716-0185

Counsel for the State Board
Defendants
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