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A1 ANN WALSH EBERADLEY, J. The petitioners, Priorities
UsA, RAlliatiee f[or Retired Americans, and William Frarks, Jr.
lcollsctively, oetitlon=rs), have challénged severdl wvoting
reguitrements on statutory and constitutional grounds. Among
these was the regquirement that abssntee ballets be returned only
by mall or 1n perseon te the clerhkh's office and not to a sscure
drop box.! The circuit eourt concluded that 1t was bound by

Teigen w. Wisconsin Elections Commission, 2022 WI 64, 403 Wis.

2d 607, 976 N.W.2d 5189, in determining the legality of ballot
drop boxsa and accordingly granted a& motion rto dismiss that
claim.”

T2 After the petitioners sought bypass of the court of
appeals; we granted Dbypass on a single issue: "Whether to

pverrule the Court's holding in Teigsn v. Wisconsin Elections

Commissien, 2022 WI 64, 403 Wis. 2d 607, 976 N.W,2d 519, that

' In addition tc¢ the drop-box ban at issue Here, the
petitioners also challenged the fellowing: (11 the reguirement
that sbsentes wvoters vote in the presence of a witness, (2} the
requirement that defects in absentee ballots be cured by
election day, and (3) the interpretation of Wis. Stat. & 5.84
that purportedly triedts "absentse votes as bheinyg less wvaluable
and worthy of protection 'than in-person ballots cast on election
day." HNone of these other challenges is at issue before us.,

' This case arcse in the circuit court for Dane County, Ann
M. Peacock, Judge.
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Wis. Stat, £ 6.87 precludes tha use of gecurse drop boxes for the
return of absentes kallets te municipal elerks,.m™?

m3 The petitioners, along with Iintervenor Governotr Tony
Evers and respondent WEC, contsnd that Tsigen was wrongly
Hzcid=d and ask thiat we ocverrule 1t. They zspecifically assert
that Wis. Stat. & 6.87(4)(b}1l. (2021-22),% contrary te the
gonclusion of the Teigen majority, dAllows the use of ballot drap
boxes.,

m4d In contrast, the Wisconsin Legislature advances that
we should reaffirm Telgen, It contends that the <court's
statutory interpretation in that case was correct and that ho
intervening changes should cause us to revisit thav decision,

s We: conglude that Wis. Stat. #F 6, H7(d)(b)1l: &llows the
use of ballot drep boxes. For the reasons get forth below, we
determine: that the court's contrary conclusien in Teigen was
ungeund in principle, and g3 & consegquernce; we overrule It.

16 Our decision today does not force or reguire that any

municipal clerks use drop. boxes. It merely acknowledges what

3 The petitioners sought bypass o¢n two additional issues:
(1) "Whether lawes Lhat burden the right to wvote, includlng by
burdening absentee voting, are subject to strict scrutiny just
like laws burdening other fundamental rights, such that the
State must prove that the burden they Impose is mnarrowly
tallnrnd to gerve 3 compelling state interﬂst," and (2} "Whether
a voting law is immune £rom facial challenge where it imposes
some unjustifiable burden on all wvoters it regulates, but some
votets are more burdened than others." We denied bypass of
these issues, and they are therefore not presenlly befora the
court.

£ Bll subseguant referepces to the Wisconsin Statutes are to
the 2021-22 vetrslon unless othliefwise indicated.
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Wig. Stat. & 6.87(4)(b)l. has always meapht: that clerks may
lawfully utilize sscure drep boxes in an exsrciss of their
statutorlly—conferred discretion. Sse ‘Wis. Jtat. & T7.151(1);

State ex rel, Zigneso wv. WEC, 2021 wr 32, 9913, 15, 396

Wiss 24 3971, 957 WN.W.2d 20B.

17 Accordingly, we reverse the order of the circuit court
dismissing ths petitioners" eclaim for a declaratory Jjuddment
that Wis. Stat. § 6.87(4) (bjl. allows the use of drop boxss and
remand to the clrouit Court to reinstate the petitioners' drop-
box claim,

I

18 He beqlin by setting forth the procedural pesture of
this case 1n dreatet detaill. The petitigeners challenged several
glection procedures. Part of cheir claim wag a ooentention that
“the. Wisconsin Supreme Court should revisit its decision in
Teigen and cenfirm that § 6.8T(4) (b)1l. allows the use of drop
boxes consistent with the statutory text and eonstltutional
principles."

L WEC and the Il=sgislature moved to dismiss the
complaint, arguing that the petiticonsers did net state a claim
upan which relisf may be granted.® The cirauit court denied the
meticn Iin part and granted it in. part. As relevant hers, it
agreed wlth WEC and the legisliature and granted dismisssl with
respect bo the drop-box claim. Specifically, the eclrcuit court

determined that it “doesn't have the authority toe revisit rthe

i Gee Wis., Stat. § B802.08(2) (a)e.
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soundness of the statutery interpretatien 4n Teigen.® It
continueds: "Evetl! 1Y T agleese  thal Teiden was lneorrechly

decided, T must follow the Teigen precedent and I lsave any
tevizsiting of that deecisisn to the Wlaconsin Suprems Court."

T10 Thes petitionsrs appedled and subseguently petitioned
for bypass of the couft of appeals.t Az statad, we 'granted
bypass of a single lssue only: "Whether to overrule the Court's

holding 1ln Teigen v. Wisconsin Electione Commission, 2022 W1 &4,

403 Wis. 2d 607, 976 N.W.2d 518, +that Wis. Stat., % G6.87
precludes the use o©f secure drop boxes for the =Deturn of
absentees pallots to municipal clerks.,”
LT

T11 We are c¢alled upon to review the c¢lrouit court's
determinatlion en a motieon to dismiss, Whether & motion to
dismiss was properly granted or denied is a question of law this
court revisaws independently of the determinaticns of the cireguit

court and court eof appeals. State ex r=l. City of Waukssha wv.

City of Waukesha Bd. of Rev., 2021 WI 8%, 111, 3%9 Wis. 2Zd 696,

B67 MN.W.2d 4€0. A complaint survives a motion to dismiss for
failur=a to state a elaim upon which relisf may bes granted 1if it
pleads fackts, whicsh if true, would entitle the plaint:iff to

ralief. Catkay v. Nat'l Ins. Servs. of Wis., Ine., 2019 WI 46,

T4, 386 Wis. 2d 515, 826 N.W.2d 756; Data Key Fartners v.

Parmira BAdvisers, LLC, 2014 WI 86, T2L, 358 Wis. 2d 685, 849

N.W.2d 6%3.

b Bee Wls., Stat. & (Rule)] 809,80,
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12 In ocur review, we ifiterpret ‘geveral Wisconsin
statutes, Statutory interpretatlon presents a guestion of law
we likewise review Independently of the determinations rendered

by the circuit court and ecourt of appeals. Brown County v.

Brown Cnty. Taxpayers Ass'n, 2022 Wwr 13, 1919, 400 wWis. 2d 781,

971 N.W.2d 421,
I11
T13 We begin by addressing the relevant elsction statutes,
looking first to the language of those statukes, Next we
procead to analyeze the intetrpretation advanced in Teigen and
then engage i our independent examination of the statutory
language, Finally, we examine whether stare decisis compels us
to uphold Teigqgen.
A
T14 In examining the subject statutes, we beagin with the

statutory language. Sw. Airlines Co. wv. DOR, 2021 WI 54, 122,

397 Wis. 2d 431, 960 N.W.2d 384 (citing Stats ex rel. Kaslal wv.

Cir. Ot. for Dane Cnty., 2004 WI 58, 745, 271 wWis. 2d 633, 681

M.Ww.2d4 110). If the meaning of the statute is plain, we nzed
not inquire further. Id.

115 e giwe ‘staktutory language its "gommon, ordinary, and
acceptad meaning, execept that technical or specially-defined
words or phrases ‘are given thelr technieal or special
definitional meaning." Id., Y23. Additionally, we "interpret
statutory language 'in the context in which it is used; not in
isolation but as part of & whele; in relation to the language of
surrounding or closely-related statutes; and reasonably, to

B
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avold absurd of Unreasonable results.'" Id. {gquoting Kalal, 271
Wis. 2d B33, 48} .

Mi6 Wisconsipn  Stat. g 8,87, sntitled "Absent wvoting
procedure," sets forth regulrements for the retutn of absentes
ballaets and ths =anyvelopss  containing those ballots. The
statutory language at the center of this case comes fiom Wis.
Stat, & 6.87{(4)(b)l., &dnd is not extensive: "he enveldpa shall
ke mailad by the eleactor, or deliversed in perszcn, té the
municipal elerk issuipng the ballet or ballots.™ Thete dis no
agssertion here that using a drop box is "mailing" 4 ballet, so
we focus on the reguirement that the balldt be "delivered in
persecn, to the municipal clerk lssuing the ballot or ballots,™

117 1In Teigen, the majority” interpreved this provision to
ban drop boxes, concluding that "[a]n absentee ballot must be
revturned by mail or the voter must personally deliver it to the
municipal clerk at the clerk's office or a designated alternate
site." Teigen, 403 Wis. 2Zd 607, T4. Specifically, the Telgen
majority highligqhted ths phraas "to the municipal clerk,”
datsrmining that "([a]n inanimats object, such as 3 ballet drop

box, cannot be the munieipal elerk. At & minimum, accordingly,

7 Teigen was a split opinion, consisting of a majority/lead
opinion, three concurrences, and a dissent. Although the
antirsty of the majority/lsad opinion was net Jjolined by 3
majority of Jjustices, the portions of that opinion referred to
here as the "majority" do represent the pesition ef Iour
justices, For furthér discussion of lead opinicns, see FRoss
Corp. w. Park Bank, 201% WI 7, 476 n.l, 385 Wis. 2d 261, 922
H.W.2d 20 {Ann Walsh Bradley, J., concurting).

5
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dropping a ballst inhte an ‘unattended drop bex Is not delivery
"to tHe mundiecipal eclerk[.]'" Id., 155,

M1 It also leooked te surroundinyg election statutss tio
suppoirt its result. Flrst, the Telger majerity looked to Wis.
Srat. § 6.84; Sibsection (1) of this statute sets put the
leglslative poliey that "vetihng by absentee ballet i3 a
privilege exerclsed wholly cutside the traditiecnal safeguards of
the polling place” that "must be parsfully reguldted Lo prevent
the potential for fraud o¢or abuse." Additionally, =ubsec. (2)
indicates that & €.87(4)'s provisions "shall be construsd as
mardatory,® The Teigen majority toovk this to megan that it must
stricrly construe 5 6.87's requirements for absentee voring with
a skeptical eye, rtresulting in a prohibition againgt the use of

drop boxes. See Telgen, 403 Wis, 2d 607, 153.

T19 The majority in Telgen also looked to Wls. Stat.
£ 6,855, which governs alternate ahsentss ballet 3ites, in an
attempt to bolster 1ts analysis.® An "alternate abseantes ballot
site" is & location designatsed by the municipsl clerk cutside of
the municipal elerk's office whers votars may raquest, vote, and

raturn absentes ballets. Trump w. Biden, 2020 WI 21, T56, 394

Wis. 2d €29, 551 N.W.Z2d REE {Hagedorn, J., csncurring). Ik

¥ Wisconsin Stat. § 6.855 allows the "governing body of a
manicipality" to "M"elect to designate a site other than the
office of the municlpsl clerk or boatd of election commlssionetrs
4 the location €from which electers of the muniecipality may
requast and vote sbsentee ballots and te which voted absentee
Ballots shall be rsturned by elsgtors fer any =lection" and
prévides fequitfemehts for such sites.
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conclidad that an dbsentes bkallot drop box 13 not an alternate
absentee ballot 'site under % 6,855 "because 4 vitetr can ofily
rethrn thie votsr's absentses ballot to 3 drop box, while an
altstnate =slte must also alleow volbers to reguest and vots
absent=s 4t ths slte." Teigen, 403 Wi=s. 24 607, 9q57. The
majority cohtinued:

1f ballot drgp boxes are not altsrnate absentes ballot
sites, 'what [are] they?' Trump w. Biden, 2020 W1 21,
1101, 394 Wiz, 24 628, 05851 N.W.2d 568 (Rougsnszack,
C.J., dissenting). Existing outside the statutory
parameters for voting, drop boxes are g novel greation
of executive branch oifficials, not the legislature.
The legislatiire anacted a detailed statdtory constiruct
For alternate sites. In contrast, the details of the
drop box scheme are found newhere in the statutes, but
only in memos prepared by WEC staff, who did not cite
any statutes whatsoeyer to support their inventien.

Teigen, 403 Wis. 24 607, T58.

20 We bkegin our Ilndependent analysis of the language of
Wis. Stat. § 6.87(4)(bj)l. by absgserving that the statute regulires
that a completed absentee ballot be "mailed by the elector, or
delivered in person,; te the municipal clerk issuing the bkallot
or ballots." 1In the petitioners' view, delivering a ballot te a
drop box iz a means of delivering it in psrseon "to the municipal
clexi." Taking a contrary pesition, the Teiggn court drew a
distinction between an inanimate object like a drop box and =
"munieipal olerk," a person to whom delivery musht be mads.
Teigen, 403 Wis. 2d 607, T55. ¥et, 41t alsc dismissed a
distinctieon of even greabter impert——=he distinction our statutes
make between a "municipal clerk" and the "municipal clerk's

office:™
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121 Throughout 18} o electitin statutes there exigt
trefetences te the "office of the munieipal clepk," Poffice of
the eclerk,™ or the "eclerk's office." When "offlea™ iz uszed in
conjunction with a teference to the glerk, such "office" is
speclfisd 33 a placse where a dalivery or an dctlon takes placs.

Seg, =.,g., Wis, BStat. 55 B5.81(3) (discusslng balleots and

ghvelopes "woted 1in person in the office of the municlpal
glerk™); 6.18 (reguiring that a form "shall be returned to the
municipal <lerfk's office™); £.32(2) (setting fotth that an
glector Mappear 4t the cle-k's office™)y; 6.8551(2) [(addressing
the display of a notice ™in the office of rthe muniecipal clerk™):
12.035(3) (d) {discussing a "building containing the coffice of
the municipal clerk") .’

122 On' the other hand, "municipal 'clerk"™ iz defined as
"the c¢ity clerk, town clerk, wvillage clerk and ths sxecutive

director of the city election commission and their authorlized

representatives. Where spplicable, 'municipal clerk' also
ineludes the  elark of a schesal distriect.® Wis. Brat.
g5 5.02(10%. Synthesizing the sheve informstion regarding the

"ogffic=e" of the clerk with the statutory definition of

"municipal clerk" leads to the conclusion that the two t=rms are

¥ Ses  alspg Mis. Stat. &% 6.15(2) (em).y .28 [17.(b),
§.29(2) (a), '6.30(4), 6.32¢3), 6.35(3), 6.45(im), 6.47(2),
£.50(1), 5.55(2) {em), 6.56(4), 6.861(1) (a)2., 6.86 (3§ (e),
6.8713) (&), 6.8714) ()4, 6.88(1), 6.97(3) (b}, 7.4141),
T.5301) (hyy  T53t2)(d), B.10t6Y(e), T2.03(1), 12.03(2) (ta)2.,
12.035(3) (g) .

10
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distinet. Put simply, the "municipal elerk" iz 3 persen, while
the "office of the municipal elerk”™ iz & lacation.

723 This principle must also apply td Wis. Stat. § 6.87
just as it does' elsewhsre In the statites. "If a word or words
are used in one subsection but are not used 1in another
subsection, we must conclude that the leglslature gpecifically

Ihtended a differsnt meating.” Hesponsible Use of Rural and

Agr. Land <. Pub. Serv. Comm'm, 2000 WI 129, §3%, 239

Wis. 2d 660, 619 N, W.2d €88 (guoting Onhey wv. Schraatl, 137

Wis. 2d A%1, 302, ©B41 N.W.2d 229 ({Ct. App. 1983)). Had the
legislature wanted to reguire delivery nf an absentes ballot to
a specifiec locatiom, i.e., the clerk's coffice, it could have
done so0; and the wlde usage of the term "clerk's offiice”

throughout the ealection statutes certainly indicates that the

legiglature knew how to do 'so. Sze Bcuthpert Commeng, LLC w.

DOT, 2021 WI 52, 932, 397 Wis. Zd 362, 960 N.W,2d 17 ("The
legislavure 1is presumed to ‘'carsfully and precisely' «choose
statutory language to express = desired meaning.").

24 It swven tried to do =zo. In 20Z1, the legislature
attempted Eo pass a revision to the language eof Wis. Stat.
£ B.B7({4)(B)1l. that would have ssemingly accomplished the result
it seeks 1in this case, MNamely, Ethe legislature woted on
language requiring return of an absentee ballot "tc the office
of the municipal clerk issuing the ballot er ballots.® 2021

§.B. 203, & 3. Mowever, such language was vetosed by Lhe

Governor and accordingly never became law.

11
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25 By mandating that an absentee ballest b= retiurned hot
te the "munielpal clerk's office," but "to thE'muniwipal cletk, "
the legislature disclaimed the idea that the ballot must be
Helivered to = specific location dnd instead embraced delivary
of an absentse ballot to 3 person—the "municipal gleark." Glvan
this, the gquestion then becomes whether delivery to a drop box
constitutes dellvery "to the municipal clerk" within the meaning
of Wis, Btat., & 65,87 (4) (lW)yl.

M26 We cornclude that it doess. & drap bkox i set up,
maintained, secured, and empried by the municipal ¢lerk.'? This
is the cagse even if the drop box 1s in a location other thar the
municipal clerk"s office. As analyzed, rthe statute does not
specify a location t¢ which a ballot must be returned and
requires only that the ballot be delivered teo & location the
municipal clerk, within his or her discretion, designates. See
Wis. Stat. & 7.15(1).

127 BSuch an interpretatlon of Wis. Stat. 5 6.87(d) (b}l. is
consistent with the discration afforded to municipal eclerks in
running Wiseonsin's elsections at the lozal lewsl. Election
administration in this state is [Mhighly decentralized.™
Zignego, 3898 MWis. Zd4 391, T13. "Eather than a top-down

arrangement with a ecentral state entity or offfcial controlling

't Importantly, we obssrve that the statutory definition of
"munlieipal clerk" includes "the city clerk, town clerk, village
c¢lerk and the executive director of the city election commission
atd their authorized representatives.” Wis. Stat. § 5.02{1m)
(emphasis added). Thus, a single person n=ed not set up,
maihtain, setite, and empty all drop boxes in a municipality.

12
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local detors, Wiscorzin glves some power Lo itg state election
agehey (the Commission) and places significant trespensibility an
a small army of local electien offleldls." Id.; see Wis. Stat.
£ 7.15(1) itssttling forth that "[2lack municindl ¢lerk las charge
and superwvisicon of slections and registration in the
municipality” and listing dutles +the wc¢lerk "ehall perform,”
which Inpludes "any others which may be necessary to properly
conduct 'electlons or registration™) . These local alestidn
officlals, 1l.sa., municipal clerks, atre "primarily respgnsible-
for election ddministration in Wisconsin.? Zlignego, 396
Wis. 2d 381, H15.

T28 Reading "to the municipal clerk™ to reference a person
rather than a locaticn entrusts some discretion to municipal
clerks in how best to conduct elections in their respective
jurisdictions, Such discretion is censistent with the statutory
scheme ‘as a whole, under which Wisconsin'a 1,850 municipal
clerks serve tha "primary role" in running elections wia our
"decentralizsed" =ystem. Id., 9913, 15 Hy endersing a one-
size~-fits=-gll approach, the Teigen court arrived at a conclusion
that rurns eounter to the statutory scheme as a whole. Sse Sw.
Airlines, 387  Wis. 24 431, 923 {indiesting that statutory
language must ke interpretad Yin the centext in which 4% ds
used” and "not in isslation but as part of a whole™).

2% The surrounding =lection statutes relied upon by the
Telgen majority and proffered as suppert by the legislature here
de not change this result. To begin, Wis. Stat. & 6.855 is of
little use te the guestion presented. Section 6£.85%5 allows =&

12
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muniecipality to designate alternate abszentee ballot sites whatre
"electors of the munlelpality may reguest and wvote absentes
ballots atid te which veted absetitee ballets shall bs returned by
glectors for 4dny elesction.” § 6G.BRB(L). The Teigen majority
notad that drop boxes JIre not altsfnats absentes ballot sites
bacause balloits: cannot be reguested and wveoted at a drop box.
Teigen, 403 Wis. 2d 607, 9157. This 1is tcrue. But this
conclasion 1s ultimately ef 1ittle conseguence, as the statute
simply does not apply to drop buxes.

M30 M™an alternative absentee ballot sita . , . must be a
location not only where woters may return absentes ballots, but

also a loecation where woters 'may reguest and vote absentee

ballots,'" Trmp, 394 Wis. 2d 62%, 156 (Hagedorn, Jiy
concurringl. on its face, this does noct describe a drop box.

The fact that the legislature "enacted a detalled statutory
congtruct for altsrnate sites" while not doing the same for drop
boxes has nething to say about the legality of drop boxes. Ses
Teigen, 403 Wis. 2d 607, 9T58. Indeed, the legislasture would
have no reason for snacting such a schame becauss drop boexss are
already allawsd by the plain language of § 6.87(4) (b} 1.

731 Similarly, Wis. Stat. 4 6.84 does neot warrant the
import the Teigen ceourt imparted on it. Cantrary to the Telgen
pourt's suggestion that 1t dirests us to take & “skeptical™ view
of absentee wvoting, all % £.B4 does 1s set forth Tthe
congeguences of a statutery wielation. As will be addressed
more fully infra, fT941-46, & 6.84{2) states that rthe absentee
ballot provisions must be construed =33 mandatory and that

14
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bkallets cast "in contraventlon” of those procedures "may not be
countad.” Censteling s provision as manddtotry rather than
directory does not changs the provision's meaning, hor require
that any 'gloss, much less a "skeptical" one, be placed on 1its
intergfetatian.

M32 Sectlon 6.84(l) is merely a declaraticon of legislative
policy setting forth that Mabsentses balleting must be carefully
regulatesd.” The subsegquerit statutes do just that. See Wis.
Stat., %5 6.B4-6.89.  Again, nothing in siubsec. (1) provides any
tile of interpretation applying to the statutss that follaw.

133 Had the legislature wanted to impose a rule of
stacutory ‘eonstruction on the absentee balleting statutes, It
gertainly knows how to de that. In gseveral other areas of the
law, the leqglslature has explicicly directed that statutes
should be either liberally or strictly censtrued,. Az an
gxample, Wis. Stat. 5 19%.81(d4d) does both within a single
statute. £ 181814} {("Thiz subchapter shall be liberally
construed to achieve the purpeses set forth in this section, and
the rule that penal statutss must be strictly construad shall be
limited +to thae enforcsment of forfeitures and shall =#ot

otherwise apply to actions brought under this subchapter ar to

15
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intetpretationg thereof. "), Further examples are plentiful 1]
The leglslature did nothing of the zort with regard toe absentes
balloting, and it would be error to read in such a restriction

where nons 15 pressnt. Ses Dawson ¥, Town of Jackseon, 2011 WI

77, 942, 336 wis. 2d 318, B0l N.W.2d 316 ("we decline to tread
ihte the statute words the legislature did not sse £lt to
write.").

T34 As the above analysis demonstrates, the Teigen court
incorrectly lnterpreted Wis., Stat. & 6.8B7(4)(bB)1l. Acecordingly,
we conclude that Wis, Stat. & 6.87(4) (b)l. allows the use 'of
ballot drop boxes.

B

T35 Hawving concluded that the Teigen majority incorrectly

interpreted the statute at dissue, the next gquestion becomes

whather stare decisis nevertheless regquires this court te wuphold

Teigen.

i See, e.qg., Wis. Stat. §§% 49.498(7)(b) (setting forth
assertions that a previous paragraph "may not be construed to
do"); 70.109 {mandating that tax exemptisons be strictly
construed); 77.54(6) {cn) (directing that tax exemptlons "under
this subsectlon shall be strictly comnstrued"); 111.1% (stating
that in a statutery subchapter on samployment relatioens, "nething
therelf shall be consttued so az to interfere with or impede 'br
diminish in any Wway the right to strike or the right of
individuals to work; nor shall anything inm this subchapter be so
gconstrued as to invade unlawfully the right te freedom of
speech. Wothing I this subchapter shall be so construed or
applied as to deprive any employee of any unemployment benefit
which the enmplovees might otherwisze be entitled to recelve under
chi. 108").

1@
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136 Stare dewvisis rafers to the principle that requires

colrts te "stand by things decided." Hinrichs v. DOW Chem. Co.,

2020 wr 2, 966 n.l12, 3B% Wls. 24 669, 937 N.W,.2d 37. Such &
prineiple is "fundamental to ths rule of law.” Johrizon

Contrels, Ine. v, Emp. Ins. of Wausau, 2003 WI 108, 984, 264

Wis. 2d 60, 665 N.W.2d 257.

M37 "Fidelity to precedsnt =reures that exlsting law will
not be abandoned lightly. When existing law is open to revision
in evetry <gase, declding cases becomes a mere esxercise of
judicial will, with arhitrary and ‘unpredictable results."

Schultz w, Natwick, 2002 WI 125, 937, 257 Wis. 2d 1%, 653

N.W.2d 266 (cleaned up). HAeccordingly, any departure from stare

decisis trequires M"special Justification." Id.y Srtace wv.

Johnson, 2023 WI 39, 1919%-20, 407 wWis, 2d 195, 990 N.W.2d 174.
T38 However, stare decisis is "meither a straightjacket

nor an immutabls rule," Johngon Controls, 264 Wis. 2d &0, 71100,

It is net an "inexorable command." State wv. Denny, 2017 WI 17,

171, 373 Wis. 2d 390, 881 N.W.2d 144. Indeed, "[w|e do more
damage to the rule of law by obstinately refusing teo admit
errars, thereby pearpstuasting ifjustice, than by overturning an

errpnecus decision." Johnsen Contrels, 264 Wis. Z4 60, T100.

3% Case law has identified several situations in which
this ecourt will overturn a prior case. "First, echangss or
developments in the law hawve undermined the rationale behind a
decislon." 1Id., ﬁBE. “Secand4 there 18 a nead to make &
decision correspond te newly ascertainsd facts." Id. "Third,
there iz a showing that the precedsnt has become detrimental to

17
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cochetence and consgistephey in the law." Td. We also consider
"whether ths priod decigion L= Ungound in prineiple, whethey i
Is unworkable ifi praectice, and whethsr rellance Interests are
impllcated-“ Id., 129,

T40 Mere disagreement with the Teigen court's ratlensle is
insufficient to overturil it—something mere is regulred, Id.,

123; Progressive N. Ins. Co. w. Homanshek, 2005 WI 67, T46, 281

Wis, 2d 300, 6%7 N.W.2d 417. Here, scmething more i=z present.

Tdl The "something mere," which patrmesated the antirety of
the Teigen majority's analysis, was its misinterpretation of
Wis. Stat. § 6.84 and the "skeptlical"™ gloss with which the court
examined 5 B.B7(4)(b)1. hg 1s partially explained above, sse
supra, T931-32; the Teigen court took what i3 a statute stating
a Jlegislative policy and dictating the consequences for a
viglation of the absentee balloting statutes and turned It into
something else antirely. Instead, it treated & 6.84 as 3
principle of statutory interpretation that resulted in the
distertion of the language of & 6.87 and that could havs
conseguaneses for other slection procsedures.

T42 Ssectien 6.84 has two subsections. Thea first, =ntitled
"Legislative pelicy," provides:

The legislature finds that veting is a constitutiognal
righte, the wvigorous exercise of which should be

strangly encouraged. In contrast, wvoting by absentae
ballet 1a & privilege exetrclsed wholly outside 'the
traditional safeguards of the poelling place. The

legislature inds that the privilege of voting by
absentee ballot nust be carefully regulated to prevent
the potential for fraud or abuse; to prevent
overzealous solicltation of absent electors whe may

18
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prefer not to participate in an election: to prevent
undue influence on an absent elector to webts for or
Against a cdndidate oar to cast a particular wveote in &
referendum; or other similar abuses.

Wis. Stat. § 6.B&(1}. The second, enhtitled "Interpretation,”

sets forth:

Notwithstanding 8. 3.01(1)y; with respect %0 matters
relating to the absentee ballot process, ss. 0.86,
6.87(3) to (7)) and 9.01(1)(b)2. and 4. shall be
construed as mandatory. Ballots cast in contravention
of the procedures specified 4in those provisigns may
not be oounted. Ballets counted in contraventicon of
the precedures specified 3if these provisions may not
bhe included in the certified result of any =slection.

§ 6.84{2).

42 The Telgen majority determined that these provisions
togethet mandate z "skeptical" wvisw of absentee voting. 1t saw
the statement of legislative policy set forth Iin subissc. (1) as
one that "cannot be reconciled with the statements of policy
contained ifi WEC's memosa" authorizing drop boxes. Telgen, 403
Wis. 24 &07, 953. Furtlier, it divined from subsec. (2} the
uncontroversial propositlon that mandatory election regquirements
must e "strictly adhered tao" and "strictly obsefrved." Id..

felting State @x rel. Ahlyrimm v. GBGtate Eleetions Bd., B2

Wis. 2d 585, 592-93, 263 H.W.2d 152 (1978)).

944 Again, & €.84 ecarnnot carry the weight the Telgsn
majberity assigns 1t. Subsection 1 provlides that absentee
Balleting must bs Mcarefully regulatsd.” Indeed 1t 1is
"eadreful 1y regulated"—through Statutes passed by the
legislature and signed by the governor, and which we Have

determinad abowve permit the use of drop boxes., It 1s not up to

18
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this ecourt to "regulate" ahgentes voting. Such' "reguldtion”
falls te the legislative protess and Wiscensin'e 1,850 munlelpal
clerks through our decentrdlized systam of election
admlnlstration. Furtheyr, by framing 1its analysls as a
compatrisen between the “gtatement of leglslative policyg" 1in
§ 6.849(1) and the "statsments of pelicy contalned In WEC's
memos" allowing drop boxes, Teigen, 403 wis. 2d 607, 753, the
Teigen court allowsd poliey concernks to alter the lens through
which it wiewsed the statutory language, 1f not completely
supplant the plain language of § 6.87(4) (b} 1.

145 Subsection 2 indicavres thar any wotes caskt Yin
contravention of" the statutory procedures "may not be counted."
This provislon says nothing about what 1is prohibited—it merely
sets out the consequence ghould & ballot bs cast in a prohibited
marner. In other werds, & 6.84 glves us no principles of
interpretation that give any insight into the actuval meaning of
the absentee balleting statutes that fellow it. Observing that
a statute must be "strictly adhered to," as the Teigen majority
portrays, dees not inform the meaning of the statute. We still
must interpret it, and after we ds, then we must ensure that it

g,

is baing feollowed "stricely."® Cur determination here is that

Y2 The ramifications of the Teigen majority's “skepticai"
view are gvidenced by the apparent gognfusion it has caussd among
both parties and lower colurts. An amicus brisf filed in the
present rase by the Teigepn plaintiffs contends that Wis. Stat.
5 5.84 "command[s! that absentees bkallot procedures are to be
'‘carefully fregulated' and strictly construed ., . . .7 (Emphasis
added) . However, as described, there iz a difference betweesn
strict adherence and strict construction, and the statute does
not provide for the latter.
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drop Dbokes are not "in econtraventiosn" of the statutory
procedures, ard £ €.B4 doss nothirg bte dlker the statutory
interpretation that led te this conclusion.

T46 The Teigen court's error In this regard permeated its
analysis te such & degree that I{ts dnalysis was not meraly
wrong, but was unsocund in  principle. Essential to its
ponclusion was the asserticn that "[ilnterpreting Wis. Stat.
§ 6.B7(4) (1. to permit such metheds of casting an absentse
Ballet would contraverie the legislative pelicy expressed in Wis,
Stat, & 6.84(1) and border on the absurd.” Teigen, 403
Wis. 2d 607, %H62.  Additionally, it relled on the "detailed and
uhambiguous language of Wie, Stav. &[] 6.84" in determining that
drop boxes dre prohibited because they are a "mwechanism not
spacified by the legislature.™ Id., 963. As a result of
misinterpreting % E.84, the Teigen court, despite the word
"skeptical? appearing nowhere in the Wisconsin atstutes, applied
a "skeptlcal" gless permesating its analysis, leading 1t astray
aned causing ite analy=sis to be "unsound in prineiple."

747 We have previsusly =statsd a general principle that

"stars decisis concerns are  paramount where a court has

Similarly; WEE advances that clirculk coucts have
interpreted the Teigen court's "skepticalm wiew as a breadly
applicagble principle of interpretation. See HBrown w. WEC,

Racime County Case No. 2022CV1324 (Jan. 10, 2024) (describing
Teigen and Wis. Stat. £ 6.84 as "suppl(ying] the lens through
whlech absentes wvoting statues are to be viewsd"); HKormanlk w.
WEL, Waukesha County Case WNo. 2022CV13%% (Nov. 28, 2023)
(stating that the legislative policy language in § 6.84 "ne=ds
to be recognized as setting very firm guardrails to curb the
ghalysls™) .
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autheritatively interpreted a 3tatute because the legislature

temains fres Lo dlber ik=z constructieon.™ Progre=zsive N. Ins.,

281 wis. 2d 300, 9T45. Assuming such & principle applles herse,
stare declsis dbes mnot teguire us te #pheld Telden in this
instanse.

T48 An wunderlying purpose of strong asdiisrence te stare
decisis where 4 statute is Ilhwelved Is to protect reliance
interasts attendant to 4 precedential oplnion. See id., TT46-

47; of. Himbla . Marvel Entertainment, LLC, 576 U.S5. 46, AT

(2015} Hera;, no such reliangs interests tounsel in favor of
uphelding Aan erronecis Interpretation of Wis. Srac.
§ 6.87(4) ()1, Telgern has neither fostered reliance nor created
a settled body of law,

T4% Accordingly, we determine that the court's coenclusion
in Teigen, 403 Wis, 2Zd €07, that the subjsct statutes prohibit
ballet drop boxes was wunsound in principle, and =as a
congeguence, we: owerrule it. Becau=ze the complaing astsz forth
allegations, which if trues, would ertitle the plaintiff to
ralief, the motion Eo dismiss the drep-box claim was wrongly

danied.

'3 Contrazry ©o the suggestion of the legislature at aoral
argumsnt, our decisicon im this case does net pertend the death
of statutory stare declsis., We strongly stand by our principles
af stara decisis and our decision in this case to depart Trom
precedant was not made ¢ssually. See State v, Stevens, 181
Wis. 2d 410, 442, '5i1 H.W.24d 591 (1983) tAbrahamson, J.,
goncurringl .
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IS0 We therefore rewverse the order of the eifcult eourt
dismissing the petitioners' e¢laim for a declaratbry judgment
that Wis. Stat. 5 6.87(4)(b)1. allows the use of drop boxes and
remand to the clrouit court te reinstate the petitloners' drop-
box claim.

By the Court.~The oxder of the circuit court 18 reversed

and the cadse is remanded to the cirpuit court.
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f51 REBECCA GRASSL  BRADLEY, o (dissenting). The
majority again forsakes the rule of law in an attempt to advance
its pelitical agenda. The majority began this term by tossing

the legislative 'maps adopted by this eourt in Johnson v,

Wisconsin Elections Commission, 2022 WI 1%, 401 Wis. 2d 198, 9872

H.W.2d 5549, far tlhe sSele  purpese of faclilitaking "l
redistributicon ¢f pelitical power ity the Wiscensin l=gislatures,"™

Clarks v, Wiz, Elec¢tlions Comm'n, 2023 Wi 79, 9302, 410 Wis. 24

1, 998 N.W.2d 370 (Hagedorn, J., dissentlng). The majority ends
the term by loosening the legislature's regulations governing
the privilege of absentes woting in the hopes of tipping the
scales 1ih futire elections.’

15 Just two years ago, in Teigen v. Wisconsiph Elections

Commission, this court held "ballot drop boxas are illegal under

Wisconsih statutes],] [and] [a]ln absentee ballot must be

tetitned by mail or the voter must personally deliver it td the

! This <ase is not about whether drop boxes improve or
hinder any politieal party's alectoral fortunes or whethsr using
drop bodxes is a good pelicy. Those guestions Sre raservad for
resolution by the people's representatives in the legislature
and irrelevant for purposes of statutory in;erpretati&u. Sao
Teigen w. Wis. Electicns Comm'n, 2022 WI €4; 952 n.25, 403
Wis. 2d 607, 976 N.W,2d 519 ("While the dilssenters would permit
ballot drop boxes, the court must respect the consftltutional
restralnts on our power and refuse Lo act as a supsr—
leglslature, It poses a grave threat to democracy to mislead

the people ints believing we are one.™); id., 9151 (Hagedorn,
J., concurring) ("Gur obligation is te follow the law, which may
mean the peolicy result is undesirable or unpopular."). It is

"lamentable" my collsagues indulge their policy preferences at
the expense of the law. See id., 99205-07 (Ann Walsh Bradley,
J., dissenting).
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miunicipal clerk at the clerk's office or a designated alternate
site " 2022 WI 64, T4, 403 Wis. 24807, 9276 N.W.2d 319, Three
of the fjustices 'maklng up today's majority dissented. 1d.,
49205-48 (Ann Walsh EBradley, J., dissenting) (joined by Dallet
and Farofsky, J7.). The same dissenters, joined by the newsst
member ©f the court, form a majority in' this case Lte gverrule
Telgen, converting the Teilgen dissent iInto the new majority
gpinien and holding sbkbsentes ballots may be delivered wvirtually
gnywhere & municlpal ¢lerk designates. Te reach this
conclusion, the midjorlty misrepresents the court's decisien in
Teigen, replaces the only reasonable interpretation of the law
with & highly implausible one, and tramples the doctrine of
stare decisis, 1 dissent,
I

153 Stare decisis—"to stdnd by the thing decided and not

distutb the calm"—is a foufidational prineiplé in the Anglo-

American legal system.

For it 1s an westablished rule to abide by former
precadents, where the same polints c¢ome again in
litigation; as well te keep fhe scale of justice even
and steady, and not Liable te waver with every new
judge's wapinieon; as also because the law In that cass
being solemnly declared and determlned, what before
was uncertain, and perhaps indifferent, is now become
a permanent rule, which it is not in the breast of any
suﬂsequeht Fudge to alter or wary from, acecording to
his privata_seﬁtimen;&: he being swern to delermine,
not according te his own private Judgment, but
azccording to fthe known laws and custems of the land;
nat delegated to pronounce a new law, but teo maintain
and expound the old ¢ne.

_ * Ramos v. louisiana, 590 U.S. B3, 115 (2020) (Kavanaugh,
J., congurzing in pact).
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1 William Blackstoriea, Commentarias #69. This wvenerable doctrine

exists for the sake of =tability in the ldw, to restrain the
impulse of Jjudges to overturn decisions with Wwhich they
disagree. 'When judges instead indulge their preferences, every
tase is on the table as pnew judges take tha bhench, displacing
the rule of law with the whim of Judges. Te aveid such
volatility, "stare decisis beseeches judges Lo 'folldw earlier
judigcigl declsions whan the sSame peoints arise =zgaln ik

litigation.'" Friends of Frame Park, U.A, v, Clty of Waukeshs,

2022 Wi 57, 4955, 403 Wis. 2d 1, 97¢ N.®W.2d 263 (Rebectca Grassl

Bradlsy, J., concurring) (guoting sStare decisig, Black's Law

Dictimnary 1695 (ll1th ed. 2013)). This ‘ecourt Has artieuwlated

many times that it abides by the docirine "scrupulously" because
"respect for prior decisions is fundamental to the rule of law."

Johnson Contrals, Ine, v, Emps. Tns. of Watsau, 2003 WL 108,

ned, 264 Wis, 24 80, B85 N.W.2d 257,

54 This ogcourt has declafred: "'Stare decisis is the
preferred coturse of judicial action because 1t promotas
syvanhanded, .predictahle, and consistent development of legal

rlhelples, '™ 1Id., 995 (quoting Stdts v, Fertron, 219

Wis. 2d 481, 504, 579 N.W.2d 654 (1898)), and "permits soclety
to presums that bedrock prineiples are founded in' the law rather

than 1n ths proclivities of Individuals . . . ." Vasgquez V.

Hillery, 474 U.s, 254, 265 (1988). The decislon-makiftiq process
of this ecourt cannot "become|] a&a mere exerclse cof Jjudielal

will . . . " State w. Outdgamle Cnty. Bd. of Adjgstment, 2001

Wl 78, 92%, 244 Wis. 2d €13, 628 N.W.2d 37¢& (internal guoctation

Lid
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marks omitted) |(guoting Citizens Uril, Bd. v, Klauser, 194

Wis. 2d 484, 513, =34 'M.W.24 ©08 (1395 (Abrahamsorn, w AN
dissentirg)) . When the c¢court "frequent[lyl™ and "careless[ly]"
overrules its prior decisions, its ecredibillity suffers. Johnson

Controls, 264 Wis. 2d 60, 4995 (citing State v, Lindell, 2001 WI

108, Wig%, 245 Wis. 2d 689, E2Y% W.W.2d 223 (Abrahamson, C.J.,
dissentiig)).
155 "'a court should not depart from precedent without

sufficlent Justificaticon.'™ Id., 994 (queting State v, Stevens,

181 wis. 2d 410, 442, 311 N.wW.2d 591 (1994) (Abrahamson, J.,
goncutring)) . Our cases mike clear prior declisiofis should not

be "abandohed lightly." |Qutagamie Unty., 244 Wis. 2d 613, 929

(citing St=veans, 181 Wis. 2d at 141 (Abrahamson, I
concurring)) . "Overruling precedent is never a4 small matter."

Kimble v. Marvel BEnt., LLE, '576¢ U.S. 446, 453 (20145).

156 Qlur 'cases have customaiily reguired a "speclal™ or
"cumpelling"” justification before overturning a prior decision

of this court. Johnson Controls, 264 Wis., 24 o0, 49%3, 9&. 1In

the past, this court has identifisd five speclal Jjustifications

for ovetruling precedeft:

(1) the law has changed in & way that undermines the
pricr decisien's rationale; (2) thers is & "nesd to
make a <declsion correspond to newly ascertained
Facts;™ (3) our precedent "has become detrimental to
coherence and consistency in the laws" (43 the
decision is "unsound in principle;" or (5) it is
"inworkable in practices."

State w.  Johnson, 2023 WI 35, T7Z0, 407 M™Wis. 24 19%, 990

N.wW.2d 174 (guoting State wv. Young, 2006 WI 88, 951 n.l1§, 254

Wis. 2d 1, 717 N.W.2d 729). Predictably, the former dissenters,

4
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who now find themselves in the majority, abuse the rule of law,
replacing the majority opinion in Teigen with Justice Ann Walsh
Bradley's dissent. They decree the decision Munsound in
principle,” emptying the phrase of any meaning and making it
merely a mechapliam to tip thé scales of justice toward their
preferred cutcones.

fi5T While the doctrine is the subjsct of mwuch debate, the
frembers of the majority durport to adhere to our traditional
approach. Lo stare decisis. By any measure, 1Its decisien
vieclates the principles the majoricy professes te apply. UOnder
its waakest appllicatioh, stare decisis demands upholding Teigen,

158 Although the majority purparts 'ta “assumle]"™ “"'stare
declsis corcerns are paramount where a court has authoritatively
interpreted a statute[,]'" the majority discards that principle
as an inconvenient obstacle to its policy prefereshces. Majotity

ap., §47 (quoting Progressive N. Ins. Co. v. Romanshek, 2005 WL

€7, 943, 2Bl Wis. 24 300, 627 N.W.24 417). According to the
majority, dtare decisis receives Heightened foirce only if
teliance intetests are present bkecauge "[a|nh underlying purpose
af strong adherence to stare declais whare a statute iz lhvelyad
1s to protsct rellance interestas attendant to a precedentiszl
opinien."™ Id., T48. That Is a gross mistrepresentation of the
prineiple ths majority elaims to apply. A= Justice Brett
Kavanaugh recehtly explained, sdtare declsls 1s "comparatively
strict" for statutory lnterpretdtlion cases "bscauss Congress and
the President ecanh alter a statttory precedent by enacting new

legislation." Ramos w. Louisiana, 5%0 U.S,. B3, 118 (2Z020)
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(Kawanaugh, UJ., concurring in part). Like the Unitsd States
Supreme Court, this court has said stare decisis should receiva
gextra conslderation in statutory interpretation cases because
the legislature 'may correct any errors 1in this court's

interpratation. See, @.9,, Preogressive N, Ins., Ceo., 281

Wis. 2d 300, %945 (eciting Hilten v, 3.C., Pub, Rys, Comm'n, 502

u.s. 197, 202 119281)) ("[S]tare declszis concerns are paramount
where & codrt hias duthorltatively interpreted 38 statute because
the legislatire remains free to alter lts construction.”);

Kimble, 576 U,S5. at 458 (citing Patterson v, Mcligan Credit

Union, 491 153,5. 164, 172-73 (1989})) ("[3]tare dsecisis carriss

enhanced Torce when a2 decisicon . . . imterprets a statute.
Then, unlike ip a gonstitutiohal case, critics of our ruling can
take thelr objections’ across ‘the strest, and Cengress can
correct any mistake it sees."}. Schilarly 8purces are 1in

accord. See, e.49., Bryan A. Garner et al., The Law of Judicial

Prédedent 333-35, 4098-10 (2016).

959 The majotity does not clte a single case siuggesting
the protection of reliance interests is an "underlying purposa®
of accordling stare deglsis additisnal welght in  statutory
Ihtefpretation cases. Givihg stare decisis added heft when
congidetring whether to ovebturr a 'decislon that Interpreted 4
statute 1s not uniwversally obzerved; ths principle is debatabls.
I have rejected the ooncept, "particularzly when appllied to
interpretatione wholly unsupported by the statute's text." See

Manitowoe Co. w. Lanning, 2018 WI 6, 981 n.5, 37% Wis. 2d 1BS9,

506 N.W.2d 130 (Rebegca Grassl Bradley, J., c<ohourring); see
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also Gamble v, United Stares, 587 U.5. 678, 723 (2019) (Thomas,

J., cencurring). The auythor of the majoerity opinion in this
case has not. The majority's claim to adhere to this principle
af stare decisis is disingenuous, and 1t should be trangparent
about changing the doctrine sc¢ dramatically. This case marcks
the "death of statutory sStare decligis" in Wisconsin. The fact
that the '‘majority disputes the upshot of I1ts declsion only
setves to prove it, See majority op., 947 n.13. The purpose of

stare decisis is to protect the rule of law. Clbizens United v.

FEC, 558 U.s. 310, 378 (2010} (Roberts, C.J., concurring). By

refusing to &pply its own purported principls, while distorting

it gub silentioc, the majority perverts the rule of law.

160 Going forward, whether decisioh& that Interpreted
Statutes receive 'Extra stare decisis protection will depend
solely dn the will of four and the extent to which tespectifiy or
discatdinhg the dactrine favors their prefeired outcomé.  The
majotity may revive statultolry stare decisis whenever the four
find 1t gonvenient. Such manipulations of the doetrine will
only prove what a "result-oriented expedient™ today's decision

is. Lawrence v. Texas, 539 U.9, 558, 592 (2003) (Stalla, J.,

dissenting}.

61 oOpinlens that atre Mobjectively wrong, " Pagoiudis wv.

Keidl, 2023 WI 27, 988, 406 Wis., 24 542, 988 N.W.2d 606 (Rebecca

Grassl Bradley, J., 'condurrlng in part, dissenting in part)

[ﬂiting Manitowoe Co., 372 Wis. 24 189, 981 n.5 (Rebescca Grassl
Bradley, J., conturring)), or "'demonstrably'" gr Mirrefutably”

grronssus, H9t. Augustine Sch., v, Taylor, 2021 WI 70, 9125, 398

7
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Wis. 2d 92, 951 N.W.2d ‘635 (Bebecca Grassl Bradley, Jo,
dissenting) (guoting (Gambie, 587 U.8. at 711 (Thomas, J.,
concurring)), are unsound in principle and may be dverruled.

Kosclikee v. Taylor, 2019 WI 76, 8 n.5, 387 Wls. 2d 532, 929

N.W.2d ¢00; State wv. Reyas Fuerte, 20l7 WL 104, <918, 378

Wis. 2d 504, 904 N.W.2d 7?73, But when a  prior decislen
Interpreted the law "™Wlthin the ranae of permissible
interpretations,” the deeision sheould genesrally stand. Gamble,

587 U.8. at 721 (Thomas, J., <coancurring); see 8t. Augustine

Sch., 398 wis. 2d 92, 91124=25 /(Rebecca Grassl Bradley, J.,
dissenting). The majority in this case must show mora than it
hags been able te muster to Fustify overturning Teigen.
Discarding a decision reguires something more than saying the
court was merely "mistaken" or the current majorfity sees the

statute differently. Wenke v. Gehl Co., 2004 WI 103, %21, 274

Wis. 2d 220, 682 N.W.2d 405; =eé Progréssive N. Ins. Co., 2E1

Wis. 24 300, 9950-81; EKimble, 576 T.§5. at 435, A Mgarden-
variety . . . disagreement does not suffice to overtule” a' prior
decislon. Ramos, 590 0.5, at 121-22 '(Kavanaugh, J., concurting
ih part). As one member of the current majority once put it,
"The outcome of & cdse should not turn on whether the curtent
members of the dourt £ind ene legal argument hore perguasive
but, rather, on whether today's madority has come forward with
the: type of extracrdinary showing that this eburt has
historiecally demanded before overruling one of its precedents.”

State w. PRoberson, 201% W1 102, 997, 389% Wi=s. 2d 150, B35

N.Ww.2d 813 (ball=st, J., dissentlng) (cleaned Op) (gudting State
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v. lynech, 2016 W1 66, €101, 371 'Wis. 24 1, 8B5 N.W.2d B9
(Abrahamson & Ann Walsh Bradley, JJ., cencurring in part,
dissentirdg in part]). Having become an inconvenient cbstacle to
their agenda, the mnembers of the npew majority abandon yet
Another principle they once aspoused.?
IT

file2 Teigen preovided the Best (or "fairest," Teigen, 403
Wis. 2d 607, %62) Iinterpretation of Wis. Stat. § 6.87(4)(bjl.,
and the new majprity fails to demonstrate Its alternstlve
ihterpretation 1s superior, it ‘may prefer a different
gonstructian. than Telgan's, but <tare decisis commands ths haw
majority nevertheless "ackhowledoe it as  walid precedenz”
"despite  /[its] disagreement" with the decision, Lindell, 245
Wis. 24 6893, ‘9145 (Ann Walsh Bradley, J., ceoncurring).

163 The majority's principal argument against Teigen

focuses oh the heading introducing the discussion of Wis. 3tat.

Y 'This court has overruled prior opinieons with alacming
frequency this term. 0f the fourtesn opinions this court
released resolving the merits, three (including this one)
overruled at least one prior opinion of this court., Clarke wv.
Wis. EBlectlons Cemm'n, 2023 WL 79, 410 Wis. 24 1, 3928 H.W.2d 370
{(overruling Johnson wv. Wisconsin Elections Commission, 2021 Wi
87, 3%% Wis. 2d &23, 2&7 WN.W.2d 469, Johnson w. Wiscensin
Electlons Commisslon, 2022 WI 14, 00 Wis, 24 bZdG, L RN
H,W.2d 402, and Jchnsen v, Wlseconsin Electlons Commissicn, 2022
Wi 19, 401 wWis. 2d 198, 972 N.W.2d 559); Weukesha Cnty. V.
M.AR.C.y 2029 WX _ , wis. 2d ’ N.W.2d _ {overruling
Waukesha County w, 8.L.L., 2019 WI &6, 387 wWis. 2d 333, 929
N.W.2d 140). That ls, twenty-one percent of the opinions lssued
by this court this term overruled & prior decision. Last term,
this court issued forty-four opinions resolving the merits, enly
one of whHisoh overruled a trior opinion ¢f this court. TIh other
wards, only two percent of opilnlens last term overruled a prier
opinion.
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£ 6.84: TLagislative Peliecy Directs Us ko Take a Skeptical View

of Absentee Voting." Masority op., 941, Teigen must be
overruled, the majority —ratlonaiizes, Dbecause taking a

"tekeptical' view" of absentee wvoting, as directed by 5 6.84,
"permeated the entirety of the Telgen majority's analysis,”
rendering the declslon somehew unsound in principle. 1Id., 1941,

43; see also Id., 746. That's a stretch, The word "skeptical"

dppesrs once in the entire opiniocrr—in @ header no less—and the
teitm i3 merely shorthand for the lsgislative policy statement in
§ 6.84(1). Teigen meatlons § 6.84 orily twice 1in its adnalysis of
the legality of drop bkoxes, and only a5 additional suppoert for
the analysis, Section 6,84 was in no sgn=e "[e]lssential” for
the court's conclusicns. 1d., 948, If the legislative pelicy
statement did not exist, the court weuld have decided Telgen the
sxact same way.*®

164 XA =second and more fatal blow to the majerity's
attempted take-dowri of Teigen 1s the majority's misunderstanding
of Wis. Stat. % 6.B4's role 4in ‘statutory interpretation.
Ssection 6.84(1) provides a statement of legislative polley for

absentee voting:

LEGISLATIVE POLICY. The legislature finds that voting
s a econstitutlional right, the wvigorous exerclse of
which should be atrongly eficouraged. In econtrast,

¢ ARlithough the majority eopinien in this case rehashes the
arguments mads by the dissent Iin Teigen—sometimes nearly word
for word—the dissent in Teigen made ne mention of the
majority's invocation of Wis, Stat., § 6.84 in its analysis of
the legality of drop boxes: If Teigen's use of § 6,34 permeated
avery aspeitt of the decision, rendering it unsound in principle,
it is cutrious the dlssenters noticed only now. Notably, the
author of today's declsion authored the dissent in Teigen foo.

10
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voting by absantes ballet is a privilege exsrcisad
wholly outside the traditional safeguards of the
pclling place. The legislature finds that the
privilege of wvoring by absentes ballor must be
carefully reaulated te prevent the potential for fraud
or abuse:; to prevent overzedlous solicitdtion of
abzent elsdteors whe may prefer not te participate in
an election; tp prevent undue influence on an absent
elector tp wvote Fer or againse a candidate or to ecast
A partipulad wote in a referefdumy or other similar
dbuses,

(Emphasis added.) While statutory policy statements cannot be
ugsed to contravene a statite's clear import, they may be uged to

inform the meaning of a sgtatute's text., Milwaukee Dist. Council

4B vw. Milwaukee Cnty., 2019 WI 24, 921, 385 WwWis. 2d 748, 924

W.W.2d 153; Antonin Scalia & Bryan A. Garner, Reading Law: The

Ihtetpretation bf Legal Texts 217 (2012) {"A preamble, purpose

clavga, or recital 1z a permlissibles indlecater of meaning.").
That 1z exactly how Teigen utillized & 6.8411). Itterpretations
directly contradlecting £ 6.84(1)'s statsment that "veting by
absentes ballat must be =carefully regllated™ 3re less faveored
than plausikle Iinterpretaticns of the statuts In hathony with
the statesmahnt.

M85 The majoritv's assertion that Wis. Stat., § 6.84 c¢arnnot
provide any iInterpretive  insight because 1t doges ot
specifically direct the court to apply a liberal or strict
cgongtruction is baseless. See majoricy op., 932 (ealling &
6.B4(1) "merely a declaration of legislative policy™ that does
not "provide[] any rule of interpretation applying to the
statutes that follew™). The majority cites nothing to support
this newly created rule, which contradicts the wvery same

majeority's decision in Catholic Charities Bureau, Ine. v. LIRC,

11
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authored just months ago by the same author of the majority
gpinion in kthis case. 2024 'WI 13, §927-29, 411 wWis. 24'1, 3
N.W.2d 666 (interpreting a tax exemption strictly because of a
statutory public policy statement, found in Wis, Stat., § 108.01,
that itself doés not sxplicitly direct that the statutes sliould
be strictly or libetally construed). In &hort, Teigen's
reference to § ©.84 supplies no legltimate basis for overruling
a frecent decision of this court.®
I3l

66 Aside from mischaracterizing Telgen in eorder to deem
it “uneound iph principls," 'the majerity fails to put & dent in
Teigen's dnterpretation of the atatite. Wiscensin Stat,
§ €.B7(4) (b)1. reguires a=n absentee ballot to be returhed to the
munieipal clerk one of two wdys: "The envelope shall be mailed

by the elector, or delivered in person, to the municipal clerk

issuing the ballot orf ballats."” Telgen held thHe statute does
not allow offsite, unattended drop boxes. Wisconsin G&tat.

§ 5.02(10) defines "municipal clerk™ as "the city clark, touwn
clerk, wvillage clerk and the exscutive director of the eity

elaction commlgsion and thelr authorlzed rapresentatives. Where

* To bolster ifts argument, the majority suggests Teigen has
cansed "econfusion" 1n <tThe lower courts. Majority ecp., 945
n.12. This court recently accepted a petition fer bypass in one
of the cirecwit court decisions the majority critiques. Brown v.
Wis. Electlions Comm'n, No. 2024AP232, unpublished order ([Wis.
May 3, 2024) lgranting the petition for bypass). The majority's
criticism of the ecircuif court's decdision is unnecessary. Mors
importantly, it is generally inappropriate bte cast aspersions an
lower coutrt decisicns this court has only just agresd to revisw.
Tt is also inappropriate to hide behind a party while doing sc.
See majority op., 945 n.lZ2. '

12
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applicable, “"municipal clerk™ alse dncludes the clerk of a
school  district." Ilnterpreting the lear text, Teigen
recognized § 6.87(4) (b)1. requires an absentee voter to either
send the abzentee ballst by mail or "deliver[]" the ballot "to
the munlieipal eleck™—s person, hnot an inanimate 'ghjsct—"in
petson." Teiden, 403 Wls. 2d 607, 155. To "deliver||"
something "“to" another person, "In persen," regqulres a person-
to-person exchange., Id. That 1s what the statute means, and
what it has always been 'Understood to hmean. Id., 1175
(Hagedorn, J., concurring) (guoting 5 Wls. Op. Att'y Gen. 891,
593 (1916)) ("Less than a year after enactment [of the precuiser
to § &8.87(4)(b}1.1, the attorney general opinsd ol the precise
interpretive gquestiaon before us tfoday: '""Oelivety in person"
must mean handed directly by an elector te the offipar; it means
manual ‘transmission by the one to the other.'"); see also

Sommeffald v, Bd. of Canvassers of the CUiry of St. Frandis, 264

Wis. 293, 685 N.W.2d 235 ({1955} {(taking for granted the law was
violated when wvoters retlLrned absentee ballots thiough third
parties). Regulring petson-to-petson transmission pf the ballot
uhder § 6.87(4) ()1, ebviolsly precludes the usze of unattended
tizivp boxes.

967 As Telgeh elso observed, other statutes contemplate
ohly two locations &t whieh a wvoter may deliver an absentes
ballet 1n persaon: At the munlelipal clerk's wffice or at a

designated "Alterrate gSite? drder Wis. Stat. & 6.855.

The governing body of a municipality may elect to

designate a site other <than the office g¢f the

municipal clefk o board of election commissicners as

the location from which electors of the municipality
13
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may reguest and veote absentee hallots and to which
voted absentes hallets shsll bs rsturnaed by electors
faor any election. The designatsed slte shall be
located as near as practicable to the office of the
municipal clerk or beard of electicn commissicners and
no site may be designated that affords dn agvantage Lo
any political party. An election by a governing body
to designate an alternate site under this section
shall be made no fewer than 14 days prior to the tinme
that abssntee Dballots are availdble for the primary
under s. 7.13 (1) (em), 1f a primary 1= scheduled to
be held, pr at least 14 days prior o the time that
absentss bhallots are available for the elsction under
. 7.15 (1) (cm), 1if a primary is npot schHeduled to be
held, and shall remain in effect until at least the
day after the electlon. If the governing body of &
municipality makes an zlection under this section, no
function telated to wvoring and return of absentee
kallots that is to be conducted at the alternate sits
may be conducted in the office of the municipal clerk
or buard of election commissioners,

§ 6.855(1) lemphasis added). As Teigen explained, % 6.855
"identifies the sites at which in person absentee voting may be
accomplished—=elither 'the office of the municipal clerk’ or ‘an
alternate site' but not both. 'An alterpate site' serves as &
replacement for 'the office of the municipal clerk' rather than
an, additional site for absentee voting." Teigen, 403
Wis. 24 607, 459, Alternate sitea are also carefully regulated
by the legislature. They must be ‘“"lpcated as near as
practicable to the office of the municipal clerk or board of
election commissioners and no aitea may be designated that
affords an adwvantage to any political party." 5 6.855(1) .
Gfiven this detailed statutery language, § 6.80% does not
contemplate in person absentes wvoking at a location ether than

the office of the municipal rplerk or an alternate site, and the

14
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explicit rules for alternate sites leave no reasonable room for
in ‘person absentee wvoting at any other locations.

%68 This conclusion is reinforced by Wis. 3Stat. § 5.81(3),
which 1like Wis. Stat. £ '6.855(1), confirms that in ‘person
Absentse woting will oeccur "in person in the office of the

municlpal elerk.™

If a municipality utilizes an electronic voting system
in which ballots distributed to electors are smployed,
absentes ballots may consist of ballots utilized with
the system or paper ballots and envelopes voked in
perscn in the effice of the municipal clerk or wvoted

by mail.
& 5.81(3) lemphasis added). "The legislaturs did not ceontemplats

absentes pallots ‘consist[ing]' of ballots cast wia a drop box."
Teigen, 403 Wis. 2Zd 607, 960 (alteratien 1in originail). The
legislature's policy choices, enacted in E&§ 6.855(1) and
5.811(3), prescribe only twoe locations where in person absentee
ballets can be delivered—the office of the municipal clerk aor a
designated alternate site.

69 7The Legislature, as Intervenor-respondent, peinkta to
anather statute that lends support for Telgen's interpretavion.
wisconsin Stat. § 7.41(1) provides members of the public the

right teo aebserve in person absentes vobing:

Any member of the plblic may be present at any polling
place, in the office of any nunicipal clerk whase
office ls located in & public building on any day that
absentee ballots may be cast In that offies, or arv an
alternate site under §. 6.855 on any day that absentee
ballots may be cast at that site for the purpose of
observatien of an election and the absentee ballot
voring process, except a candidate whose name appaars
on the baliot at thHe polling place or on an absentes
ballot to be cast at the clerk's office or alternate
gite at that elesctich. The chisf inspector o¢

15
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manicipal elerk may reascnably limit the number of
petscns representing the sSame organlzatlion who are
permitted to observe under this subsection at the same
Lime. Each person permitted to obssrve under this
subaection shall print his or her name in and sian and
date a lopg malnhtained by the c¢hief dinspector or
municipal clerk for that polling place, office, eor
alternate site.

Like Wis. Stat. § 6.855(1), § 7.41(1) contemplates that absentae
voters may deliver their ballosts only at the cffice of the
municipal clerk or an alternate site. The statutes simply dg
not envislon in person delivery of absentee ballots at any other
locations., The majority coffers no responss te the Legislature's
argument,

70 PFroviding even Eurther “textual aupport, Justice

Hagedorn's concurredce in Teigen highlighted Wis. Stat. § §.88,%

© Wisconsin Stat. $ 6.88(1) and (2}:

{1) When an absentee Bkallot arrives at the office of
the municipal clerk, or at an alterpnate site under s.
6.855, 1f applieable, the welerk shall enclose 1it,
unopened, in a carrier envelope which shall be
saeurely  sealed and endorsed with the name and
efficial title of ths clerk, and ths words "This
envelope contains the ballot of an absent elector and
must be opened in the same room where votes are being
cast at the pells during pelling hours cn election day
or, in municipalitisas whera absentse ballots ars
canvassed under s. 7.52, stats., at a meeting of the
municipal board of ahsentee ballot canvassers under s,
7.52, stats."™ If the elector is a military elsctor,
as defined in s. 6.34 (1), or an cverseas =lector,
regardless of whether the elector qualifiea as &
resident of this state upder 3. 6.10, and the ballot
was recelved by the elachor by facsimile transmission
or electronic mail and Is accompanied by a separate
certificate, the clerk shall enclose the balleot in a
certificate envelope and securely append the completed
certificate to the ocutside wof the envelope before
enclesing the ballot in the ecarrisr envelope. The
¢clerk shall keep the ballot in ‘the clerk's woffice or
at the alternate site, 1if applicable untll deliverad,
la
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which "prescribes what happens after an absentes ballot i=

received by the clerk.” Teigen, 403 Wis. 24 607, 4§180
(Hagedorn, <., concurringi. As Justice Hagedorn observed,

5 6.88{1) ™ensures a strict chain of custody Ffor ballots™ once
delivered and 5 6.88(2) "orovides detailed instructions
regarding tHe secure transfer of ballets from clerks to the
proper election cfflcials, ensuring there is no opportunity to

tamper with the ballots.” Id. "Given the detailed 'ballot

custody regulaticohs once the ballot arrives at thes cletk's
offlce or an alternate site, legislative silence with respect to

ballots delivered anywhere else strongly indicates delivery is

not permitted anywhete else.” Id. (citing Alksrte v, Anaw

Health Care Servs., Inc., 2000 Wl 7, 917, 232 Wis. 2d 587, §05

N.W.2d 515).

as required in sub. [(2).

(2) When an 2bsentee hallot {s received by the
municipal clerk prior to the delivery of the official
ballots to the election officials of the ward in which
the elsctor resides or, where absentee ballots are
canvassed under s. 7.52, to the municipal board of
absentse balleot canvassers, the municipal clerk shall
sedl the hallot enveloge in the carrier envelope as
provided wunder sub. (1), =and shall enclese the
envelope in a package and deliver the packags to the
election inspectors of the preper ward or =lection
distriet or, in municipalities where absentee ballots
are canvassed under s. 7.52, to the municlpal board of
absenfee ballot canvassers when it convenes under s.
TLB2 L) When the official ballots for the ward or
election district have been delivered to the =lection
inspectors before the receipt of an absentee ballot,
the clerk shall immediately enclose the envelope
containing the absentes ballot in a carrier envelape
4s provided Under sub. (I) and deliver it in person to
the proper electlon officials.

17



No. 2024AP164, rab

#71 The majerity in this case builds a straw man to attack
leigen. It insists Telgen conflated 'the phrases "to the
municipal cleck™ and "to the municipal cleik's office." See
majority op., 920. Teigeh did no suech thing. That case held
Wis., Staet. § 6.87(4)(k)1. is best redd as regulicihg a person-to-
person exchange of an absentee ballot bebtween the voteér and the
municipal clerk. The colrt explained how Wis. Stat. 55 6.8535(1)
and 5.81(3) restrict dellvery of absentee ballots iIn persoh to
the municipal clerk's office or s designated alternate site.
Teigen never confisted the municipal c¢lerk and the clerk's
pffics,

172 The majority dismisses the relevance of Wis. Stat.
§ 6.855(1)—and simply igndres Wis. Stat. §% 5.81(3), 7.41(1),
and 6.88(1y and (Z)—without ever grappling with the actual
statutory text: In person delivery of a ballot 'tan occur only
at the municipal clerk's office or a designated alternate site.
The majority's argument that the detalled and restrictive
statute for the use of alterhdte sites says nothing about drop
boxes becauge "drop boxes are already allowed" under Wis. Stat.
£ 6.8744) (b)1, terely &@ssumes the majority's conclusion rather
than proves 1t. Id., T30, 'Glven the detailed restrictions 1n
§ 6.855 bn the use of dlternste 'sites, the mgst plausible
reading of the stdtute would preeclude unmentloted methods of
delivering absentee ballots; otherwise, thHere would be no reason
whatsocever for the legislature te endct textual restrictliens.

The majority provides no rebuttal to this point.

18
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173 The majorlty's reading of Wis. Btat. § 6.87(4)itb)1l. is
not impossible, just implausiblie, which is why a court committed
to declaring the law rejected it and preserved the statute's
histericsl meaning. For & more exhaustive exposition ef the
law, see Teiden, 403 Wis. Zd 607, 9Y452-63. For a clearer
glimpse of the policy preferences motivating the majerity to
rewrite the law more Lo its Iliking, see Justice Ann Walsh

Bradley's dissent in Teigen, in which

gustice Ann Walsh Bradley accuses the court of

"ersctiing] yet another barrier for voters(.]" [BJut
Lo the pxteant any "barriers™ to vobting exist, they are
of the legislature's making. Establishing rules

governing the ecasting of ballots cutside of election
day rests solely within the power <f the people's
representatives because such regulations affect only
the privilege of absentes voting and not the right te
vote itself. Justice Ann' Walsh Bradley says "l[a]
ballot drep bex is a =zimple and perfaectly legal
splution to make wvohing sasier{.]" While they might
bBe a simple solution, the decision te devise solutlons
to make votlng easisr belongs to the lzaislature, ndt
[the Wisconsin Elections Commisslon]) and certainly not
the Jjudiegiary. While the dissenters would permit
ballet drop boxes, the geourt must respect the
constitutional restralnts on ocur power and refuse to
act as & super-legislature. It poses a grave threat
to democracy to mislead the peaple into believing we
are one.

Id., 9152 n.25 some alterdticns In corlginal) (intarnal citations
omittad) .

974 DPesplte the deceptively 'narrow framing ©f the
majority's gpinion, this case is not just about drop boxes. The
majbrity offers no limiting principle for ites interpretation of
Wiz, Stat, % 6.87(4) (b)1. Thie efndeavor would fail becocause tHe

majority's reading of the statute is boundless by design. The

18
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majority dismantles the carefully regulated privilegs of
absentee wvoting in order to legitimize any methed of 'getting
absentee ballots to a municipal elerk that the clerk 'may choose.
"[Tlhe statute does net specify a ldcatien to which & ballot
must be raturfied and requires only that the ballot be dslivered
te a lecation the mundecipal clerk, within his or her discretion,
designates." Majority op., 26. &An unattended cardboard box on
the clerk's driveway? En unsecured sack sitting outside the
locagl library or on a3 college campus? Boor—-to=door retirieval
from voters’ homes of dorm frooems? Under the majority's logie,
because the statute doesn't ‘expressly forbid such methods of
balloat delivery, they are gperfectly lawyful. Thies 'tase 15
limited to the ‘Uuse of drop boxes "afily If one entertalns the
belief that principle and 1logic have nothing to de with the
decisions of this |[clourt." lawrence, E£E39 U.S5. at B05 (Scalis,
J., dissenting). While true of the majority's decision in this
case, that's 'hot how coidrts of law operate.

975 The majority's reading of Wis, Stat. & &.87.(4)(k)1.
allows municipal clerks to creats "monumentally different voting
mechaniam[s] not speciflied by the leglslaturse." Teigen, 403

wis. 2d 607, 963 (citing EPR v, EME Homer City Generatisn, L.P.,

572 U.s. 483, 528 (2014) (5calia, J., dissentingl)y. The
majorlity would have us belleve that butried within four Ilhnocuous
words, "to the munleipal clezk," 1is a delegatien of wvast power
to municlipal clerks to credte an absentee voting regime unlike
anything resembling the law. That 1is not how any reasocnable

reader—smnuch less a jiadge—reads statutes. Legislstures do nct
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"hide elephants in mousehcles," Whitman v. Bm. Trucking Ass'ns,

§31 U.5. 457, 488 (2001); that is, a reasonable reader assumes
"the legilslature 'does not alter the Ffundamental detalls of 4
ragulatory scheme 1in wvague terms or ancillary provisions|.|'™
Taigen, 403 Wis. 2d 607, 9163 (alteratien in originall (gueting
Whitman, 5§31 U.S. at 468). The majority makes the munlcipal
clerk the law giver.,’ Baving constitutlenally wvested the
legislative power In the legislature alone, the People never
authorized this court to give the lawmaking power Lo anyone
else.
8

176 Nothing relevant has cHanged sifice this ceourt decided
Teigen two years ago. There have been no intetfvening changes in
the faets or law +to warrant overruling the decision. See
Johnson, 407 Wis. 2d 195, €920, Not has any evidence '‘emeirged
demonstrating the decision 1s detrimental to the coherence of
the law or unwerkable 1n practice. Id. The policy-laden
arguments against this court's decisicon 1n Teigen have not
changad sither; the majority in this case Has simply recycled
the dlgsent in Telgen, rebranding it the oplnidn of a eourt.
Compatre majority op., T920-23, with Telgen, 403 wWis. 2d 607,

9921%-23 (Ann Welsh Bradley, J., dissenting), and majority op.,

7 See Teigen, 403 Wis. 2d 607, 458 ("Existing outside the
statutory parameters for wvoting, drop boxes dre @ novel creatlon

of executive branch officials, not the legislature. The
legislature enacted a detajled statuteory construct for alternate
sites. In contrast, the details of the drop box schems are

found nowhere in the statltes, but enly in memos prepared by WEC
staff, who did not cite any statutes whatsocever to sypport their
invention.") .
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9925-30, with Teigen, 403 Wis. 24607, 9§9227-29 (Afn Walsh

Bradley, J., dissenting). It does not deserve the title.
%77 The only thing that has changed since Teigen 1s the

court's membership. CE, Clarke, 410 'Wis, 2d 1, 491258-s61

(Rebetcd Grassl Bradley, J., dissenting). As Justice Anp Walsh
Bradley put it iIn a different c¢ase, "There has been no change in
the relevant statutes, no change in the constitubticn, and no
change In the underlylng principles. Nonetheless, the majority
substitutes its will over its obligation to stare declisis.”
Lindell, 245 Wis. 2d &89, 148 (Annn  Walsh Bradley, J.,

coricutring) .

178 Judicial elections do not change the law. See Clarke,
410 'Wis. 2d 1, 99258, 262 {Eebecca Grassl Hradley, J..r
dissentihg); Garner, suprs, 415-16. This cpourt has mades clear a
change in the membership of this court is an illegitimate basis
for reconsidering a 'prior declslon—and at least btwo members of
the majority have emphlatically relteratsd that point in their

earlier writings,® only to forsake the principle with' alacrity.

8 5t. Crolx Chaty. Dep't of Health & Hum, Serwvs. v. Migchasl
D., 201% WI 35, 993, 368 Wis., 2d 170, ©80 N.W.2d 107 (Abrahamsen
& Ann Walsh Bradley, JJ., dissenting); State v. Lynch, 2016 WI
66, 1102, 371 wis. 24 1, B85 N.W.Zd 8% (Abrshamson & Ann Walsh
Bradley, JJ., ‘concurring in part, dissenting In part); Koschkes
w. Taylor, 2019 WL 76, 7982, 70, 3BT Wis. 2d 532, 929 N.W.2d 800
(Ann Walsh Eradley, J., dissenting] (joined by Dallet, J.i);
State w. Lindell, 2001 WI 108, 9146, 245 wWis. 2d &89, &29
N.W.2d 223 (Afn Walsh Bfadley, J., concurring); Mayve v. Wis,
Injured Patients & Fams. Comp. Fund, 2018 WI 78, 4110, 383
Wis: 2d I, 914 N.W.Z2d 78 ([Ann Walsh Bradley, J., dissenting);
Etate w. HEaberson, 2019 WI 102, 998, 389 Wis, 24 180, B35
M.W.2d 813 (Dallet, J., dissenting) (jpined by Ann ‘Walsh
Bradley, J.).
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The justices Fforming the majority make no attempt to reconcilse
their oricr writings with today's opinion. "[Plrinciplas
#ddpted when convenient, and lgnored when inconvenient, are not
principles at all. I't 1z preciszaly when one's principles are
tested and eostly—vet are keot nonstheless—that fthey prove
themselves Lruly held."™ Clarke, 410 Wis., 2d 1, 9268 (Hagedorn,
J., dissenling).
V

78 *"[Tlhe Judge sheould never be the Legislatelr: Becauss,

then the Will of the Judge would be the Law[.]" Rogers v,
Tennesses, 532 U.sS. 451, 478 (2001) (scalia, J., dissentifig)
{internal gquotation 'marks omitted) (guotiheg 1 M. Horwitz,

Transformation of American Law 17B0-1B60, at 5 (1877)). The

members of the majority in this case make their will the law,
according four lawyers on' the -state's highest court the
unchecked pdwer to say what the law shall be, rather thah' what
it is, The author of today's decree once deemed this douft's
andlysis of the law as "downright dangerdus Lo our democracy,”
Telgen, 403 Wis. 2d 607, q4246 [Ann  Walsh  Bradley, i+
dissenting), byt the real danger lies In the new majority's
arrogatlion of poewer the People newver gave lt, "[L]iberty ¢an
have nothling to fear from the judiecldry alone, but would have
every thing to fear from lts unlen with either of the othsr

Hepattiments," The Fsderallst No. 78, at 523 |(|alexander

Hamllton) (Jacob E. Cuoke ed,, 1961).
T80 Intense partisan palities saturate cur nation,

exacerbated by a lack of institutions] trust. The legitimacy of
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elactions centinues to be guestioned, <each silde accusing the
vther of M™electicn interference" and "“threatening democracy™ or
even the very Ffoundation of our constitutional republic. The
majority's decision 4in this ecase will only Ffuel the firses of
suspicdion.

181 Whatever can be sald of the majerity's decision, it
"is net the product of npeutral, principled judaing." Clarke,
410 wWis. 2d 1, 1T265 (Hagedorn, J., dissenting). Elthough the
majorlity attempts to package its disagreements with Teigen as
legal, the truth is obvious: The majority disagtees with the
decisidn as & matter of policy and pelitics, not law. The
members of the majority believe using drop boxes is good policy,
gnd ons they Hope will aid their preferred political patiy.
Taigen upheld the historical meaning of Wis, Stat.
§ 6.87(4)(b)1., which bars the use of oFffsite, udfimanned drop
boxes, The majority in thls case overfules Teigeih ndt because
it ds legally erroneous, but because the majority finds it
politically inconvenient. The majority's activism marks another
triumgh of political power over légal principle in this éGourt.
I dissent.

B2 T am autherized to state that Chief Justlce RNNETTE

KINGSLAND ZIEGLER and Justice BRIAMN HAGEDORN jeolh this diESEnt.
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