STATE OF NORTH CAROLINA IN THE CENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
COUNTY OF WAKE F1LE NO.-: 230V029308-9110

JOSUHA H. 8TEIN. in his olficial )
capaeity s GOVERNOR OF TIIE )
STATEQF NORTH CAROLINA, }
)
Plainiills, i
)
v, )
) INTERVENOR-DEFENDANT
DESTIN €. ITALL, in his efficial | AUDITOR'S RESPONSE TO
capacity as SPEAKER OF THE ) PLAINTTFI'S SUMMARY
NORTH CAROLINA HOUSE OF ) JUDGMENT MOTTON
REPRESENTATIVES; PHILIT E. )
BERCER, in his official capacity ag )
PRESIDENT FRO TEMPORE OT )
THE NORTH CAROLINA SENATE:; )
and DAVE BOLIEK. m his official )
eapacity as AUDITOR,
Detendants,
Why do Governors third they own the State Board of Elections ("Board™? This
helef rung aton] of the North Cavehma Congtitution, which provides for an exclusive
conatitutional, extrajudicial mechanizm to regolve dispules over the organization af
agencies. T'he expriegs language of Artiele 1], Section 5(10) of the Constitution makes
this a nonjusticiable politieal guestion. Further, the Ceneral Assembly posscsses
plenary power to create a completely independent Board, subject to no executive
authority, Our Constitution reserves the power to the People, acting through the

General Assembly, to decide a matter when the Constitution does not expressly

prohibit i, Accordingly, the Board's organization, dutics, and functions invelve poliey
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gquestions that belong to the General Assembly and ave nonjusticiable by the judicial

branch, The Constitution does not countenance a Governor's personal preferences.

The Constitulion doce nol address the Board in any way. This Court should decline

the Governo's mvitation to wade into these pobimically chavged, poliey-infested

walets,

Hegardless, even if this Court decides to examine the merits of this ¢laim, no
precedent allows the Court te prant the Governor's request Lo uterlore 1n the General
Agsembly's overt authority to shift the Beard from eme conshtutionally-created,
popularly-clected Couneil of Stale officer Lo anothor, all within the exeeutive brancl.
The Constitution sayvs nothing about the Boged at all, much less i 1t has to reside
where 1t eurvently does. It certaimly does not give the Governor any connection to oy
authority over the Boavd. Indeed f the Court examines the (feneral Assembly's
policy cheice; the Auditor is less political than the partisan Governor for the limited
executive controls contarplated i the new law. Regardless, the General Asgembly
acted well within its eonstitutional authority, so the Court should rejeet the
Governor's wishtul pleadings.

L The Governor's Claim Is Nonjusticiable Because the Constitution
Provides a Remedy That Fully Resolves This Type of Dispute Within
Other Branches.

The People, through the Constitution, decided who organizes the cxecutive

branch, und Lhe process to challenge it exasts outside of the judieial branch. In

[



bringing this challenge then, the Governor asks this Court to weigh in on a
nonjustimahle pohitical question.

A, Courts Cannot Ignore the Constitution's Balance of Power.

The Constitution unambiguously speaks about the process the Governor must
follow if’ he disagrees with how the General Assembly structures exeeutive branch
departments or sgencies, N.C. Const, art 1 § 3(10). The People, through the
Constitution, struck a careful balance hetween the twe brapches to ezstablish which
brianch has what authormty to structure and orgamze mieenal governance of agencey
and departments in the executive branch. The Governor seeks to avoid his
subordinate role in that balance by completely noering it The Court cannot blindly
ignore that constitunional mstruetion manual.

The political question docicine "exeludes from  judicial review  those
controversies which revolve around poliey chowees and value determinations
eonstitulionally commitied for resolution w the halls of [the Gencral Assembly] or
the confines of the Executive Branch.” Bacomn v. Lee. 353 N.C. 646, TL7 (2001). Indead,
& courl wades mbo lerpitory commitlod to the provinee ol anolher beanch, the
judicial branch itself runs afoul of the Constituton’s Separation of Power: Clause,
See id al 721,

Mo, when a "textually demongtrable constitutional commitment of the 13sue to
a eoordinate political department” exists, Lhe lssue 1s inherently a political question,

and courts must decline to hear it fd. at 717; aceord Harper v, Hall, 384 N.C, 292,



327 (2023); see, eg., Harbury v. Havden, 522 F.2d 413, 418 (D.C. Cir. 2008)
(Kavanaugh, «J.) (political question doctring bars courts from deciding Mssues
Lextually and exclusively committed by the Constitulion Lo one of both of the other
branches"}). That means that courts cannot "intevjeet” themselves mto an inter-
branch "balance” of power thal Lhe Constitulion alveady seltled, Coaper o, Berger, 370
N.C, 392, 438 (20 8) ("Cooper ") (Newby, ., dissenting); see also Nixon v. United
Siates, 706 US. 224, 229 (1993) (holding review of Sensic impeachment tmals
nonjusticiable because the U8B, Constitution delegated responsibility for those trials
Lo the Senate alone).

B. The Constitution Has Finely Tuned the Balance of Power Here.

The Constitution unmistakably gives ultimate authority over the arganization
snd structure of the executive braneh to the General Assembly. Adams . N.C. Dep't
of Nuat. & Econ. Res., 290 N L. 683, 696-97 (1978). The Constitution expressly
prescribes an extraqudicaal process, 8 vertable start-to-fimsh constitutional remedy,
for the Governor to contest anv General Assembly action to organize or change
administrative departments or agencies in the executive branch, Put simply, the
Clanstitution contains a plain textual "comimitment" with respect to who has authority
over the orpanzation of the executive beanch., Under the polifieal question doctrine,
thig Court can neither ignore nor second-guess that plain-text remedy:,

Aw always, the Court must starl with the pertinent text. Artiele TI, Seetion

5(10) 13 unambiguous. Titled "Administrative reorganization.” it directs the General



Asgsembly to "preseribe tho functions, powers, and dutics of the administrative
departments and agencies of the Btate," and permits the General Assembly to "alter
them [rom Lme Lo lime" N.O, Const. arl. III, § 5(10). Thal provizion "speeifically
asgigns to the General Assembly authority over the admimstratbive [departments and
apencies] it legislalively ereates,” Cooper I, 370 N.C, al 437 (Newby, J., dissenting),
mehuding the Board, see N.C., (ven, Btat, §§ 163-22, .30; see afso N.C. Const. art. 111,
§ 11 (*[AM admimstrative depaviments, agencies, and offices of the State and their
respective functions, powers, and duties shall he allesated by low . . ." (emphasis
added)).!

However, that 15 not the end of this stovy. The Governor actually has his own
constitutienally-preseribed role in any vecrganization deeisions, Scetion 5(10) allows

him tosimply submvt his changes "in the allocation of offices and ageneies and in the

Tln taet, the Geneval Assevbly has even broader authority over the State and County
Boards of Hlections nnder Article 111, Section 1l1—adopted simultaneocusly with
mection 5(10)—than the ordinary, haseline authority granted over “administrative
depariments and agencies of Lhe Slate” under Seclion 510} Seclion 11 noles Lhal
"r|egulatory |or] quasi-judicial | | . agencies may, but need not, be alloeated wathin a
principal department.” N.C, Const. art, IT1, § 11. The Board 12 ¢t least a quasi-judicial
body: it resolves disputes through hearings. See, e.g., N.C. Gen Brat. §§ 165-84 to -90,8
{procedures for hearing voter challenges); see generallv W .C. Cen. Stal. Ch. 1635, art.
IIT & IV (governing stale and county election processes), Thus, the Geneeal Assembly
exervises even hroader discretion over the Board under Section 11 than the defanlt
authomty 1t has under Seetion 5(10). (viven the sui generis nature of the Board,
aperating as somowhat of a unicorn entily thal exerciges itg slatulory powers, dulbics,
funetions, and authority independently from whatever elected officials appoint 1ts
members, the GGeneral Assembly has particular and substantial power to umlaterally
structure and orgamze the Board. without the argument that "it traditionally falls
under one of the Governor's eabinet dopartmenta” found in State ex rel. MeCrory v,
Berger, 568 N (. 633, 646 & n.5 (2016).



allocation of those functions; powers, and duties as he considers nocessary for efficient
administration” in the form of an executive order. N.C. Const, art, 1, § 5(10). He
musl submit any such execulive order o the Ceneral Assembly nel later than the
gixtieth day of the General Assernbly's session. fd. Whatever the Governor's exemntive
order contemplates thon reoppanizeg the exceulive branch as Lhe Governor peelops,
ahsent turther action by the (eneral Assembly.

But the Constitution gives the General Assembly a [iviad chanee to chanpe the
(rovernor's policy preferences. If the General Assembly wants to override the changes
i the Bovernor's exceutive order, il must "specifically disapprove[] by resolulion of
either house" fof, Or, the General Asgembly can take a legser action to "specifically
modif[y] [the Governor's executive ordev] oy joint resolution of both houses.” Id,

That three-step process explaing, trom start to fimsh, how the Constitution
structured the interplay between the legislative and exceutive branches on this topic:

Step 1) Article i1 speafically allows the General Assembly to create and
structurcadministrative entities:

Step 2) Il the Governar disagrees with the General Assembly's tinkering,
he can diveetly change 1L by filing an exceulive order within 60 days of
the start of session (ndeed, the Governor's personal preferences in his
executive order then hecome law unless and until the Greneral Assembly
takes further action to block or modily them): and

Step 3) The General Assembly can vevoke the executive grder by majority
vote of ong chamber or modity 1t by majority vote of hoth chambers.



Aceordingly, the gsue presented in this casce 1s a nonjusticiable political guestion
hegause 1115 clearly committed to the General Assembly and the Governor by the text
of the Canstitution, nol the judicial branch.

The Governor mugt follow thar process 1f he disagrvees with the General
Aspembly exoreising (s oxpress aulthorily under the Conglitulion using Step 1 Lo
organize administrative departments and agencies.

The Governor did not follow the constitubional process. however, Te failed 1o
even tryv to engagein Step 2. He never even submitted g0 executive order at all, much
less within the allotted time [rame, The session began on January 8, 2025, N.C, Cen,
Asgembly, Legislotive Colendar, Jamuary 2025 {last wigited Mav. 12, 2025),
httpsdtinyurleom/ry2vdakd. The 60 davs cxpired on March 9, 2025, Thus, the
constitutional process 18 done; and the Governor has waived any abihity to complam
about what the Geoneral Asecrnbiv did here, The fact that the Governor failed to utilize
hiz ponstitutionally-azsigned mole 1 thig process does not emnpower the judical
branch to step in and answer a guestion that is textually eommitted to anothor branch
ot government.

C. The Constitution's Amendment History is in Accord.

The fates of Lwo soparalely proposod amendments submitted Lo the General
Aggembly by the 1968 State Constitution Study Commisgion drive home the point
Lhat the Governor must comply with his full consututional remedy provided in Article

ITI, Section 5(10) if he seeks to change the General Assembly's constitutional



prervogative to organize administrative agencies and departments. The first, Proposed
Amendment 5, would have made "significant substantive changes" to the Governor's
intra-branch supervisory power by dramatically expanding his econlrol over other
executive officers, Stade ex rel. MeCrory v, Berger, 368 N.C. 633, 643 (2016). 1t would
have allowed the Governor Lo "appaint and . ., remove the heads ol afl administrative
departments and agencies of the State" Report of the North Carelina State
Constilution Study Comm'n 1964, p.115 (1968) (emphasus added) thercinalier
"Heport”). It also would have cut the number of the constitutionallv-creared Couneil
of State clected exceutive branch officers in hall, instead leting the Governoy fill
thuse previously elected posttions by appoitiament. /. at 117, In short, Proposed
Amendment 5 would have substantiallv eonsolidated power over Che execeutive braneh
and placed it mn the hands of the (lovernor.?

The seeond, Proposed Amendiment 8, added Seetions 5(14) and 11 to Article ITT

to the Congfitution for the fivst time. Ag detailed above, those sectionz clamtied and

2 n yustification of that proposal, the Commission offered reagonmy strikingly sinvilar
to gome of the arguments offered by the Governer today, The Commission explained
that the constitutionallyv-ercated Couneil of State clected excoutive officers wore not
dircelly "subject Lo supervision by Lhe Govornor" and thus, if the clected exeoutive
officers chose "not to cooperate with him," that might "handicap||” his "ability 1o
coovdimate the activities of atate government and o mount 4 comprehensive resnponse
Lo the problems of the day.” Report al 118; ¢f Cov. Be, al 19 "By stripping Lhe
Governor of control over the State Board and county boards. the General Assembly
has interfered with his constitutional obligation to rake carve that the State's election
laws are faithtully executed.”). The People never ratified or enacted the Governor's
VEFRION,



reaffirmed thoe General Assembly's power over the organization and structure of the
executive branch and explained the mechanism for the General Assembly to overmde
any allempled modification by the Governor in Step 3. Even thoush thig pave the
Governor some role to play in the process in Step 2, the Commission made ¢lear that
Proposed Amendment 8 did nol "depeive[]" the General Assembly "ol any ol il
present authovity over the structure and orgamization of state government'; it stall
"retainfed] the powor to make changes on s own biative,” & at 131,

Proposed Amendment 5 failed. It received an unfavorable veport from the
Houge Committee an Constitutional Amendmenis, and the Geneval Assembly
dechmed to submit it to the People. MeCrory, 368 N.C. at 644. But the General
Aszembly passed Troposed Amendment 8 See N.C. Sess. L. 1968-932 & 1
Interestingly, m doing so, the (engral Assembly modified the Commission's version
of Proposed Amendment 8 to steengtheon its hand at the cxpense of the Gavernor's by
adding the 60-day time it from the start of a session and allowing a majority vote
by just ene chamber (o keject a Governor’s executlve order changing the Cencral
Aggembly's actions, Compare id. with Report at 128, The People vatified the moditied
version of Proposced Amendment 8, enacting the current version of Article IIL
Sections 5(10) and 11, See N.C. Sess, [, 1969-932 § 1,

That saga crystallizes two truths. First, by secking to expand the Governor's
authority over the other members of the executive branch via Proposed Amendment

5, the Commisgion recopnized that he did not alveady wield that intra-ckeoutive



branch authority the GCovernor now claims to possess. And since that proposed
amendment did not suceeed, the Governor never gained that authomty, Second. by
ralifying the General Assembly's strengthened version of Amendment 8, Lhe People
reaffirmed that the General Aszembly—nat the Governor—has the final say over the
slructure and organizaltion of the exeeulive branch, The Covernor must channel
whatever dizagreements he has with the General Asgembly on that point viz a
specilically delineated. three-step eonstitutional process. The Governor docs not
have—and has never had—unfettered power to prevent an intra-execunive branch
teaneler like he elaims Go now.
ok

Article ITT. SBeetion 5010} unambiruously provides the mechanism te resolve
disputes between the {teneral Assembly and the (Governor regarding reorgamzation
of administrative departinents and agencics. The Governor did nat avail himsclf of
that remedy: he never issned an executive order withn 80 days of the start of 3eszion.
Dut, oven if he had, the General Asgembly rolaing the final word by chooging o aet,
or net, to disapprove it by one chamber or modity it by both. Instead of complying
with the eomplete constitutional vemedy spelled out in the express text, the Governor
ran immediately to the courts. Allowing him to ignove and bypass Section 3010) would
render the Constitution nugatory, destroving the delicate balance that the Poople
struck hetween the branches, Thus, the Governor's challenge poses a nonjusticiable

politieal question, and the Court sheuld, respectfully, dismiss it,

10



1L The Gowvernor's Claim Is Nonjusticiable Because the General

Aszembly Wields Plenary Power in It Poliey-Making Role, and the

Constitution Grants the General Assembly Express Power Over the

Board's Organization.

The Governor's elaum 1s nonjusticiable for yvet another reason. Not only does
the express text of the Constitution allow the General Assembly to reorganize the
Board—the Genernl Assembly also wields the plenary power to do so. Thus, the
question presented involves a policy decizion that 1s not suited for the courts.

A. The Legislature Has Plenary Power Over the Board's Strueture.

"All political power 13 vested in and derived frumn the peaple,” N.C. Const, art.
I, § 2, and the People's power resides in the General Assembly, id. art. I1, § 1. The
General Asgembly is, thevefore, "the 'policy inaking agency' hecause 1t 15 a far more
appropriate forwm than the courts for implementing poliev-based changes to our
laws." Rhyne v, K-Mart Carp., 358 N.C. 160, 169 (2004). Because 1t wields the People's
power, the Genoral Assembly exereises plenary power that is "limited only by the
express text of the constitution.” Harper, 384 N.C, at 323 {(citing Baker v, Martin, 330
N.CL 231, 33839 (1991)). Therelore, an act of the General Assembly is conatitutional
unless it violates an express provision of the Constitution. MeCrory, 268 N C. at 6349
goe Melinney v, Goins, 8911 5. E.2d 1. 7-8 (2025). Where an act of the Genepal
Asgembly does not run afoul of an express provision of the Constitution, 1t involves a
"poalicy determination of a kind clearly for nonjudicial discreten,” and i
nonjusticiable, Harper, 384 N.C. al 325 (quoting Boker v, Carr, 369 1.8 186, 217

(1962})). The Governor's challenge presents just thig kind of policy determination.

11



The Ceonstitution has never contained any lanpuage about the creation or
existence of the Board that purports to hmit the General Assembly's authority over
ik, Rather, as detailed above, the Constilulion expeessly contemplales that Lthe
(General Assemhbly has authority over the orgamization, dutiss, and tunetions of
exeeulive departments and apencies. See N.C, Const. act. TIT, §§ 5(10), 11; see also
N.C, Const. art. TIT, § T(2) (providing that the General Assembly shall presembe the
"pespective dutics” of the elected Couneil of State officors "by daw"). These provisions
preserihe a duty, but they do not limit the General Assembly's authority in exercising
that duty. Thus, to the extent Lthat the Ceneral Asgombly exereises power on behall
of the People to ereate the Board, it exercisss plenary power, uneimstrained by any
speecific eongtitutional lanpuage limiting that act.,

Indeed, the Boavd is purely a cveature of statute, see N.C. (fen. Stat,
§ 163-19(a), and cxists solely st the diseretion of the General Assembly, The Genceral
Agsembly 1s the voice of the Peaple. The People giveth, the People takerh away, and
overything in betweoen, unless oxpresely prohibited or provided othorwize in the
Constitution. Under this congtruet, the General Asgembly decided to creats the Board
1901, N.C. Bess. L. 1901-84, § b, hitps:/tinyurl.eomfeSdxysk: see 1. § 8 (creating
the County Boards of Elections), Elegtions existed in North Carolina for well over a
century hefore the General Assembly firgr ercated the Board. The Board simply

speang [orth, Tully formed, from the General Assembly’s mind 125 years after the first

12



Constitution. No traditional precedent exists for the Board at the timoe of tho Hrst
Constitution in 1776 or the second 1n 1868.

It [ollows then that, unlike the constituwtionally-created State Board of
Kducation, N.C. Const. Art. 1X, § {4), the Board nead not exist at all, The (General
Aspembly ean abolish Lhe Board entively i il go desires, op rearsanise il however it
sees it Domng so would be the will of the People, unfettered by express constitutional
Limitation precluding such action, Cf. id. (cstablishing the Stsce Board of Education);
id. art. 111, § B (establishing the Council of State). Accavdingly, questions velating to
the Board's orpanization, functions, and dutics ape policy issucs belonping to the
General Asgembly's plenary authomty and fuliing outside the purview of the judieial
branch's limited role of judicial reviess, See Horper, 284 N.C, at 350 ("If a ecourt
engages 1 pohey guestions that ave better suited tor the lemslative branch, that court
usurps the vole of the legislavare by deferring to its own preferences instead of the
digcretion of the people's chiosen representatives,”).

B. The Governor Does Not Have That Plenary Power.

The Governor may wish he had the authority o dictate whal the General
Azzembly does with the Board, but those ephemeral desires find no tether in the
words of the Constitution. Unlike the General Agsembly, the Governor does nol wield
plenary power. See MeKinney, 911 5.E.2d at 8 (noting that the constitufion "econfirms
Lthat the legmslature. bul not the execeutive o judicial branches, wiclds plenary

power"). The Governor's insistence that he has inherent, or even plenary authority to

15



make policy through cxeeutive fiat has no basis in the Constitution, and the Court
van and should 1gnore his unsupported opinions as both wrong and reelevant. See
Gov, Br. al 11-14, 28, 31.

Hather, the Governor's only guarvanteed authority comes from express
lanpuage weitlen i the Constitulion. See MeKinney, 911 S E.2d al & Op, as the
Croverngr himself states 1t: "The (Genergl Assembly cannot ignove the powers and
duties expressly vested in the Governor alone.” Gov. Be. at 2 (vaaphasis added). To wit:

¢ The Governor must reside in Raleigh. N.C Const. art. ITL § 5(1).

e Tho Governor must provade a budger vo the General Assembly but has
nh tapacity to force the General Assembly to aceept that budget. K.
§ 6(43). Indecd, the express lanpusce requires the Governor to administer
"Lhe budgel as enseled by the General Assembly. Il

e "The Governor shall he Commander in Chief' of the military forces of the
State exeept when Lthey! are in federal scpviee. Id, § 6(5), The Governor
"may call oul thowe lorees o cxccule the law, suppress riols and
msurrections, and vepel invasion" fgoart XI1, § 1.

¢ The Goverrur may grant clemency in non-impeachment scttings as he
deems it without interference from the General Assembly. fd. art. 11,
§ B(6); News & Observer Pybl'y Co. v. Fagley, 182 N.C. App. 14, 27
{2007},

e The Gevernor has the express ability Lo velo certain bills, Td. aret. IO,
§ 22(1).

None of these expresa words deseribing the constitutionallyv-created duties of
the Governor mention the Board, Indeed, the Conatitution never makes any mention
of the Board at all, in any iteration from 1776, 1868, or 1971, The Governor cannot
poant Lo a single word anvwhere in any Constitution to assert any authority over the

Beard. That means he has no constitutional authority over it.

14



To sidestep the lack of express, constitutional awthority, the CGovernor claims
"olur Constitution exclusively vests the execubive power of the State in the
Govornor” and Lhal therefore he has the "supreme” excculive authority, Gov. Be. 11
{cleaned up); see id, at 3, 10, 12, 15, 17-18, 28, 33, That iz wrung tor a whole host of
reasons

Although 1t 18 troe that the Vesting Clavse only applies dwvectly to the
Governor, it delios grammar and eommon sense Lo suggest thay Lthe Constitution does
not also vest the other Council of Srare officers wirh executive power. Indeed,
interpreting the Vesting the Clauge as depriving Council of State officcrs of any
executive authorty of their own would conflug with Article 111, Seetion 7(2), which
contemplates that the General Assembly will assipn executive duties to the Couneil
of State officers. What other powsrs or duties would those officers exert if not
cxccutive? And whart is more the 1971 Consttution removed and omitied the word
"supreme" from the Veaing Clause, N.C, Const. art 111, § 1, The Governor cannot
avoid that impartant revision by Ltucking it away 1n a footnote. See Cov. Br. at 15 n.6,

The faet that the Gevernor does not hald all executive power 18 confirmerd by
the Auditor's eurrent ability toaudit the Geovernor. N.C. Gen. Stat. § 147-64.6(c)(3).

It the (Governor had all executive power, surely he would not tolerate the insult of an

# To the extent the Governor relies on the MeCrory . Berger and Cooper v, Berger
cases to support Justiciahibty, the Aunditor intends to make a good faith legal
argument o overturn those as related to the political question and justiciability
msues, bul the Auditor submits Lhal the issues in thig ease should be resolved withoul
needing to overturn those decisions.

15



inferior auditing his actionz. Finally, the Covernor misrepresents the Supreme
Court's dicta in Cooper v Berger, 371 N.C. 799 (2018) ("Cooper Confirmation™),
pointing oul that the Council of State had its "hustorical roots" in "the advisory
pouneils of the Enghsh monarchs" fd. at 800 n.l. He leaves out the rest of that
paragraph where the Court explained that [ollowing the pasgage of the 1868
Constitution, "the Counell of State became a body of divectlv elected officers, with
executive duties of their own" T, As the Court made clear, 1hie Council of State no
longer exists to merely "adwze" the Governor.

Al bottom, the Covernor contends that he muslt control cvery board or
commigsion that exstz anvwhere undeyr the executive branch by appointing a
majority of its members, bur that coniention iz casily refuted by reviewing a fow
examples (move exist) where that s simply not true.* As 10 all of these examples, the
Govertor does not appaint the viajority, and sometimes none, of the members of these
executive branch board: and commigsions. This helies hig argument at 1ts core: the

exceutive branch hag many cooks in the Kitehen, not a unitary chell Doiled down to a

t See, eqm., (1) the Tobaceo Trust Fund Commission, 18 members: six feom the
Governor and 12 from Lthe General Assembly, NLC. Gen. Stal, § 143-717; (2) the North
Caralina Forensic Science Advisory Board within the Department of Justice, 15
members: the State Crime Laboratory Director and 14 from the Arttorney Geneval, id,
§ 114-81: (3) the Narth Caralina Apricultural Finance Authorily within the
Department of Agriculture and Consumer Services. 10 members: Agriculture
Commiggioner, three from the Governor, 51 from the General Azsembly, d § 122D-4;
and (4) the Board of Trustees of the State Health PPlan tor Teachers and State
Employees, 9 membera; State Treasuver and two he appoints, Lwe [rom Lhe Governar,
and four from the General Assembly, ¢, § 135-45.20.

16



constitutional ealeulation, the zero-sum math for the General Assembly's authority
15 simple: not specaifically prohibnted by express words = allowed, See Cooper
Confirmealion, 371 N.C. al 815 ("[U]nlike the powers of Congress in the federal madel,
the General Assembly has the power to legislate on all matters unless the constitution
prohibils il lrom doing s0."); gecord Harper, 284 K.C, aL 323, The General Assembly,
not the Governor, has the authovity to ereate the Board and dicrate where it resides
inn the overall scheme of the executive branch,

The (3overnor complains that the Generval Assembly could simply switeh the
Doard around in the futuee as if that somehoy means the Governor should be
empowered to control 1t 1t 15 true that the Ceneral Assembly has that power; the
Gieneral Assembly could speak again iov the People and make that cheiee in the
future.’ Thiz 1s exactly why this 13 2 nonjustimable politieal guestion. The (Governor
wrongly coneludes that this somchow gives rise for hiin to exercise authority over the

Board. It does net.,

? He 18 likewise—at lsast largely—corvect that the General Assembly can generally
reaszign duties within the executive branch. See Gav, Br. 27. It could, for instance,
reassign the Board Lo another Counedl of State olficer. Bul the Governor's examples
are mapposite; they are designed to eveate red herrings wath shock value, but they do
not apply ta this case. To wit, transterring the Department of Adult Corvection to the
Labor Commissioner might interfere with the (Governer's control over his own
cabinet, BDul Lhis case docs nol presenl any such issue: Lthe Board has never becn a
part of the Governor's cabinet.



C. The Constitution Places No Bounds on the Board.

The People, when ralilving and enacling the Constilulions aver Lhe past 250
yvears, did melude speecifie reforences to cortain boards. The State Board of Eduecation
has its composition and mission spelled out in detmal. N.C. Const, art. 1X, §§ 4 & 5.
The Constitution describes the Board of Public Welfare. Id. art. XI, § 4. The
(lonstitution provides for the existence of the Counol of State itself, which ineludes
both the Governor and the Auditor. Id. art. III, § 8. The Counail of State has specitic
duties provided tor i the Constitotion. I, §§ 3(4) & 5(7).

Thus, the coneept of constitutionallv-created boards exists with speeifically
articulated membership, chains of command, snd purposes. No such eonstitutionally-
enabling language exigts for the Board. The Board emsted for 70 years when the
Poople ratified the most recent Constitution. The People could have acted Lo eoshrine
the Board's comnposifion, seledtion, and duties in the Constitution then, but they did
not. When given a chance to eatify a constitutwnsl amendment enshmming the
composition -and selection of the Beoard m 2018, the DPeople wvoted against
conslitutionalizing the Board, See N.C. Sess. L. 2018-133. S0, Lhe Governor's allempl
to constitutionalize the historical context of the Board fails to find purchase in the
only place il would actually matber: the words of the Constitution. See Gov, Be at
2h-32,

As the Supreme Court recently aflflirmed, the Goneral ﬁssembly can take any

act not prohibited or expressly reserved for another actor hy the words of the
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Constitution. MeKinney, 911 5.1.2d at 7 {("The legislature alone may determine the
policy of the State, and its will 18 supreme, except where limited by constitutional
inhibhition." {cleaned wup). It thus has the plenary authority to do what i wishes with
the Board. That should end the inguivy mito these political questions.

D. Avrtiele IT1 Also Gives the Legislature Express Authority.

While the plenary power held by the General Assembly provudes encugh
foundation to reject the Grovernor's challenge, the Constitution. as previously noted,
also expressly grants the General Agsembly the authomty over the "funetiong, powers,
and duties of the administrative departments and-agencies of the State,” N.C. Congt,
art, ITIL § B(10); wee el §11. Put simply, ihe Constitution—hoth implicitly and
expressly—"commits thle] specific powet” to create the Board, place it where it
wishes, and direct whe appomts it2 members "o Lhe legislative branch." Cooper £ 370
N.C, at 427 (Newby, 1., dizzeatmg). Thus, pursuant to the separation of power
principle, the Governor does not also possess that power.

EE

Despile all of these reasons, the Governor lempls this Oourt to answer his
bootetrapped political guestions that the Constitution reserved to the General
Assembly, The Courl should decline the Governor's invitation Lo grab Lhe vope an his
side in thiz game of congtitutional tueg of war, instead exercising appropriate nudicial

modesty; indeference tothe plain text of the Constitution.
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III. Even if the Court Considers the Merits of the Governor's Challenge,
Moving the Board from One Constitutionally-Eleeted Officer to
Another Within the Executive Branch Could Never Violate Separation
of Powers Principles Because It Does Not Pit Different Branches
Against Each Other,

The Governor's argument that Senate Bill 382 viplates the Separvation of
Powers Clause Lails beeause the separalion of powers prineiple in Actiele 1, Sgetion 6
apphes to separabion of powers between the bragnches, not berween officers and
agenecies within a single branch, See NL.C. Const.art. T, § 6 ("The lepislative, exeeutive,
and supreme judicial powers of the State government snall be forever separate and
dlistinel from cach other."). The Governor pointe Loa number of sources that he thinks
show that Senate Bill 382 15 nevertheless vicomatitubional. But he 18 wrong. Those
sourecs say nothing about the General Assembly effecting an intre- (as opposed o
inter-} hranch reorganmization.

While the Auditor resucetfully disagrees with the holdings in MeCrory and
Cooper T and intends to argue that the Supreme Court should everturn them if the
opportunity pregents ilsell, this case g entieely differont in any cvent. Here, the
Creneral Asgembly never agserted contrel over an executive agency housed withm a
principle department over which the Governor has oversight by appomting the
members to a commission. Instead, the General Assembly simply shifred the Board
appointments from one cxccutive branch officer to another: Governor to Auditor,

This presents a erucial differonce hebween this case, on the one hand, and

MeCrory and Cooper 1, an the other. The General Assembly did net give itselfl the
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power to make the appointments or to take anv other action that changed the way
the Board operates as an independent ageney. If some executive branch officer must
appoinl members Lo the Board, why nol the Audilor? Indecd, the Beoard never
"helonged" to the Governor—a more partigan actor—because the Boavd is, by design,
independent. So, the Covernor never had any elaim 1o the Board, beloe or alter this
law passed.

A.  MeCrory Docs Not Control.

Iy MeCrory, the General Assembly eveated three (dmmigsions: the (hl and Gas
Commission, the Mining Commission, and the Ceal Ash Commission. MeCrory, 365
N1 at 636-28. Each existed within one of the Governor's coumerated departments
in either the Department of Natural Resoviices (now called "DEQ") or the Department
of Public Bafety. fd. Each dealt with issues that directly implicated separate decisions
made by the Governor's cabinet, namely the Secretary of Envivonmental Quality.
They could ecreate, change, and enforee regulatory mechanisms that the Secretary
had previouslv controlled. fd. at 645-46. The Governor appointed a minority of the
members on each commission, wath the General Assembly appointing a majovity of
the memberg. id.

The Supreme Courl held Lhat the power of these eommsgsinns should fall under
the Governor's control via hig Secretary, Id, at 646, In eszsence, the Supreme Court
held that il the General Assembly placed these commissions under the Governor Lo

exercize the traditional executive power that still resided under the Governor in DEG,
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the Covernor had to exercige that power by appointing a majority of the members of
his choice. fd. 647-48. The Court found that the General Assembly violated the infer-
branch separation of powers by appointing a majoerity of the members of comimissions
housed under the Governov's exigting and continuing departments when those
commigaons could dietate or nullily the Covernor's preropatives leom DEQ withoul
hig control, The case, in other words, turned on a legislative-branch-versus-execurive-
branch power that existed under the Governor. before and after. Heve, Senace Bill
382 hears little resemblance with that arrangement, so MoCrony does not apply.

In contrast, Lthe Governor has no inherent avthority surrounding clections or
the Hoard. The Board did not exist for the firse 25 vears or so after the Congtitutions
of 1776 or 1868, There is no, and never has been any, cabinet secretary position under
the {fovernor tor a "Department of Hlections" or anything ke 1t. The Board has never
been included in the enmmerayed list of pubernatorial departments found in N.C. Gen.
Stat. §§ 1438-2, -6, The Board has always been mdependent of the elected offimals
who eteated it, by design and for very good veason. The Doard 1s intended to be, unlike
any other entity in state government, nonpartizan and mdependent,

This stands In stark contrast to the commissions that cssentially earved out
and superseded the prior and remaining gubernatorial authority under DHEQ,
MeCrory, 368 N.C. at 686-48, To the extent that the General Assembly could nat
appont a4 majority of three commissions that exasted under and interacted divectly

with the Governor's express legal authority to manage DEQ, that has nothing to do
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with this situation. The Genecral Assembly will not appoint members of the Doard.
I'he Board does not exist under the Governor or interact with any other remaiming
gubernatorial authorily or departments. The General Assembly is giving the Board
and 1ts concymitant appointments o the Auditor, an independent, conatitutionally-
ceealed Counetl of State, execulive branch olficer. The MeCrory Courl pecopnized Lhal
this case posed an entirely ditferent guestion, noting that 1t took "no position on how
the separation of powers clausce applies to . - . cxecutive depaciiments that are headod
by the independently elected members of the Council of State." Id. ar 546 n.5, If the
holding in MeCrary disapproving of the Ceneral Assembly taking power dircetly from
the Governor for itself suvvives, 1t has no application heve,

B. Cooper I Does Not Contvol

For similar reasons, the mling m Cooper I dove nol support the Governor's
argument. In Cooper I, the Treneral Assembly abolished the prior Board and
ponstituted a new, comboned State Board of Klections and Ethies Complisnce. 370
N.C. at 5395-400. In this recorganization, the Gowvernor appointed half of the eight
members of the new State Hoard of Elections from a list of candidates provided hy the
opposite polideal party. The Governor made a similar elaim to the one he made in the
MeCrory case: Lhal this undermined his conteol over Lhe enlity unlpss he appointed a
majority of his preferved candidates.

The Cooper I Court held that the General Assembly had authority vo take Lhis

action under Article ITI, Section (1), but only to the extent that it did not contlict



with different, express provisions, Article I, Seetion 6 and Aviicle ITI, Section 5(4).
Even though the Constitution says nothing about either the Board or vubernatomal
appoinlments Lo ik, that Courl held that the generie lanpuapee from the Separalion of
Powers and Take Care Clauses empowered the Governor to pick a majority of the
members al thal version of Lhe Boaed. T4 al 414, 1L eeasoncd that the Doared
performed an executive function, so it required executive control. Id. at 416,

Regardless of the Auditor's promary position that Oooger I owas wronidy
decided, it does not control this Court's decision. As the Supreme Court has
recognized for vears, a branch rune only aloul of thie Sceparation of Fowers Clause
when, rvelevant here, "the actiomy of ome bvanch prevent another branch from
performing its constitutional dusiea.” Coeper v, Berger, 276 N.C. 22, 44 (2020)
(emphasis added) (quoting MeCrory, 368 N.C. at 645). Senate Hill 382 does not do
that. This case does not prosniit a situation where the General Assembly cut the
executive branch officer out and did not allow the respongible executive branch officer
to appoint a majority of the members of the Board. b

Ingtead, the General Aszembly exeraized 1tz conatitutional power, reeognized
with approval by the Cooper I Court, to organize the Doard and allow an exceutive

branch officer to appoint members within the established constitutional guardrails.?

B Ewen if it did, the Auditor would raise the issue. not the Governor. e 1s not.

7 For this same reason, Cooper [ does not foreclose the Auditor's pogition in Pavt 1,
supra. that Article TTI, Section 5(10) provides the exclusive remedy to resolve these
types of disputes, See Cooper I 370 N.C. at 411 n.7 (discussing that izsuc). The Cooper

1 Couvt, premised 1ts reasoning in fuotnote 7 on the idea that that case concerned the
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Cooper I, 370 N.C. at 409 (the General Assembly's doeisions regarding the
organization of an executive agency arve "committed to the sole diseretion of the
Cieneral Assembly'"), And again, just like in MeCrory, the Cooper I Court ook "no
position on how the separation of powers ¢lavse applies to those executive
depariments that are headed” by eleeted officials, Id. al 407 nd. ere, the Aaditor, a
ponstitutionally-created, popularly-elected, executive branch officer appoints all of
the members to the Board, so no Cooper I problem b

In ghort, to the extent MoCrory and Cooper I say anything, they say nothing
aboul whether the General Assembly has broad authority to reorganize Lthe executive

branch. Thus, no "test” or "standard” those saes estublished apphes heve heeause it

exerutive branch's ability—=s a whole—to control the new Bipartisan Board. See fd.
It not, the Greneral Aszemuly ran into other constitutional provisions, like the Take
Care Clause. But despite how the Governor casts his claims. that is not the case here,
where Lhe issue s whether Lhe Geneeal Assembly ean ellecl an fadrea-branch
regrganization, Thus, Section 5(10) 15 not similarly constraimed as in that scenaro.

8 The Governor miaplaces his reliance on State ex rel, Wallaee n. Bone, 304 N .C. 391
(14823, for the same reason. Even more s0 than MeCrory and Cooper I, Wallace
wnvolved an overt cheroachment by the legislative branch mto the provinee of the
exeeulive branch by appointing sitting memhbers from Lhe General Assembly (o an
executive commission that ostensihly remained under the Governor's control, fd. at
60%. Here on the other hand, the General Assembly 12 not changing the substance of
the Doard al all—it is mevely leansforring it unchanged and intael, Lo anolher
executive ollicor. Ifthe Governor could have doneat under the old version, the Auditor
can do 1t now, The rules of who the Auditor may appoint to the Board specifically
exclude any elected official, to include a sitting member of the (General Assembly.
Thus, while Wallaee crcated a scparation of powers invasion of lepislators on an
pxecutive branch officer's board, no Waellaee prohlem exists here.



could enlv apply when the legislative branch interferes with the executive branch's
comtrol over 1ts duties. That did not happen here, 50 no apphecation.

C. The Governor's Remaining Citations Support the Auditor.

The Governor alsoimmeludes a smattering of citations from these and other cases
that he elaims recognize that fie office specifically has cortain powers with which the
legslature cannot interfere. Gov, Br. at 24-25, But context shows that the Governor
mmproperly relies on those quotations. Thoze cases involved fnior-branch interference,
so the Court simply referred to the "Governor' hecsuse that was the official within
the executive branch whose dutics were affected. Substitute executive branch officer
[or them. and the Auditor survives this threshald here

Nor does the Proposed November 40 18 Constitutional Amendment support the
Governdr. See Gov., Br. 16, IF the failure to ratify this Proposed Amendment says
anything, 1t says that the Pecple did not vote to enshirine in the Constitution that the
General Assembly makee appointments to the Board. It does not say that the People
want the Board to remain in the control of the Governor. The ’eople never voted on
Lhal issue because 1L was nol presented Lo them, In any ovenl, Scnate Bill 382 says
nothing abour the General Assembly nominating members of the Board, The Peaple,
by their vole, did nob steip away any preexasting autharty lvom Lthe Genernl Assembly
or Five any power ta the Governor. The failure to enact the Proposed November 2018

Constilutional Amendment adds nothing to this dispute.
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The Governor eites to a few other eases to claim that the General Assembly has
no power to effect an intra-executive branch reovganizanon. See Gov. Br. at 25-26
Those cases say no such thing. The lival, North Carolina Stale Board of Educution .
State, 371 N.C, 170 (N, C. 2018), actually undermines s point. The Supreme Court
roecornized  Lthat—oeven i our Constitulion  delegaled some awthority Lo oa
eonstitutionally-ereated hoavd like the State Board of Kdueation—the General
Assembly  eould still shilt authority over day-lo-day cperations o another
constitutionally-elected executive hranch officer, the Superntendent of Public
Instruction. Id. al 185-86. And [urther, the Doard of Education tried and [ailed Lo
challenge the General Agsembly's actions hased on an explicit mondate 1 the
Constitution. Id. (Constitution autherzed the Doard Lo "auporvise and administer”
the public school svstem). Heve the Lrovernor can only point to vague language n the
Take Carc and Vesting Clauszcs.

The gecond caze, Muriin v, Thornburg, 320 N.C, 333 (1987), 13 no more helpful
to the Coverner. That case save absolutely nothing aboul the Gencral Asscmbly'z
ability to administratively reorganize the duties of the executive branch., See
penerally td. Indeed. it clavifics that a comstitutionallv-created Council of State
executive branch officer (the Attorney General), can exeraise the duties entrusted to
him under a law passed by the General Assembly, separate from the Governer's
authority within his own statutorily assigned duties, fd, at 546, In other words, if no

gpeecific constitutional provicion expressly gives the Governor a certain power, the



Ceneral Agsombly can give that power to the other executive branch officer by
statute. By the same logie, the General Assembly can give the Auditor the statutory
power Lo appoint the Doard because Lhe Constitulion docs nol specilically earve that
authority out exclusively for the Governar.

Tinally, Stafe v, Comachn, 328 N,C, 580 (1991), apain, oflers no support, The
IMstrict Attornev had the express constitutional authority to "determine whether to
request—and thus permit—the prosecution ol any mdividuel case™ fd. al 594, In
other words, the Court held that the judicial hranch could not tell an executive hranch
olficer how to exereise his subetantive authorily, devived from cxpress constitutional
textual authority. /d. Senate Bill 382 does novhing like that. 1t simiply reorganizes
cortain duties assigned within the exeevtive brancl. It does not even dictate how the
asgigned executive hranch officer siould carry ont those duties,

IV. The Governor Cannnot Hijack Legal Duties the General Assembly
Aszgigns to the Auditor.

Althowgh the Covernor claims to have been bestowed with some inherent
authorily Lo oversee the Boavd by defaull or history, that 1s simply not Lthe ease. And,
despite the Governor's meager attempts to argue otherwise, the Auditor is well-
eguipped as a practical matler to appoinl members of the Bouared.

A. The Governor Cannot Usurp the Council of State's Duties.

The Governor 1s nol the Auditer's bogs. He hag no awthority to usurp lepal
duties the General Assembly assigns the Auditor. As an independent,

constitutionally-ereated, popularly-clected exceutive branch officer, the Auditor—
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just like the Covernor—has the right to execute laws and lepal dutics assigned to him
by statute by the General Assembly by way of the Constitution, N €. Const, arct. 11
8 7(2); see Cooper I 370 NLC. al 415 (the Covernoy hag the "ability Lo implement [his]
policy decigions” only to the extent the "executive branch agencies subject to his oy
her conlrol are allowed, through delegation from the Gereral Aggembly" (cmphasis
added)).

As deseribed in Part IL supra, the Covernor actually does have some express
constitutional powers grounded in the words of the Constitution. 8o if the converse
apphied where the Auditor Lried Lo exercige the Governor's expressly authorized and
articulated constitntional power of clemency, then the Governor could posaibly invoke
the gpeecific words in the Constitufion te attempt to thwart the Auditor. N.C. Const,,
art. 111 § 2(6). Nothing like that exists here to support the Governor's attempt to
hijack the statutorily-granted Zuthority to the Auditor.

Thig Court ghould reject the Grovernor's theovy becavse 7t has no reasonahle
endpoint, Az the Covernor would have i, he eould usurp any of the other
ponstitutionally-ereated, populariv-elected Couneil of State officers’ duties preseribed
to them by law. He could preside as the president of the Senate even though the
Constitution expressly gives that power to the Lisutenant Governor. N.C. Const., art.
101 § 6 He could be the administrative offiecy of the State Board of Education, even
though the Constitution assigns the Superintendent of Publie Instruetion to that eole.

N.C. Const.. art. IX §4(2). The Governor e¢an no more arropate thoso oxpress
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constitutional roles to himself than the Genceral Assembly could give the Covernor's
express constitutional authority to clemency or the veto to the Treasurer. See N.CO.
Const. art, 01, § 22 (Governor velo); id, acl, I § 5(6) (Governor elemeney).

Onee again, the Governor attempts to ground this behavior m the nebulons
words of the Take Care and Vesting Clauses, e reads intg Lthe Conslitution Lhat
these two clauses give him "supreme” executive power over all other executive branch
oflicers. Mowever, a cursory roview giving a plan meaming Lo the actual words in
thoseé clavses shows they give the Governor espress power over neither the Auditor
nor the Doard.

B. The Auditor is Well-Equipped 0 Appoint Members to the Board.

The Governor claims it does not. make sense for the Auditor to appeint the
Board beeause the Auditor has not historiecally held a role in election admimistration.
E.g.. Gov. Br, 29-32. But tha! 15 a nonjusticiable poliey argument at its core; it asks
thig Court to decide that the Governor is a subjectively better fit to appont members
of the Board than the Auditor.®

In any event, it 18 not accurate. The Governor's eabmet and departments have

no-inherent conneetion Lo cleetions; other than the facl that the Covernor is eloewed

8 The Governor's snggestion that the General Assembly eannot transter the Board to
Lhe Audilor because 1L would upsel volers” expeclations also holds no waler, See Gov.
Br. 27-28. If that were the case, the General Assemblyv could never, for instance;
assign additional duties to an elected officer like the Treasurer. The voters technically
did not "elect” that officer to accomplish those new responsibilities. Yet freezing an
eleeled olficer's dulics in place like thal for all Lime would undeniably fun eounter 1o

the General Assembly's power to "prescrbe the funetions, powers, and duties of the
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i a partisan fashion. But so 1s the Auditor. Further, nothing about the DBoard
inherently hrings it within the Governor's domain of espertise. The Boavd does not
implicale prisons or stalte law enloreement officers or enviconmental permilling or
tax collection or any other traditional executive agency or cabinet funetion,

The Governor elaims Lhal Lhe Auditor hag no apecilie history or cxporlise in
elections, hut he should pick the mote out of his own eve first. He may have run for
clection before and even been elected as the Attorney General, but that does not give
him any experence runnming the Board. The Governor has held pubbe office for over
a deeade belove taking sffice, bul, on information and belief, has never anee served on
the State Bagrd of Kleetions or any County Béard of Elections, He haz rio better clamm
to the Board through seome historical resvume of being clected than does the Auditor.

And to the extent that whizhever executive branch officer 1s "in charge” here

merely seleets the Board's members from a list provided by the twao political partics,

adimnisirative departments and ageneies of Lhe Stale and [to] aller them leom Lime
to time" N.C. Const, avt. 11, § 5010). To the extent the Governor's actual position s
that the General Azsembly can aszign elected executive officers new duties, but only
those that fall within some vague "purpese of [that] office when [it] was created,” Gov,
Br. 28, the Governor attempis to tack on words lo the Constitution. Nowhere m
Article HT does the Conatitiution say those officers' dutios must be thematically linked
to their title. In fact, elsewhere. the Constitution doees preseribe some duties of certain
elected officers like the Superintendent of Public Instruction, underscoring how
divarced from Lhe constilulional text the Covernor's argument is. See N.C. Const, arl.
IX, § 4 (huperintendent "shall be the seeretary and chief administrative officer of the
State Board of Education"}, The People know how to constitutionally agsign a specitic
duty to a Council of State officer—they did so for the Superintendent, the (Governor,
and Licutenant Governor. Bul Lthal does not mean Lhat the other Couneil of Stale
officers have no legal duties, fd, art. L1, § T(2),
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why iz he better suited, as the Governor, for that limited task than the Auditor 1s? In
pointing his finger agninst the Auditor, the wolf's paw emerges from the fleses. 1f hoth
ol them run for state-wide clection under the strueture provided by the Board, what
assurances ean the Governor offer that he 18 somehow maore pure than any other
elected oflicial? Asking the question answers itsell, A choice musl be made, and the
(rovernor wants to exercise partizan mfluence that he thinks favors him,

I' anyvthing, the General Assembly chose wisely iz shifting the Doard's
selection process tothe Audiror. The Auditor holds a special place of truat In the State
apparatus, He takes a separate oath, that he "wil well and trealy exeeute the trust
reposed in me as auditor, without favor or parhiabty, aceovding to lgw, to the best of
my knowledge and ability; so help me, God” N.C, Gen. Stat. § 11-11. That latter
portion—"without favor or partialify . .. so help me, God"—shows that the Auditor
serves as a more independent actor relatod to partisan interests than the Governor.
And in any event, Senate Bill 3232 simply grants the Auditor the authonty to (ameng
other things nol relevant here), appoint members of the independeni BDoard. It does
not even grant the Auditor management responsibility over the Board.

Who will wateh the watchmen? The Board is independent. by design. The
Board's reason to exist is to-ensure that partisan actors do not meddle in the affairs
of elections, The Board ghould act to keep politics out of the maost political of all events,
popular elections. The Auditor s well-positioned Lo do 50, That office was established

to be independent and impartial, and it# duticg spoeeifically inelude inspection and
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oversight, See N.C. Cen. Stat § 147-64.6 ("It 1a the poliev of the General Assembly Lo
provide tor the auditing and investigation of State agencies by the impartial,
independent Stale Auditor femphasis added)); see also id -64.8 (providing that the
Auditor shall be mdependent); id. -64,11 (allowing the Auditor to audit his own otfice),
No enlily like that exists within the Governor's eabinet; and certainly that does nol,
deseribe the (tovernor himself,
gl

The (zovernor does not have "supreme" authovity over the whole executive
branch. The Constitution—both implicitly and cxpicssly—gpreads exceulive branch
authorty over ten officers and eonveys the power to orgamize that branch to the
General Assembly. Senate Bill 282 does exactly that, This law presents a simple,
uncontroversial, intra-branch restrocturing. [t alters nothing between the lemszlative
branch and the exccutive braoch, leaving the appeintments and whatever minimal
overgight exists over the independent Board whally within the executive bvanch,
Threatening 1o hamstring the Coneral Assembly's constitutional power to slreuetiupe
and organize the Board, the Governor asks this Court to sweigh in on nonjusticiable
political guestions. Respeetfully, it should deeline.

Hwven it the Court found a justiciable 1ssue, the Governor's challenge collapses
under serutiny, The Governor does not held all executive branch autherity as the
unitary executive in North Caroling. The Auditor samply, and respectlully, asks this

Conet to reeognize that fact.
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Conclusion
For all these reasons; the Court should deny the Governor's Motion for
Summary Judement, granl summary judgment in favor of the Delendants, and

dhismiss all of the Governor's claima,
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This the 12th day of March 2020,

/s/ W, Ellis Bovie

W. Ellig Bavle
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