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4S5UES PRESENTED
L Whether ilie trial court srred in determining that it had

subject matter jurisdiction by rejecting the application of
the political question doctrine.

IL Whether trial court erred in determining that Session Law
2023-139 was unconstitutional bevond a reasenable doubt.

III. Whether, based on itz determination of jurisdietion and
unconstitutionality, the trial court erred in permanently
enjoining Session Law 2023-138.
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INTRODUCTION

The trial court erred by not recognizing the applieability of the political
question doctrine in Harper v. Hall. 384 N.C. 202, 325, 886 S E 24 393, 415 (2023)
and instead relying on Cooper v. Berger. 370 N.C. 392, 800 S E 24 98 (2018) (referred
to herein as "Cooper I'), where the political guestion doectrine was practically
extimpuished. to find subject matter jurisdiction. The Court also incorrectly
pizeonholed Harper's politieal question analysis to redistricting. These were material
miscalenlations by the trial court that lead it to incorrectly determine that it had
subject matter jurisdiction

The Court further erred when it wholly relied vn Cooper I and rubber-stamped
Senate Bill 749 as unconstitutional Ceoper I was not a mandate against iterations of
the election boards in this state.

This Court should reverse the trial court's determination on subject matter
jurisdiction. But failing thal, the close review ocur Constitution demands in
determining unconstituticuality beyond a reasonable doubt demenstrates that 2023
N.C. Sess. Laws 139 is a lawful exercise of legislative authority.

STATEMENT OF THE CASE

On September 22, 2023, the General Assembly passed Senate Bill 749 and
presented it to the Governor. The Governor vetoad that legislation. and the General
Aszzembly overrode the Governor's veto on 10 October 2025, enacting Senate Bill 749

as 2023 N.C. Se=s. Laws 139,
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On 17 October 2023, the Governor, filed suit, asking that Senate Bill 749 be
declared unconstitutional and seeking pretrial and permanent injunective relief. The
Governar alse requested a three-judge superior eourt panel be appointed pursuant to
N.C. Gen. Stat. § 1-267.1. On 8 November 2023 Chief Justice Newby appointed a
three-judge panel consisting of the Honorables Edwin Wilson, Lori Hamilton, and
Andrew Womble.

On 30 November 2023, that trial court panel entered a preliminary injunction
halting the transition to the new structure for the state and connty boards of election.
Legislative Defendants filed a motion to dismiss for lack of subject matter
jurisdietion. or alternatively, judgment on the pleadings, and the Governor filed a
motion for summary judgment. Following a hearing on those motions, the trial court
entered an 11 March 2024 Order detersuning that the court had subject matter
jurisdiction and that Senate Bill 747 was unconstitutional

Legislative Defendants fled notice of appeal on 12 March 2024 Legislative
Defendants sought a petition for discretionary review with the Supreme Court of
North Carclina prior to review by this Court. Thizs Court gracicusly extended its
briefing schedule while the Supreme Court weighed the bypass petition. On 21
August 2024, the Supreme Court denied the bypass petition and the matter is on for

review with this Court.
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STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW

The trial court determined that Senate Bill 749 was unconstitutional and,
therefore, permanently enjoined it in a final judgment. Appeal lies to this Court
pursuant ta N.C. Gen Stat. § TA-27(b).

STATEMENT OF THE FACTS

This i= a facial challenge to an act of the General Assembly that was brought
and determined before the law was implemented Accordingly, the relevant facts are
primarily the projected operation of the law in question.

Senate Bill 749, enacted as 2023 N.C. Sess. Laws 139, changes the structure
of the State Board of Elections from a five:-person me ke-up, consisting of no more than
three mdividuals fram the same political party, and creates an eight-person board
whose members are most likely evenly politically divided but could be politically
unaffiliated. See N.C. Gen Stat. § 163-18(b) and 2023 N.C. Sess. Laws 139, § 2.1 The
Session Law diffuses the power of appointment for the Board of Elections through the
recommendation of four legislative leaders of opposing political parties instead of
concentrating all appointments in a single office, presently the Governor. The Session
Law also minimizes political heavy handedness at the county elections board level by
changing membership from its current five-person make-up. which generally consists
of no more than three individuals from the same political party, to four-person hoards
with likely equal political representation. See N.C. Gen. Stat § 163-30(a) and 2023
N.C.Sess. Laws= 139, § 41, While still maintaining the power to carry out its decisions

independently, the Elections Board moves administratively under the Secretary of



State. 2023 N.C. Sess. Laws 138, § 1.1(h). These changes are designed to better
insulate the elections boards from pelitical influence. promote compromise rather
than polarity, and establish a greater sense of trust in elections administration.

The Governor vetoed the bill, arguing that it is a “serious threat to democracy,”
(see Governor's Veto Messags) ® one that it will "doom our state's elections" (1d.) and
“fails to respect fundamental principles of representative government,” (R p 5). The
General Assembly rejected this hyperbole and overrode his veto. See 2023 Sess. Law
139. This Court should reverse the denial of Legislative Defendants’ motion to
dismiss or. alternatively, judgment on the pleadings.

ARGUMENT
L THE TRIAL COURT ERRED IN DETERMINING THAT THE GOVERNOR'S

CHALLENGE DID NOT RAISE A POLITICAL QUESTION AND THAT IT

HAD SUBJECT MATTER JURISDICTION.

The people of North Carolina =xpressly set out the mechanism by which the
Governor could amend “the allocation of offices and agencies and in the allocation of
those functions, powers, and duties as he considers necessary for efficient
administration~ N.C. Const. Art. IIL § 5(10). And that is via executive order.
reviewed and approved or rejected by the General Assembly. Id. The Governor may
not amend the laws regarding the organization of state agencies by argning for a
judicial determination of an ageney structure that would better suit the Governar's

policy preferences. The process in the text of the Constitution and the fact that the

1 https/iwehezervices neleg gov/ViewBillDocument/2023/7382/0/5749-BILL-NBC-
11457
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court is weighing which ageney strueture iz best, in part, is what makes this case
inappropriate for judicial review under the separation of powers. As our Supreme
Court most recantly held on the subject: “[w]hen we cannot locate an express, textual
limitation [in our Constitution] on the legislature. the issue at hand may invelve a
political guestion that iz better suited for resclution by the policymaking branch™
Harper v. Hall, 384 N.C. 292, 325, 886 S_E .24 393, 415 (2023). Article ITI. Seetion 5(4)
is not that express textusl limitation on the Legislature’'s ability to organize and
appeint administrative offices. "As essentially 2 function of th= separation of powers,
the political question doctrine operates to check the judiciary and prevent its
encroaching on the other branches authority”™ [d. (cleaned up). Heeding that
encroachment, this Court should reverse the trial court's determination and dismiss
this case as a political question.

A Standard of Review of surisdictional Mation to Dismiss

“Concepts of justiciability have been developed to identify appropriate
occasions for judicial activu [and] the central concepts often are elaborated into more
speeific categories of justiciabilitv—advisory opinions, feigned and collusive cases,
standing, ripeness, mootness, political guestions, and administrative questions™
MecAdoo v. Univ. of N. Carolinag at Chapel Hill, 225 N.C. App. 50, 51. 736 S E.2d 811,
814 (2013). Justiciability is a component of subject matter jurisdiction And whether
a trial court iz vested with subject matter jurisdiction is a question of law. Clark v.

Clark, 280 N.C. App. 403, 418, 867 S E.2d 704, 717 (2021). Accordingly, this Court



reviews the trial court's determination of subject matter jurisdiction de nove. Harrs
v. Matthews, 361 N.C. 265, 271, 643 S E.2d 566. 570 (2007).

Because determining whether 2 matter presents a political gquestion is itself
an exercise of constitutional interpretation, this Court must look to our Supreme
Court, which has the last say on whether a question is nonjusticiable. See Baker v.

Carr. 368 T1.5. 186, 211 (1962). Harper articulated the correct test.

Out of respect for separation of powers, a court must
refrain from adjudicating a elaim when any one of the
following is present: (1) a textually demonstrahle
commitment of the matter to another branch- (.2) a lack of
judicially discoverable and manageable standards; or (3)
the impossibility of deciding a case without making a poliey
determination of a kind clearly suited for nonjudicial
discretion.
Harper, 384 N.C. at 325, 886 S.E.2d at 415-16 (relying on Baker, 369 U.S. at 217).
Each of these grounds is present here snd the trial court erred in determining that
the Governeor's challengs here is not a pelitieal question.
B. Trial Court Misunderstood the Interplay of Harper v. Hall and Cooper L.
In paragraph siz of its opinion, the trial court summarizes Cooper I noting that
a justiciable gquestion is whether the court i= called on to interpret a constitutional
provision or ~ascertain the meaning of an applicable legal principle.” (See R. p 126)
(quoting Cooper I, 370 N.C._ at 409, 809 5 E.2d at 108). The Cooper I court determined
that there is no political question when the Court is ecalled upon to construe two
competing constitutional provisions. Cooper I, 370 N.C. at 412, 808 SE2d at 111

Following its discussion of Cooper I, in paragraph 7 of its opinion, the tnal

court found the Governor's challenge here the same as in Cooper I just construing
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the breadth of the faithful execution of the laws clause in Article 111, Seetion 5(4), and
whether that “checks" the otherwise textual commitment of agency organization to
the General Assembly.

Here_like in Cooper I, the Governor's Complaint challenges=

the manner in which the State Board and County Boards

are constituted and required to operate pursuant to the

Session Law and seeks determination as to the extent of

his power in N.C. Comst. Art. TIII. Section 5id)

contradistinguished from the power of Defendants in N.C.

Const. Art. 111, Section 5(10).
(R p 126). The trial court essentially held that it had jurisdiction because it was
construing the meaning of a constitutional provision an<d. more pointedly, whether
that ecomstitutional provision checked another provizion

It 1= relatively easv to see how that "tesy for a political guestion eviscerates
the doctrine. “Under the majority's new test. every separation-of-powers dispute is
justiciable.” Cooper I, 370 N.C. at 443, 809 3. E 2d at 127 (Newhy, J.. dissenting).
In Harper, our Supreme { ourt vacated its earlier opinion= attempting to creats

a constitutional standard for when political considerations in redistricting passed
from the permissible into the unconstitutional. 384 N.C. at 300, 886 5.E.2d at 401
("[W]e hold that partisan gerrvmandering claims present a political question that is
nonjusticiable under the North Carolina Constitution.™) In holding that the issue on

rehearing was a political question. the Court affirmed the trial court’s determination

that political consideration in redistricting was 3 nonjusticiable iszue Id.
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In Harper, our Supreme Court outlined the separation of powers and how to
analvze that doctrine in determining whether there exists a political question that
the courts cannot answer.

(Given that "a constitution cannot viclate itself ™ Leandro v.
State, 346 N.C. 336, 552, 488 S E.24 249, 258 (1897). a
branch's exercize of itz express authority by definition
comports with separation of powers. A viclation of
separation of powers only oceurs when one branch of
government exercises, or prevents the exercize of, a power
reserved for another branch of government. State ex rel.
MeCrory v. Berger, 368 N.C. 633, 660, 781 S.E 2d 248, 265
(2016) (Newhy, J., concurring in part and diszenting in
part). Understanding the preseribed powers of each
branch, as divided hetween the branches
historieally and by the text itself. iz the basis for
stability, aecountability, and ecooperation within
state government. See State v. Emeory, 224 N.C. 581, 534,
31 S.E.2d 838, 861 (1844) ("[Consuatutions] should receive
a consistent and uniform coastruction ... even though
circumstances may have sochbanged as to render a different
construction desirable ™).

Harper, 384 N.C. at 322, 586 SE.2d at 413 (emphas=iz added). The Court alse
reiterated the hich bar for vuconstitutionality of a statute:

When thi= Court locks for constitutional limitations on the
General Assembly's antherity, it locks to the plain text of
the constitution just as it would look to the plain text of a
statute. Thus, a elaim that a law i=s unconstitutional must
surmount the high bar imposed by the presumption of
constitutionality and meet the highest quantum of proof, a
showing that the statute is unconstitutional bevond a
reasonable doubt.

Id. at 324 BE6 S E.2d at 41415
Examining Bavard v. Singleton. 1 N.C. 5, 1 Mart. (NC) 48 (1787), where the

North Carolina Supreme Court first applied judicial review to strike down the
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constitutionality of a statute that did away with the right to a jury trial in property
cases—a constitutional right expressly in its text—the Harper Court summarized the
crux of judicial review on the constitutionality of statute under our Constitution: “the
judiciary performs the role of judicial review_ but it only declares an act of the General
Assembly void when it directly conflicts with an express provision of the constitution.™
Harper, 384 N.C. at 325. 886 5.E.2d at 415.

The presence of an express provision of the constitution prohibiting legislative
action is important to the political question doctrine. which is itself an exploration of
the separation of powers.

Thus, plainly stated and as applied to this case, the
standard of review asks whether the redistricting plans
drawn by the General Assembly, which are presumed
constitutional, wviclate an express provision of the
constitution bevend a reascrable doubt. When we cannot
locate an express, textual [imitation on the legislature, the
issue at hand may inveive a political question that is hetter
suited for resolutivw by the policvmaking branch As
“essentially a fun~tion of the separation of powers™ the
political question doctrine operates to check the judiciary
and preven: its encroaching on the other branches
authority, Baker v. Carr, 369 U.S5. 186, 217, 82 3. Ct. 691,
110, 7TL.Ed 2d 663 (1962). Under this doctrine, courts must
refuse to review political questions, that is, issues that are
better smted for the political branches. Such issues are
con=idered nonjusticiable_

Id. at 325, 886 S E2d at 415 The Court went on to note that redistricting was
textually committed to the General Assembly. id. at 330 886 S.E._2d at 418, just like
organization and structure of North Carclina’s agenecies are a function of Legislative,
and even express gubernatorial power in executive orders. See N.C. Const. Art III §

5(10).
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But the plaintiffs in Harper were not arguing that the Legizslature could not
draw a map, which is a legislative prerogative: instead, they were arguing that the
resulting distriet map viclated other North Carolina constitutional provisions: “the
free election= clause, the equal protection clausze, the free speech clanse and the
freedom of assembly elause™ 384 N.C. at 306, 886 S E 2d at 404. If the Cooper 1
principles apphed on the guestion of justiciability. the guestion would have been
justiciable. The parties were, after all, seeking resolution of two competing
constitutional provisions. But the Supreme Court rejected thaf principle as sufficient
to create & justiciable controversy.

Plaintiffs are mistaken: these siste constitutional
provisions do not expressly limit th= General Assembly's
redistricting authority or address partisan
gerryvmandering in any way. Where there is no express
limitation on the General Assembly's authority in the text
of the constitution, this Uourt presumes an act of the
General Assembly is eonstitutional ©
Id. at 3561, 386 S.E.2d at 431.

Applying cur Suprewe Court’'s more recent jurisprudence, this Court is simply
not bound by the politieal question conelusions drawn by the Cooper I because that
Court ignored the political guestion Harper reinvigorated.

The trial court doubled down on its mistake that Cooper I as contrelling in
determining that Harper was limited to redistricting. (See R p 127, §10). Harper is
factnally about redistricting. But the Court did nothing to indicate its mode of

analysiz was limited to redistrieting. For instance, the Harper court noted that when

it “looks for constitutional limitations on the General Assembly s authority. it locks
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to the plain text of the constitution just as it would look to the plain text of a statute ™

Harper, 384 N.C. at 324, 886 5. E 2d at 41415 The Court did not say that when it
locks for limitations on the General Assembly's redistricting authority, it locks to the
plain text. Again, “a claim [not just a redistricting claim] that a law is
unconstitutional must surmount the high bar imposed by the presumption of
constitutionality and meet the highest guantum of proof. a showing that the statute
is unconstitutional beyond a reasonable doubt™ Id There is no insinuation that
standard of review is just for redistrictine. Instead, the tenants were applied in that
case to redistricting plans just as should be applied to the General Assembly's plans
for the organization of an agency or board; they are both acts of the General Assembly.

Accordinglv, the holding of Bayasd is elear: the judiciary
performs the role of judicial resnzw, but it only declares an
act of the General Assembly void when it directly conflicts

with an express provisior of the constitution

Thus, plainly statzd and as applied to this case, the
standard of review asks whether the redistricting plans
drawn by the General Assembly, which are presumed
constitutionz:, violate an express provision of the
constitutisn beyend a reasonable doubt. When we cannot
loeate an express, textual limitation on the legislaturs, the
i=sue at hand may involve a political question that is better
suited for resolution by the policvmaking branch. As
“essentially a function of the separation of powers™ the
political gquestion doctrine operates to check the judiciary
and prevent its encroaching on the other branches
authority.

Harper, 384 N.C_at 325, 886 5. E 2d at 415. For instance, inserting "boards of election
plans” for “redistricting plans” in the above creates no misapplication of law.

C: Appropriate Examination of the Political Question
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That the General Assembly has the power to alter and amend the structure of
agencies of North Carolina is understood. See, e.g., Adams v. N. Carolina Dep't of Nat.
& Econ. Res, 295 N.C. 683, 696-97, 249 S.E 2d 402, 410 (1978). It is not merely a
function of the legislative branch's plenary power but is textually committed
authority:

The General Assembly shall preseribe the functions.
powers, and duties of the administrative departments and
agencies of the State and may alter them from time to time;
but the Governor may make such changes in the allocation
of offices and agencies and in the allocation of those
functions, powers, and duties as he considers nesessary for
efficient administration If those changes affect existing
law, they shall be set forth in executive orders, which shall
be submitted to the General Aszemblv not later than the
sixtieth calendar day of its sessicn. and shall become
effective and shall have the foree ¢f law upon adjournment
sine die of the session, unless =pecifically disapproved by
resolution of either house of the General Assembly or
specifically modified by joiut resolution of both houses of
the General Assembly.

N.C. Const. Art. III. § 5(10).

Where the text of sur Constitution makes clear that the commitment of the
power to alter the functions and duties of state agencies is reserved for the
Legislature and the Governor through executive order, thers is no room for the Court
to iImpose extra-textual constraints on the General Assembly or to give extra-textual
power to the Governor, The issue is a political question. See Baker, 369 U.S. at 217,
see alse Harper, 384 N.C. at 325, 886 5. E 2d at 415-16. Because the Constitution
recognizes the right of the General Assembly to alter the orsanization of state

agencies and textually grants the Governmor a mechanism for challenging the
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organization the General Assembly has put in place, there is no constitutional
controversy for this Court to decide.
1. Textual Commitment

Looking to the text of the Constitution and the historical understanding of the
General Aszembly’s ability to organize and manage agencies within the executive
branch against the Governor s execution of the laws buttresses the fact that execution
of the laws is not an express limitation or check on the law-makine power in this
clrrumstance..

By design in the text of the Constitution, the General Assembly and the
Governcor are proseribed to a certain relationzhip ir the management and altaration
of state agencies, with the General Assembly kaving the final authority. See Article
IT1, § 5(10). Where the General Assembl: acts, the Governor ean evaluate and “may
make such changes in the allocaticn of offices and agencies and in the allocation of
those functions, powers., and duties as he considers necessary for efficient
administration” Cooper I 570 N.C. at 435, 809 S E 2d at 125_If changes to a law are
necessary, an executive order cutlining the changes iz proposed to the General
Assembly within 60 davs of its session. and the General Assembly can approve.
disapprove, or take no action. Id.

The Cooper I court said that Article 111, Section 5(10) deals with “what the
agencies in question are suppo=ad to do, rather than the extent to which the Governor
has sufficient control over those departments and agencies to ensure ‘that the laws

be faithfully executed. ™ Id. at 410, 309 S.E.2d 98 at 109. The Court does not develop



.15 -
this point any further. That is beecause it did not need to. Cooper I's aside about Article
111, Section 5(1()) was in the context of the Court construing its judicial interpretation
is not a political question™ test and not in the context of determining the textually
committed power of Article III, Section 5(10) and whether that power organize and
anmiend the makeup of the administvative state iz given to other branches of
government without explicit textual limitation on that power. Examining Artiele IT1.
Section 8(10) in that light, changes things Article ITI, Seetion 5(10) discusses not only
the General Assembly’s authority but also precisely how the Governor can affect
change or improve his or her perceived efficiencies of government. In other words, if
there was a better way to execute and administer the laws for North Carolina than
the General Assembly has devised, the Governor has a textuallv-granted specific
power to make a change—subject to its lever approval by the General Assembly.

And further, appeinting statuiury officers within the administrative state has
been a part of the General Assembly's plenary power for centuries. While under the
1868 Constitution, most ¢l the executive branch was elected by the people, and the
Governor had exclusive appeintment rights, that gubernatorial power was rather
short-lived. When political power in the General Assembly changed hands, power was
returned to the General Assembly-

The prineipal aim of the 1878 amendments® was to restore
to the General Assembly more of the power it had lest. The

2"[T]he voters on November 7, 1876, approved by a vote of 120,158 to 106504 - a =et
of 30 amendments affecting 308 sections of the state constitution ™ John L. Sanders,
Our Constitution: An  Historical Perspective. PO, availahle at:
https/fwww. sosne.govistatic_forms/publications/North_Carclina_Constitution Our_
Co.pdf
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elective officers created in 1868 had lessened legizlative
control over the executive and judicial branches: the
General Assembly now reclaimed the power to provide for
legislative appointments to executive offices created by
statute.

John V Orth & Paul Martin Newbhy. The N.C. State Constitution, p 25 (2d ed. 2013}
Appointment power was restored to the General Aszembly by the deletion of the
phrase that prohibited the General Assembly from appointments.

The Cunningham and Salisbury decisions of this Court confirm that, in North
Carolina, the Governor's ability to appoint after 1875 was constrained by the General
Az=zembly's power to make direct appointments and that the power to appoint in the
hands of the General Aszembly did not vielate the separation of powers clause. The
Cunningham Court, fresh off the new vonstiiutional amendments to the second
constitution of the state. which included a separation of powers clause and the
Governor s duty to “take care that the iaws be faithfully executed,” rejected the theory
that appointment power viclated the separation of powers when exercised by another
branch of government.

Thiz view of that learned court was strietly in accordance
with thes constitutional history of thi=s State. The
constitution of 1776 in section 4 of the declaration of rights,
declared that ‘the legislative, executive and supreme
judicial powers of government ought to be forever separate
and digtinet from each other’ Yet articles 13, 14 and 15
provided that the legizlature should by joint hallot elect the
governor, and appoint judges of the supreme courts of law
and equity, judges of admiralty, attorney general. generals
and field officers in the militia, and all officers of the
regular army of this state. The governor continued to be
elected by the legizlature until the convention of 1835, and
the judges until the constitution of 18658, It is thus clear
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that the power of appeointment was not regarded as
exclusively an sxecutive prerogative.

Cunningham v, Sprinkle, 124 N.C. 638, 64243, 33 S E 138 139 (1899) (emphasis
added). In Salisbury v. Board of Directors of State Hospital. 167 N.C. 223, 83 S.E. 354
(1914), this Court compared the appointments clause of 1875 to the one of 1868 in
determining whether a statute subjecting the (Governor's appointment of director of
the State hospital to advice and consent of the Senate was constitutional

It will thus be noted that the inhibition on the legislative

power to appoint to office is removed and the inherent

power of the Governor to appoint is restricted to

constitutional offices and where the Constitution itself so

provides. Accordingly, it has since been the accepted view

that, in all offices created by statutd. including these

directorates and others of like nature, the power of

appointment, either original or to fll vacancies, is subject

to legislative provision as expressed in a valid enactment.
Salisbury, 167 N.C. at 226, 83 S E. at 3a5.

Gubernatorial appointment power, much less exclusive comtrol of agency
authority, is not historically found in the obligation of the Governor to take care that
the laws are executed faithfully. In Winslow v. Morton. 118 N.C. 486, 24 S E. 417, 418
(1896) the Court held that the General Assembly's ability to regulate and discipline
the militia through statutes "imposes_ pro tante, a limit upon the incidental authority
of the governor as commander in chief, and charges him, as the constituted head of
the executive department (article 3, § 1), with the duty of secing that the statute i=s
carried into effect.” Id. Through time other courts have come to the same conclusion

of Article T, Section 5{4)'s execution of the laws. For instance, while a fractured

opinion, our Supreme Court in State ex rel. Martin v. Melott, 320 N.C_ 518, 52324
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3089 S E 2d 783, TBT (1987) noted that the ability to appoint was not an executive
power:

Article 111, Sec. 1 of the Constitution provides that “The
executive power shall be vested in the Governor™ but it does
not define executive power. We believe it means "the power
of executing laws™ See Advisory Opinion In re Separation

of Powers, 306 N.C_ 767, 774, 295 S E 2d 589, 593 (1932).

The appointment of someone to execute the laws does not

require the appointing party to execute the laws. Article

IIT, See. 5 of the Constitution lists the duties of the

Governor. Subsection (4) of this section provides that "The

Governor shall take care that the laws he faithfully

executed.” Subsection (3) provides for the appointment

power of the Governor. This indieates that the sppointment

power i= not the same a= taling care that the laws are

executed.
Id The Court of Appeals even in 2009 did pc! interpret a great well of power
associated with the Governor's execution of tha laws. "Article II1, section 5(4) requires
that the Governor take care that the laws be faithfully executed The Governor as
head of the executive departmeri 15 charged with the duty of seeing that legislative
acts are carried into effect ™ Goldston v. State. 199 N.C. App. 618, 629, 633 S E.2d
237, 244 (2009), aff'd. ordered not precedential, 364 N.C. 416, 700 S.E.2d 223 (2010).

Nothing about our historical understanding of the text of Article III. Section
3(4) ecounsels that it should be interpreted to create a controlling interest of
appointments in the Governor or an explicit limitation on the General Assembly's
authority to organize and structure state agencies.
In fact, when our latest Constitution was drafted the framers, fully aware of

the Governor's faithful execution of the laws, set out a separate proposed amendment

to provide the Governor with the ability to appoint and remeve the heads of all
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administrative departments and agencies of the State. See Report of the North
Carolina State Constitution Study Commission 1968, p. 113 (1968).2 This amendment
was not adopted by the General Assembly, but its inclusion demonstrates that the
framers did not interpret the Constitution to already provide that power to the
Governcr. The text of the clause bears this gut Rather than operate as a grant of
power, it imposes a duty on the Governor, by providing: “The Governor shall take care
that the laws be faithfully executed.” N.C. CONST. art. III, § 5(4). These are words of
limitation. They obligate the Governor to use those powers granted him to see that
the laws enacted by the General Assembly—which, of course, serves as the policy-
making bady of State Government—are “faithfully sxecuted ”

Apart from following the law enacted by the General A=sembly. nothing about
the Governor being able to enforce his visws and priorities that are out-of-svne with
his execution obligations is found in this explicit text. See also Cooper I, 370 N.C. at
438, 809 S E.2d at 127, (Newhy, dJ. dissenting) ("Section 3(4) does not limit the power
of the General Assewibly 14 any manner: it simply requires the Governor to execute
the laws as enacted by the General Azsembly. Section 5(4) says nothing abeut the
Governor's role in reorganization and clearly is not an ‘explicit textual limitation” on

the General Assembly’s power”).

3 The North Carolina Supreme Court has relied on the Commission's Report when
analyzing constitutional questions. See, e.g.. Sneed v. Greenshoro City Bd. of Ed., 299
N.C. 609, 616, 264 S E 2d 106, 112 (1980).



2 Poliev Choices

Further, there is no historical support for equating the lack of political party
control of a commission with an inability to execute the laws. Over the years the
clections board has been moved and retooled. Before 1901, the Board of Elections was
housed within the Department of the Secvetary of State. (R S p 37). In 1901, the
General Assembly organized the Board of Elections “as a separate and independent
bi-partisan Board. for the purpose of removing it from political pressure and control
as far as is posszible to so do under our system of State Government™ (Id.)) The
Governer appointed all five members, and no more than three could be from the same
political party. SL. 1901-89, § 5 (R S p 39). The members of the Board of Elections
served for just two vears. (Id.) In 1971, the Board of Elections was placed under the
Department of the Secretary of State again where it was to “be administered under
the direction and supervision of that principal department. but shall exercise all its
prescribed statutory powers independently of the head of the principal department.”
1971 NC. Sess. Laws 584, 8§ 1(6). 4(5). On 13 April 1974, and without any
commission or study, thse Demoeratic-controlled General Assembly ratified Session
Law 1973-14089, removing the State Beard of Elections from under the Seeretary of
State and making it into the “independent ageney.” 18973 N.C. Sess. Laws 1408, § 2.

Changes have also been made over who may supervise or control the Executive
Diirector for the Elections Board For instance on 11 April 1974, during the term of
Republican Governor James Holshouser, the Democeratic-controlled General

Assembly created the position of Executive Secrstarv-Divector of the Board of
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Elections. See 1973 N.C. Sess. Laws 1272, § 4 This law did not impose a term or other
restriction on the position. The General Assembly also “extended” the appointment of
the Executive Secretary-Director of the State Board of Elections for just over three
years to "May 15, 1977 (following the end of Governor Holshouser's term); imposed
a four-vear term on the Executive Secretary-Director: establizhed that the Executive
Secretary-Director could only be removed for cause: and rave the Board of Elections
(rather than the Governor or Secretarv of State) the authority to appoint the
Executive Secretary-Director. The General Assembly again extended the term of the
then-Democratic Executive Dirsctor for another four years (by deleting "1977" and
replacing it with "19897). 1985 N.C. Sezs. Laws 62 § 2

Service on the Board has also been twesked to achieve the policy zoals of the
time. Amendments to N.C. Gen. Stat. £ 163-19 in 1975 insulated the Board of
Elections from active political influatice by placing restrictions on who eould serve.
See 1975 N.C. Sess. Laws 286, § 1. Pursuant to Session Law 1985-62, the General
Assembly required the Govsrnor to make his appointments from lists provided by the
political parties. During its 2005-2006 session, buried in an appropriations bill, the
General Assembly briefly removed the requirement that the Governor appoint
members of the Board of Elections from party lists. See 20086 N.C. Sess. Laws 270, §
23A 3 (changing “shall” appoint members from party lists to “may” appoint members
from party lists). However. the General Assembly repealed that change a vear later
in a bill dealing with election law changes, thereby restoring the requirement that

members be appointed from party lists. See 2006 N.C. Sess. Laws 262, § 4.2.
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It does not appear that any of these changes or amendments to the Board of
Elections over the last 50 vears (including those related to the statutery influenece of
the Governor, the terms= of the Executive Dhrector, the use of lists. or the
independence of the Board of Elections) were challenged as unconstitutionally
limiting the Governors ability to execute the laws until the Cooper I caze And
rightfully so: Cooper Iis a bit of an aberration in our political question jurisprudence.
Dictating a change in public poliey, a change from majority party control to bipartizan
representation, or placing the Elections Board within an agency or independent of
them, i= squarely within the prerogatives of the legislative branch. It is not
unconstitutional to question and try different solutions. Sez Redev. Comm'n v. Sec.
Nat'l Bank of Greensboro, 252 N.C. 585, 613, 114 5 E 2d 688, 700 (1860) ("The
General Assembly has the right to experiment with new modes of dealing with old
evils. except as prevented by the Constitution )

This Court has repeatediy held that:

The Geners! Assembly is the policy-making agency because

it is a fsr more appropriate forum than the courts for

implementing policy-based changes to our laws. This Court

has continually acknowledzed that, unlike the judiciary,

the General Assembly is well equipped to weigh all the

factors surrounding a particular problem, balance

competing interests, provide an appropriate forum fora full

and open debate, and addrezs all of the iszues at one time.
Rhyne v. K-Mart Corp., 338 N.C. 160, 169-70_ 584 SE.2d 1, 89 (2004) (internal
quotations and citations omitted): see also State v. Wetmore, 298 N.C. 743. 747, 259

S E 2d 870, 873 (1979) (change in law should be directed to the General Assembly);

Minesy v. Atl. Coast Line H. Co., 161 N.C. 467, 77 S E. 673, 675-76 (1913) ("such



arguments should be addressed to the Legislature and not to us, who do not make the
law, but simply construe it, or declare what it 1s.7). But to suggest, as the Governor
does, that faithful execution of the laws means the Governer's politieal party must
control a state agency, thereby stripping the Legislature of its lawful ability to shift
public policy through legislative enactment. would leave the Court weighing whether
the Governor or General Assembly's policies are better for the people of North
Carclina This is a constitutional space the courts cannot cccupy. A court's wisdom in
knowing when to abstain from becoming involved in a case may be as impartant to
maintaining the separation of powers a=s a court’s decizicn ruling on separation of
powers.
%

The recognition of the political question in Harper supports a determination
that this case is a political question ivto which this Court should not tread. Given the
history of the appointment power of the General Assembly; the General Assembly's
textually committed authority to structure an agency; and the history of
unchallenged politieal changes to the elections board in North Carclina based on
poliey choices at the time. the Governor cannot show that the Legislature's current
policy change in the makeup and structure of the Elections Board is justiciable. The
Governor can closely monitor the efficiency of the Elections Board. If the Elections
Board proves incapable of working efficiently, the Governor can propose any
necessary changes to the General Assembly in the light of conerete examples and

study—as opposed to offering speculative hyperbole to this Court.
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II. THE STRUCTURE OF THE ELECTIONS BOARD IN 2023 SESS. LAW 139
IS NOT UNCONSTITUTIONAL.

No court has ever addressed the organizational structure implemented by
Senate Bill 748. Thus. total reliance on State ex. rel. MeCrory v. Berger, 368 N.C. 633,
781 5. E2d. 245 (2016) (herein McCrory) and Cooper I is insufficient to carry the
Governor's high burden of unconstitutionality beyond a reasonable doubt. See Coaper
1, 370 N.C, at 417, 809 S E.2d 98 at 113 (describing the test as "functional, rather
than formulaic, in nature™).

Our appellate courts have established the standard of review on any decision
of constitutionality that "every presumption is to be indalged in favor of the validity
of an Act of the General Assembly.” Gity of Greenshoro v. Wall, 247 N C. 516, 520, 101
5 E.2d 413, 416 (1958). And "the courts will not declare void an Act of the Legislature
unless the guestion of its constitutionality is presently presented and it i= found
necessary to do so in order to protset rights guaranteed by the Constitution ™ Fox v,
Bd. of Comm'rs of Durham €ty 244 N.C. 487, 500-01, 94 S E 2d 482 485 (1956)
(quotations omitted) Justice Mitchell deseribed the deferential manner of
constitutional review of a law as one whereby the Court works under “every
reasonable presumption that the legislature as the lawmaking agent of the people
has not violated the people’s Constitution]]” State ex rel. Martin v. Preston, 325 N.C.
438, 44849, 385 S E 2d 473, 478 (1989) (ctting Melntyvre v. Clarkson. 254 N.C. 510,
515, 119 5.E.2d 888, 891 (1961)).

The presumption of constitutionality of an act of the General Assembly is more

than just a =tandard of review. it is rooted in a recopnition of the actual power
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emhraced by the right and ability to make law. Statev. Revis; 193 N.C. 192, 136
5.E. 246, 348 (1927) ("It is only when the General Assemhly undertakes to exceed the
grant of legislative authority, made to it in the organic law, that the courts are
directed to restrain its action ). “Our Constitution. as has been so frequently pointed
out, is a constitution of limitations, where powers not surrendered expreszly or by
necessary implication are reserved to the people, to be exercised through their
representatives in the General Assembly ™ Wells v. Hous. Auth. of City of Wilmington;
213 N.C. 744, 197 SE 693, 696 (1938); Preston. 325 N.C. at 448, 385 S E.2d at
478 (1989) ("[1I}t is firmly established that our State Censtitution is not a grant of
power.").
In other words, the limitations on the Ceeneral Assembly’'s authority are only
those expressly stated in the Constitution Crump v. Snead, 134 N.C. App. 353, 354,
517 5. E.2d 354, 386 (1999) (citation= omitted) {(emphasis added) ("[A] statute cannot
be declared unconstitutional under the State Constitution wnless that Constitution
clearly prohibits the statule”); see also McKinney v. Goins, 290 N.C. App. 403, 4925,
892 S E 2d 460, 476 (2023) (upholding the constitutionality of a law in the face of
contrary precedent argued to be on point by framing the issue as whether the case
was “clear and dispositive” "in establishing that such an exercise of the General
As=sembly’s otherwise plenary powers ‘directly conflicts with an express provision of
the constitution.™ Id. (emphases in original) (quoting Harper. 384 N.C. at 325. 886

S.E.2d at 415)).
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The presumption that the laws enacted by the General Assembly are
constitutional is fortified by the standard of review courts apply in finding an act
unconstitutional: beyond a reasonable doubt. Morris v. Holsheuser, 220 N.C. 293, 17
S E.2d 115, 117 (1941); Turner v. City of Reidsuille, 224 N.C. 42, 46, 20 5 E 2d 211,
914 (1944) (The presumption is that an Aet of the Legislature does not violate a
constitutional prohibition. The contrary must appear bevond a reasonable doubt ™).
Protection of the presumption of constitutionality and the regquirement of proof
beyond a reasonable doubt necessitate a clear violation, apparent on its face. The
Governor lacks that clarity here.

The Governors citation of clear text is Article III, Section B(d)—that the
Elections Board composzition violates his power to take ecare that laws are faithfully
executed—and the McCrory and Coorzr I cases interpreting it. However, the
Governor pushes that text and thosc cases beyond the breaking point. and the trial
court erred in determining that the Session Law fails to pass constitutional muster.

Our courts have repeatedly noted that “the legislative branch of government is
without guestion the policy-making ageney of our government.” Harper v. Hall, 384
N.C.202 322 886 5.E.2d 393. 414 (2023). Policy-making is, therefore, not an inherent
constitutional pewer of the executive branch As noted in Cooper I. the pelicy choices

the Governor had a “preference” to make in that structure were only so much as the

General Assembly, in its delegated authority, provided. See Cooper I, 370 N.C. at 416,

n 11, 809 S E2d at 113 ("[Clonsistent with much modern legislation, the General
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Assembly has delezated to the members of the Bipartisan State Board the authority
to make numerous discretionary decisions|[ ]7.

The phrase used by the Cooper I Court, “interstitial policy decisions” appears
only onece in our state’s jurisprudence: Cooper I But the notion of delegated legislative
authority, which that Court is discussing by noting that “the General Assembly has,
in the exercise of its authority to delegate the making of interstitial policy decisions
to administrative agencies. given decision making responsibilities to the executive
branch.” 1d., has been repeatedly examined "A modern legizlature must be able to
delegate in proper instances a limited portion of its legislative powers to
administrative bodies which are equipped to adapt Iegislation to complex conditions
invelving numerous details with which the Lesislature cannot dedl divectly " Adams,
205 N.C. at 697, 249 S E.2d at 410 (cleaned up). “The constitutional inhibition against
delegating legislative authority dots not deny to the Legislature the necessary
flexibility of enabling it to lay down policies and establish standards, while leaving to
designated governmental agencies and administrative boards the determination of
faets to which the policyv us declared by the Legislature shall apply ™ Carolinag-Virginia
Coastal Highway v. Coastal Tpk. Auth., 237 N.C. 52, 60, 74 S.E 2d 310. 316 (1953)
(emphasis added) Admitting that the General Assembly provides. if at all, the ability
of the executive branch agencies to make policy, the Cooper I Court noted: “[t]The use
of ["the Governor's policy preferences’] should not be understoed as suggesting that

the Bipartisan State Board has the authority to make any policy decizion that



98 .

conflicts with or is not authorized by the General Assembly, subject to applicable
constitutional limitations.” Cooper [, 370 N.C. at 416, n.11, 809 5. E.2d at 113

A material aspect of the structure of the Bipartisan Board. which is different
from the Elections Board here, iz the Governor's involvement In Cooper I, the
legislation in question provided the Governor with all the appointments to the
Bipartizan Board but he argned that “the challenged portions of Session Law 2017-6
should be invalidated because they deprive him of the ability to exercise enouch
contral over the views and priorities of the officers that implement executive palicy ta
allow the Governor to fulfill his constitutional duty of faithtul execution ™ Id. at 402,
809 SE2d at 104 In other words. the Coverior was arguing he should be
constitutionally able to affect delegated psliey-making decisions through his
appointees but he could not. The same is st play in McCrory: in light of the ability of
the commissions in that ease to pet=atially everrule his appointees. he “must have
enough control over the members of the commissions to perform his constitutional
duty” MeCrory. 368 N O at 646, T81 S E2d at 256. Here. the administrative
agency—the Elsctions Board—is given legislatively delegated authority but the
Governor 12 not a part of the formation of the Board at all: the Governor has no
appointees. Just as exists in the Secretary of State or the other established executive
departments headed by independent, elected, executive officers, the Governor has not
been delegated any legislative poliey-making authority. Borrowing the parlance of
Cooper L but obvicusly different from the structures of agencies in both Cooper I and

MeCrory, the General Assembly has not delegated the ability for the Governor to



make his “policy preferences” The Governor now plays no role in the appointment of
the members of the Elections Board. The Elections Board elects its chair: it hires its
own executive director. The {fovernor plays no role in the appointment of the county
boards of elections In short, the Board i= the executive entity that makes use of
legislatively delegated policy-maldng authority, not the Governor.

What the Governer is seeking as a matter of law and bevond a reasonable doubt
is that Cooper I does not just stand for a constitutional principle that where some
level of control of an ageney is given to the Gavernor that he must have enough control
to effectuate hi= preferences on the interstitial policy dedisions of that agency. but a
much more bold and breathtaking holding that our Constitution requires him and
him alene to be the sole executive with anyvecenizol

An analogous argument would be the right to vote. “The right to vote per se is
not a fundamental right granted by either the North Carolina Constitution or the
United States Constitution.” Camner v. Ammens, 135 N.C, App. 531, 539, 522 S.E.2d
77, 82 (1999) (citing Stoi- ex rel Martin v. Preston, 3256 N.C. 438 385 S E 2d 473
(1989)). For instance, we de not have a richt to vate for the Seeretary of Commeree
even though we elect the Commissioner of Insurance. "What is fundamental 1= that
onece the right to vote has been conferred. the equal right to vote is a fundamental
right” See1d.

Likewise, instead of arcuing that where he has heen delegated somie contrel
that he must enough control to affect his policies, the Governor instead argues that

anv delegated legislative policy-making authority to an executive agency must,
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essentially, be controlled by his office alone; that his "interstitial poliev decisions” are
the only ones that matter throughout the entire executive branch That far exceeds
the holding of McCrory or Cooper I. That type of authority originating from the
Governor's obligation to take care that the laws be faithfully executed would reduce
the entirety of the executive branch to one cffice. Why have a Secretary of State, a
Treasurer, a Utilities Commission. or an Elections Board? These departments and
agencies are allegedly “executive in mature, so is it the Governor's pesition that the
Constitution says that his office alone must have control over those entities ability
to make delegaied decision="

The trial court appears to ervantly answer thist question, ves The trial court,
not engaging in this type of analvsis simply neted that Cooper [ controlled (R pp 127-
128, 99 11-14). The trial court determinan because the Governor was not given anv
appointments, that the legislation was “"the meost stark and blatant remowval of
appointment power from the Governor since McCrory and Cooper 17 (R p 125, ¥ 14).
“Cooper and McCrory conlxoll]” (Id.) But as noted ahove that analysis leads to a
conclusion far beyond those cases. It leads to a conclusion that laws where the
Governor has no statutory delegated appointment rights are unconstitutional
because the Governor has a constitutional right to appointment, supervision. and
contral of all executive fimetioning Cooper [ notes that Article I, Section 5(4)
contemplates that the Governor will have encugh control over those agencies that are
subject to his control, through delegation from the General Assembly, to implement

his poliey decisions. Cooper I, 370 N.C. at 415. 809 S.E_2d at 112. But neither Cooper
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I nor MeCrory touch on situations where the General Assemhly has given the
Governor no control over the agency.

The Governor's overreach must be denied and the trial court reversed hecause
he has not shown sufficient legal authority that the Constitution, beyond a reasonable
doubt, prohibits the structure of the agency in this case. The Elections Board is not
an executive structure where the Governor is given some control through appointees
as in MeCrory and Cooper I but is instead an independently designed agency housed
in a different executive office that has no appointees of the Governor's. There i= na
jurisprudential authority that would hold the Governor is reguired to have control
where another executive officear or Board has, indépendent of his control been
delegated legizlative policy-making in a speeifiv area of law * As such, Defendants are
entitled to judgment as matter of law an+ Session Law 2023-139 should be declared
not unconstitutional

CONCLUSION
For the foregoing roasons, this Court should reverse the tral court's denial of

Defendants’ motion to dismiss for lack of subjeet matter jurisdiction, and barring

2 The leadership of the General Assembly. iIn just making the appointments to the
Elections Beard, is mot delegating any contrel of legislative policy-making to
individual legislators, which was a constitutional conecern in Wallaee v. Bone, 304
N.C. 591 286 S E2d 79 (1982). Rather. the General Assembly is exercising its
appointment power over statutory officials, which is within its purview. See
Cunmngham v. Sprinkle, 124 N.C. 638, 642-43 33 S E. 138_ 139 (1899): Salisbury v.
Board of Directors of State Hospiial, 167 N.C. 225, 53 S E. 354 (1814). "[T]he General
Assembly s ability to appoint an officer obviously does not give it the power to control
what that officer does ™ MeCrory. 368 N.C. at 647, 7581 5. E.2d at 257
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that, reverse the trial court's determination on the motion dismizs by Defendants and
hold that that the law is not unconstitutional.
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I hereby certify that I have this day served a copy of the foregoing
LEGISLATIVE DEFENDANT-APPELLANTS' BRIEF via emasail to the address
identified below:

Jim W. Phillips, Jr.

BROOKS, PIERCE. MCLENDON, HUMPHREY
& LEONARD, L1 P.

jphillips@brockspierce com

Eric M Dawvid

BROOKS, PIERCE. MCLENDON, HUMPHREY
& LEONARD, L1 P.

edavid@brookspierce com

Daniel F. E. Smith

BROOKS, PIERCE. MCLENDON, HUMP:IREY
& LEONARD, LLP.

dsmith@brockspierce com

Amanda 5. Hawkins

BROOKS, PIERCE. MCLENUDON, HUMPHREY
& LEONARD, LLP.
ahawkins@brookspierca.com

Amar Majmunda:

Sentor Deputy Attorney General
NC DEPARTMENT OF JUSTICE
amujmuniar@nedej gov

Stephanie Brennan
Senmior Deputy Attorney General
NC DEPARTMENT OF JUSTICE

Shrennan@nedoj gov

By: /s! Electronically Submitted
D. Martin Warf
N.C. State Bar No_ 32082
301 Hillsborough Street, Suite 1400
Raleigh, NC 27603
Telephone: (919) 877-3800
Facsimile: (819) 877-3799
martin warf@nelsonmullins eom



