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INTRODUCTION

The Governor's insisbence that ouwe Constitulion requires Lhal he hold all
executive power runs directly contrary to our Constitutional text. history, and
precedent. This remains true no matter how many times the Governor inserts the
words “only,” “exclusively,” or "solely,” into his brief. The drafters of our Constitution
made a deliberate chowce to check the accumulation of executive power by (1)

7

eztablizhing nine “other elective officers” within the executive branch and ({ii)
expressly resceving Lhe power Lo assign Lheir dutics for the General Assembly under
Article 171, Section T{Z).

Senate Bill 382 1s the natueal outgrowlh of that cholee. Alter vears of hiligation
by the current Governor and his predecessor blocking efforts to establish a bipartizan
hoard of elections, the General Assembly s now chosen to (1) transfor the Board of
Electionsz to the Department of the Siate Auditor, and (i1} assign the Auditor the duty
to appoint the Board's members. [n doing o, the Gencral Assembly has made a policy
decision the Constitution expressly authorizes it to make. Nothing about shifting
appointments to the Auditor violates the separation of powers. Indeed, the power to
appoint all of the Board of Elections’ members remains with the executive branch.

The Governor's claims accordingly fail as a matter of law.

ARGUMENT

The Grovernor's argument rests on three premizea. Fivst, that our Constitution
vesls the Governor, and Lthe "Governor alone,” with all exeeutive power. Sceond, that
the Take Care Clanse grants the Governor an “exclusive” duty to not only faithfully
execule the law, but implement excculive policy by nsisting the actions of every
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board and commission reflect his “views and priorities.” And third, that the General
Assembly cannot assign executive duties to any other officer. 1t 15 a simple argument.
But it's wrong, Our Constitution diffuses executive power among a number of state-
wide elected officials, who together comprise the executive branch, and charges the
Ciencral Assembly with assigning thewr duties,
The Court should reject the Governor's latest attempt to consolidate executive
power into a single office.
1. THE GOVERNOR CANNOT EVADE THE STANDARD OF REVIEW.
The Governor begins hig brief by attacking the standard of review. While he
concedes that the Cowrt must treat Scnate Bill 382 us presumptlively valid, he then
suggests that he can disregard this bedrock censtitutional principle with ease. He
does this for good reason—he cannot overcome 1t.

Firzt, the Governor claims that if a "statute can be Interpreted to allow the

legislalure—in any circumstance—to violale separation of powers, 1L s [acially

invalid.” (Gov. Br. at 9). But that flips the standard and suggesta the Governor can
rely on speculation. See McKinney v Goins, No. 1089PA23-2, 2025 N.C, LEXIS 65

{Jan. 31, 2025). False. The (GGovernor “muat estabhsh that no set of orcumstances

cxists under which the acl would be valid.” Halmes v, Moore, 384 N.C. 426, 436, 386
SE.2d 120, 129 (2023) (quoting State v, Bryant, 359 N.C. 554, 564, 614 8.E.2d 479,
486 (20058)) (emphasis). Just because a statute might operale uneonstitutionally
“under some conceivable set of circumstances is insufficient to render it wholly

ihvalid.” Cmidy. Swecess Inilialive v, Moore, 384 N, 184, 213, 886 5.12.2d 16, 33 (2023)



{quoting State v. Thompson, 349 N.C. 483, 491, 508 5. 5.2d 277, 252 (1998)). Simply
put, the Governor must overcome g high bar.

The rigorous standard thal applies to facial challenges 15 itscll an oulprowth
of the separation of powers. Article 1, Section 2 declares that "[a]ll political power is
vested o and decived (rom the people; all povernment of vight originates feom the
people, 18 founded upon their will only, and iz instituted solely for the good of the
whole.” N.C. Const. art. I, § 2. The People exereise their inherent political power
through their elected representatives in the General Assembly, State ex rel. Ewart v
Jones, 116 N.C, 550, 570, 21 8.1, 787, 787 (1895), As the apent of the People, the
General Assembly has “the presumptive|, plenary| power to act.” Horper v, Hall, 384
N.C, 292 325 886 5 E.2d 393, 414 (2021) (queting State ex rel. Martin v, Preston, 325
N.C. 438, 448 385 5.E.2d 473, 478 (1989,

Accordingly, courtz must use the power of judicial review with “great
reluctance,” Bovard @ Singlefon, 1 N.C. (Mart) 5, 6-7 (1787), and resist any
temptation to intrude ings the General Assembly's policymaking role. Holmes, 384
N.C, at 439, 886 5.1.2d at 132 (“The power to invalidate legislative acts 1s one that
must be exercizged by thiz Court with the utmost restraint . . . 7). This is because “a
restriction on the General Assembly is in fact a restriction on the people” State o
Berger, 368 N.C, 633, 651, 781 8.E.2d 248, 259 (2016) (CMcCrory”
(Newby, J., concurring in part and dissenting in part), When the judiciary strikes
down a duly enacted law of the General Assembly, it ercates a tensgion between the

judiciary and the People. But the presumption of constitutionality eases this tension.



It 18 "a eritical safeguard that preserves the delicate balance between this Court’s role
as the interpreter of our |¢Jonstitution and the legislature’s role as the voice through
which the people exercise their ultimate power.,” Holimes, 384 N.C. aL 435, 836 5.E.2d
at 129,

Az a result, the Court must presume Senate Bill 382°s chanpes Lo the Board of
Elections are valid unleas the Governor can show they are “prohibited by an express
provision of the Constitution and demonstrate that the General Assembly has
violated that provision beyond a reasonable doubt” Harper, 384 N.C. at 298, H86
S.E.2d al 399.

Realizing that he cannot meet s burden, the Governor torecasts that he will
arcue to the Supreme Court that the presumption of eonstitutionality should net
apply in separation-of-powers cases. (Gov. Br. at 10 n. 3). But that presumption
repreacents a “fundamental approach oy which thle] Court has decided gquestions for
two centuries.” MoKinrey, 2025 N.C. LEXIS 65, at *11. The SBupreme Court has never
supgested that it 12 prepared to take the radieal step of abandoning the presumption
in favor of a standard that would put the judiciary nto the role of a super
legislature—nor would the Constitution permit it to do 20, This Court iz certainly not
permitted to Lake such a radical step. Instcad, 1t 18 bound by precedent and must

apply the zame standard the Supreme Court has applied to all prior cases.



II. THE GOVERNOR'S INSISTENCE THAT HE HOLDS “EXCLUSIVE”
EXECUTIVE AUTHORITY RUNS CONTRARY TO CONSTITUTIONAL
TEXT, HISTORY, ANDD PRECEDENT.

Everylime the North Carelina Supreme Courl has addressed the Governor's
power under Article 111, 1t has recogmzed that power 1g shared. Those dedsions rest
on Lthe proposilion—oequally applicable here—thal while the Governor is responsible
for enforcing our laws, he iz not alone in this task,” Cooper v, Berger, 371 N.C. 799,
TOO-800, 822 S.E.2d 286, 289-90 (2018) (“Cooper Confirmation”). That proposition is
srounded 1n our Constitution’s text, history, and precedert, and the Governor's
arcuments to the conteary are unavailing,

Al Our Constitution Establishes a Plaral Executive Branch, and
the General Assembly Mav Assign Its Officers’ Duties.

The Governor's primary argument is that the North Carclina Constitution
veats aff executive power in him and him “alone.” Put another way, the (Governor
claims he is a unitary exceutive. But our Constitution docs not cstablish a unitary
executive. And it never has

North Carolina has always had a plural cxeeutive in the form of a multi-
member executive branch. True, the Governor may serve as our “chief executive.”
Cooper Confirmation, 71 N.C. at 799-500, 822 5 E.2d at 288-90. And, in that role,
he must use those powers granted to him to “take care that the laws be faithfully
exceuted.,” N.C, Const. art, III, § 5{4). “But the Governor is not alone in this task.”
Cooper Confirmeation, 371 N.C, at 799800, 822 5. E.2d at 289-90 {(tracing the Council
of State to the founding of the State). Instead, our Constitution establishes nine othey

statewlde elected officials in the executive branch. fd. These officers form the *Couwneil



of State,” which has certain preseribed dutics under our Constitution, and also scrve
as independent constitutional officers with duties of their own. !

With that in mind, our Constitution vescrves [or the People—acting through
their representatives in the General Assembly—the power to assign the duties of
these “olther elective oflicers.” Article TI1, Scetion T(2) prants the General Assembly
thig authority by providing that these officers’ "respective duties shall be prescribed
by law." N.C. Conest. art. III, § 7(2).

As aresult, the General Assembly regularly assipns exe:ative duties to Counel
of State members. For example, the General Assembly has assigned the
Commissioner of Insurance the duty to see “that ail laws of this State that the
Commissioner i2 responzible for administering | . . are faithfully executed.” N.C. Gen.
Stat. § 58-2-40 (1). Take the Commissionay of Labor: he is charged with the duty “to
secure the enforcement of all laws roiating to the ingpection of factorics, mercantile
establishments, public eating laces, and commercial institution 1n the State” N.C.
Cien, Stat. § 85-4 (4) (further providing that the Commissioner of Labaor shall have
Lthe power Lo "appoinl inspeclors and other assistants™). The Seeveltary of Stale is
similarly charged with authority to issue charters, certificates of incorporation, and

alher corporale documents, “as may be requived by Lhe corporation laws of the State,”

1 These executive officers are the Licutenant Governor, Secretary of State,
Auditor, Treasurver, Superintendent of [Public Instruction, Attorney General,
Commissioner of Agriculture, Commissloner of Labor, and Commissioner of
Insurance, See N.C. Const. art. III, § 2 (establishing the Licutenant Governor); i, §7
{eslablishing the "Other electve oflicers™.

7



as well as to “administer the Securitics Laws of the State.” N.C. Gen. Stat. § 147-
36(7) and (12}

In the same way, the State Auditor 1s charped with the duly Lo “independently
examine and make findings” as to whether State agencies conduct programs and
spend the public’s money “in oa faathlul, efflicient, and cconomical manncee in
comphance with and in furthevance of apphcable laws of the State,” N.C. Gen, Stat.
§ 147-64.6 (4). He is also charged with confirming that ageneies are “serv[ing] the
intent and purpose of the General Assembly” fd. at (5).

In short, laws that assign duties to the “other e¢lective officers” within our
plural executive system are nothing new. In fact, they are commonplace. And they
arce exactly what the drafters of our Constitution intended when they provided that
these officers’ “respective duties shall ke prescribed by law.” N.C. Const. art. 111,
§ T(2).

The Governor ignores these examples of the General Assembly's power under
Article ITIL § 7{2). Instedaq, he zeroes inon the Vesting Clause® as if it were the only
provision of our Constitution thal addresses the allocation of executive authoeity. IF
one read only that clauee in 1zolation, they might come to the (erroneous) conclusion
that the Constitulion requires that the Governor be vested with all excoutive power.
But the Supreme Court has repeatedly admonished that a court must read all

conslitutional provisions in part maleria. Stephenson v, Bartlett, 355 N.C. 354, 878,

£ N.C. Conat. art. III, § 1 ("The ecxecutive power of the State shall be vested in
the Governor.”)



562 5.E.2d 377, 394 (2002) (citing Leandro v. State, 346 N.C. 336, 352, 488 5.10.2d
249 258 (1997). Doing so makes clear that the Governor in fact shares executive
power wilh the other members of the executive branch, See Arch T. Allen II1, A Study
in Beparation of Powers: Executive Power in North Carolinag, 77 N.C. L., Rev, 2049
{1999} ("While subscquent amendmoents have permiltied gubernatorial suceession and
veto, the governor stilf shares some executive power with the other elected Council of
State members.”) (emphasis added).

The Governor's reading simply cannot be squared with the rest of Article 11
Ta start, that article provides for nine other clected exceutive officers. N.C. Const.
art. 111, §§ 7(1)-(2), and then prants the General Assembly suthority to assign thewr
duties, as described above. fd, The Constitutics al=o provides the General Aszembly
the power to assign the functions, pawers, and duties of the administrative
departments and agencies of the Staie. See MeCrory, 468 N.C. at 657, N.C. Conat.
art. 111, & 3(10) ("The General Assembly shall prescribe the functions, powers, and
dutics of the administrative departiments and agencics of the State and may alter
them from time to ttme . . . ) ed act, L § 11 (*[A]ll administrative departments,
agencies, and offices of the State and their respective functions, powers, and duties
shall be allocated by law . . 7).

Accepting the Governor’s singular reading of the generic Vesting Clause would

render these other specifie clauses meaningless.® If the Governor really has to hold

' Along with rending most of Article ITI meaningless, this reading would wiolate

the traditional canon that "gencral terms should give way to the specifies.” See, ez,
Trusiees of Rowan Tech. Collepe v, J. Hyati Hammond Assocs., 313 N.C. 230, 238, 328

@



all exccutive power—swhich is the power to earry out the laws—what duties would be
left to assign anvone else? How could the Treasurer have the power to administer
the State Health Plan, the Seerctaey of State the power Lo administer copporate and
securities laws, or the Commissioner of Insurance the State’s Insurance regulations?

In all, the General Assembly’s assignment of appointments and other dutics
related to elections to the Auditor cannot by itgelf violate the Constitution, See
Leandro v. State, 346 N.C. 336, 352, 488 S.E.2d 249, 258 (1997) ("[A] constitution
cannot viclate 1tself.”) To hold otherwise would render much of the rest of Article 111
meaningless, If the Vesting Clause was explicil cnough to mean that only the
Governor can hold executive power, there would be no room for the other
conetitutional officers the Conetitution establizhies within the executive branch, nor
for the General Assembly to assign their duties.

B. The Governor Misreads the Take Care Clause.

Next, the Governor argues that the Take Care Clause represents a duty that
belongs exclusively to the Governor. Then, misreading MeCrory and Cooper I, he
further contends that carryng out his duty to “take care that the laws be faithfully

executed” requires that he also have the power to make policy and require that the

SE.2d 274, 279 (1985) ([wlhere one of two statutces might apply to the same
siluation, the statule which deals more dircetly and specilically with the situation
controls over the statute of morve general apphcabbty ™) Wood-Hopking Caontrocting
Co. v, N.C. State Ports Auth., 284 N.C, 732, 738, 202 8. F 2d 473 (1974) (*general terms
should give way to the apecifies” in a contract.); see aiso State ex rel. Martin v. Preston,
225 N.C. 428, 449, 385 5. E.2d 473, 478 (1989 (quoting Perry v, Stancil, 237 N.C. 442,
444, 75 8. K.2d 512, 514 (1953)) (“lssues coneerning the proper construction of the
Constitution of North Carolina are in the main governed by the same general
principles which contrel in ascertaining the meaning of all written Instruments.”),
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makeup of boards and commissions reflect his “views and priorvitics.” (Gov. Dy, at 23),
Hut that 18 wrong. Faithful execution requives that the Governor carry out those
dutics he has been assigned i a manner faithiul, not to his own policy preferences,
but to the laws enacted by the General Assembly. The clauge does not direct the
Ciovernor VLo thine own sell be true” Indecd, reading it in such a way would violale
the separvation of powera, as 1t would permit the Governor to arrogate legislative
power for himself.

First, the Take Care Clause 13 not a grant of power. Instead, 1t imposes a duty
that fimits the (Governor's power and subordinates his actions to the laws enacted by
the General Assembly. Unlike the General Assembiy, the Governor historically has
only those powers expressly granted by the Constitution, See McKinney, 2025 N.C.
LEXIS 65, ¥12-13 ("T'he specific language vzed in Articles 11, 111, and 1V confirms that
the lemiglature, but not the executive or judicial branches, wiclds plenary power.™);
Cooper I, 370 N.C. at 430 (Marbn, C.]., dissenting); see also, N.C. Const. art, 1L, § 5
(outlining the "Duties of Covernor™), The text of the clause confirms this, Dy its
terms, 1t binds and constrains his exercise of power: "T'he Governor shall take carve
that the laws be faithfully executed.” In other words, the Governor must abide by the
(General Assembly's instructions and policies in its statutes, not the Governor's

political interests.? ut differently, the clause imposes a duty of fidelity.

+ Az the Supreme Court recently explained: "Nowhere was it stated that the
three powers or branches had to be equal. In fact, although the balance cecasionally
shilted, the preponderant power has always vested with the legislature.” MeKinney,
2025 N.C. LEXIS 65, *13; Harper, 384 N.C. at 322, 886 5. K. 2d at 413 (guoting John
V. Orth and Paul M. Newhy, The North Caroling State Constitution 50 (2d ad. 20123)).
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This duty of fidelity means the Governor has no power to make poliey decisions
regarding matters that are not delegated to him. Nor can he refuse to execute a law
because he disagrees with it. See Goldston v. State, 199 N.C. App. 618, 629. 683 S.E.2d
937, 244 (2009) (“Article ITI, section 5(4) requires that the Governor take care that
the laws be faithfully executed. The Governor as head of the executive department
is charged with the duty of seeing that legislative acts are carried into effect.”),
affirmed per curiam by divided panel, 364 N.C. 416 (2010); see also Winslow v.
Morton, 118 N.C. 486, 489-90 (1896) (observing that the Gaovernor has a “duty of
seeing that the statute is carried into effect”). The Take Care Clause says nothing
about the Governor enforcing views and priorities that are out-of-syne with the
policies reflected in the laws enacted by the Cieneral Assembly . See also Cooper v.
Berger, 370 N.C. 302, 438, 809 S.E.2d4 98, 127 (2018) (“Cooper I') (Newby. d,
dissenting) (“Section 5(4) does not Limit the power of the General Assembly in any
manner; it simply requires thie Governor to execute the laws as enacted by the
General Assembly. Seriion 5(4) says nothing about the Governor's role in
reorganization and clearly is not an ‘explicit textual limitation’ on the General
Assembly’s power.”). And if a statute delegates decisions to other executive officials,
the Governor has no obligation to personally execute it. He must only use those
powers delegated to him in a manner faithful to the laws the General Assembly has
enacted.

The Take Care Clause also does not establish a duty that vests exclusively in

the Governor. Our Constitution imposes this duty the other Counecil of State
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members—and indeed all public officers—as well. See N.C. Const. art. VI, § 7
(providing that before entering office, any person elected must swear that they “will
support and maintain the Constitution and laws of the United States, and the
Constitution and laws of North Carclina not inconsistent therewith, and that I will
farthfully discharge the duties of my office” (emphasis added)).

Our Constitution no doubt expressly assigns some duties execlusively to the
Governor. For instance, Article II] Section 5(5) provides that the Governor “shall be
the Commander in Chief of the military forces of the State” N.C. Const. art. ITI § 5(5).
It also makes him administrator of the budget (as it iz enacted by the General
Aszembly). N.C. Const. art. III, § 5(3). and grants him the exclusive power to grant
reprieves, commutations, and pardons. N.C. Censt. art. IT1, § 5(6).

But the general duty to “take care that the laws be faithfully executed” is not
like the Governor's power as commander-in-chief More than one official can “take
care that the laws be faithfully executed” at the same time. There is nothing
“exclusive” about an instruction to follow the law. All the Take Care Clause requires
is that the Governor carry out those powers he has heen delegated in a manner that
is faithful to the laws the General Assembly enaects.

Although the Governor often quotes it out of context. the Court’s opinion in
Cooper I ostensibly recognizes this. There, the Court held only that the Governor's
duties under the Take Care Clause carry with them “the ability to affirmatively
implement the policy decisions that executive branch agencies subject to his or her

control are allowed, through delegation from the General Assembly.” Cooper I, 370
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N.C.at 415, 809 S.E.2d at 112 (emphasis added). And even then, any such power is
only “interstitial” 370 N.C. at 416 n.11, 809 S.E.2d at 113 n.11 (emphasis added).
But that. of course, means the Governor has no power to make policy decisions
contrary to those enacted by the General Assembly, nor to make such decisions
regarding matters that have not been assigned to him.

The Supreme Court has confirmed this understanding of the Take Care
Clause. In Cooper Appropriations, the Supreme Court rejected the Governor’s claim
that the Take Care Clause required that he be able to decide the distribution of
federal block grants. See Cooper v. Berger. 376 N.C. 22, 852 S.E.2d 64 (2020)
(Ervin, J) (“Cooper Appropriations”). As the Court explained in that case. the
Governor has no power to make “interstitial decisions” regarding gquestions the
General Assembly has not delegated to him. Id. at 46, 852 S.E.2d at 64. Thus, the
Court concluded that the General Assembly’s decision to direct the distribution of
federal block grants did not impermissibly interfere with the Take Care Clause
because “the General Asserbly has not delegated the authority to determine how the
relevant federal block money should be spent.” Id.

In short, the Take Care Clause does not establish a duty that belongs
exclusively to the Governor. Nor does it grant him a right to carry out his “views and

priorities” in a manner that conflicts with the express choices made by the General

Aszembly.
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C. Our Constitutional History Confirmes that the Governor Shares
Execcutive Authority.

Unable to find 2upport in the text, the Governor cherry-picks the conetitutional
history. To that end. he claims that, over time, the People have bolstered the
Governor's excecutive powcer so that he now serves as the “People’s clected execcutive.”
(Gov. Br. at 14-19).  But he ipnores that the People have never amended the
Constitution to vest executive power excluzively in the Governor, Nor have they
reversed the 1876 amendiments Lthat restored the General Assembly's authorily Lo
choose who appoints atatutory officialzs, To the contrary, the People have consiatently
rejected altempts Lo eliminate or reduce the power of the: Yother elective officers”™ who
comprize the Council of State, each time reaffirming their commitment to the plural
executive model that has been part of this State's structure sinee its founding.

The Governor's claim that the 368 Constitution’z addition of the Vesting
Clause and the Take Care Clavse rellecled a desire Lo create a unilary executive
crossly misreads the history, Indeed, he ignores that the same Constitution provided
that the “Exceutive Department” would include not just the Governer, but also "a
lisutenant Governor, a Secretary of State, an Auditor, a Treasurer, a Superintendent
of Public Works, a Superintendent of Public Instruction, and an Attorney Gencral.”
See NLC. Congst. of 1868, art. 111, § 1. And just as the Governor went from being
appointed to belng clected statewide, so too did the Council of State. Just as the
duration of the Governor's term grew to four vears, so too with the Counell of State,
mee N.C. Const of 1835, arl, I1, §§ 1-2; N.C. Const, of 1868, arl. IT1, § 1. And, most

importantly, while the 1868 Constitution vested the Governor with the "Supreme
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cxccutive power,” it also provided for the first time that the duties of the other officors
comprising the “Executive Department” “sheall be preseribed by law.” See N .C. Const.
of 1868, axt. IIL, § 13, This makes perlecl sense. Il the Governor has the “supreme
executive power” there must be some other, inferior other executive power.
Accordingly, the 1868 Constitution elevaled the Couneil of State o “a body of directly
elected officers, with executive duties of their own.” John V. Orth & Paul Martin
Newby, The North Carolina State Constitution 124-25 (2d ed. 2013) {(emphasis added).
Executive power may vest 1n the Governor by default, but the {feneral Assembly can
assien specifie dutics to other officers.®

The Governor seeks to ignorve this (inconvement) part of our Constitutional
history, But the balance ztruck by the 18€5 Conztitution remains today, Our
Constitution still vests the Governor with executive power as a general matter, See
N.C, Const. art. ITI, § 1. It still provides that he sharcs that exceutive power with
other executive officials. And the General Assembly stills assigns duties to these
“Dther elective officers” within the executive branch. See N C. Const. art. IT1, § 7(2):
gee alsn Report of the North Caroling Stade Constitution Study Commission 1968, p.
10 {(explaining that the 1971 Constitution reflected “general editorial revision(s] . . .
none |of which were| caleulated . . | to bring about any fundamental change in the

power of state and local government or the distribution of that power”); id. at 151-32

r

b In thiz way the Vesting Clause establishes a general, default rule: Duties not
assigned to any other officer fall to the Gevernor by default. But that does not prohibit
the General Assembly from assigning specilic duties Lo speeilic officials,
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("The General Assembly will not be deprived of any of its present authority over the
structure and organization of state government.”).

The Governor's rendition of history also fails to mention that the People have
repeatedly rejected measures to shed our State’s plural executive. The 1968 North
Carolina State Constitution Study Commission proposed a series of amendments that
would have moved members of the Council of State under the Governor. The
Commission proposed having the Secretary of State and the Commissioners of Labor,
Insurance, and Agriculture appointed by the Governor, and the Superintendent of
Public Instruction appointed by the State Board of Education. Report of the North
Carolina State Constitution Study Commission 1968, p. 117 (1968). But the People
demurred. See Ferrel Guillory, The Council of State and North Carolina's Long
Ballot: A Tradition Hard to Change, N.C. Insight, 40, 42-43 (1988). In the same way,
in 1987, both Governor Martin and Lieutenant Governor dJordan supported
amendments that would have made the Superintendent of Public Instruction
appointive. Id. The Peopls rejected those proposals as well, confirming a desire to
maintain the plural executive that has been part of our State's constitutional
structure from the start. Id.

And, as set forth above, the General Assembly has continued to assign duties
to the other members of the Council of State, which they exercise independently of
the Governor. In sum, our constitutional history contradicts the Governor's reading
of the Vesting Clause and Take Care Clause. The People have chosen to diffuse

executive power. And unless they change their mind, it must remain that way.
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D. No Case Prohibits the General Assembly from Assigning the
Auditor Power to Appoint the Board of Eleetions

The Governor's challenge to Senate Bill 382 finds no support in the case law
either.

Although he floods his brief with cites to MeCrory, Cooper I, and Cooper
Confirmation, those cases do not control here, Indeed, each decision stressed that,
“lalz in MeCrory, ‘our opinion takes no position on how the separation of powers
clause applies Lo Lhose exceulive departments that are headed by independently
glected members of the Council of State.” Cooper Confirmation, 371 N.C. at 806 n.5,
822 5.K.2d at 292 n. 4 (quoling MeCrary, 368 N.C. atl 646, n.5, 781 5.E.2d at 256 n. d)
(emphasis added): Casper 1. 370 N.C. at 407 n.4. 8G9 8. K. 2d at 107 n.4 {(same).

The Governor also claims that Stafe 1 Camacho, 329 N.C. 589, 594 (1991} and
MN.C. State Bd. of Edue. v, State, 371 N.C. 170, 514 5. E.2d 67 (2018) support his broad
view of the Take Care clause. They do not. In lact, both Camacho and Siate Board
support the Legislative Defendants, not the Governor. To start, the Vesting Clause
and 1l scope were nol. ab issue in Siate Board of Edwcation. Rather, Lhal case [ocusced
on a dispute between the Buperintendent of Public Instruction and the State Board
of Education. To resolve that dispute, the Court needed to interprel two constitutional
provizions, Article IX, § 5 and Article TX, § 4(2), that are not at issue here. Those
provisions explicitly provide the powers and dutics of the State Doard of Bdueation
and the Superintendent of Public Instruction. Id. Likewise, in Camacho the Court

[pund that N.C. Const. art. IV, § 18 and N.C.GLS. § 114-11.6 pave districl allorneys
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the oxclusive diseretion to determine whether to reguest the prosecution of any
individual case by the Speaial Prosecution Dhvision. fd, at 594,

AL bowtom, Stale Board and Camache hold only thal when a constilutional
statutory provigion gives certain powers to an officer the General Asgembly cannot
reassipn Lhem., The problem foe the Governor is that no provision gives him the
exclusive power to adminigter elections, or to appoint the Board of Klectiong’
members. Indeed, no provision of the Constitution requires that there be a Board of
Electioms at all.  Instead, the Board 1s a statutomly created body, The General
Aszzembly 1s thus frec to assign the duty Lo appoint its members, See MeCrory, 368
N.C. oat 644, 781 5. K.2d at 255 (holding that the avpointments cliuse “means the
same thing it did in 1876”7 and thug only grants the Governor the exelusive right to
appoint constitutional officers, not staiutory officers™.  And nothing in the
Constitution prohibits it from assiening the duty to make those appointments to one
of the “other elective officers”™ in the executive branch—indeed, the Constitution
cxpreasly allows it to do so. See N.C. Const. art. 111 § 7(2).

Ultimately, the Governor's argument amounts to nothing more than an
agsertion that once the General Assembly aseigns him some authority, it iz stuck and
can never assign it to any other executive officer. But this estoppel argument fails as
a matter of hazic logic. Senate Bill 252 does not “reassign” or “transfer away” any
power that belongs exelusively to the Governor,

Indeed, Senate Bill 382 does not even implicate the separation of powers

clause, which speaks only to the separation of powers betiveen the branches. See N.C.
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Const. art. L § 6 ("The legislative, exceutive, and supreme judicial powers of the State
vovernment shall he forever separate and distinet from each other ™} Instead, the
Auditor—an independently elected member of the executive branch—appoints all the
State Board of Elections’ members,

As a resull, the Governor eannol show Lhat Senate Bill 382 violates Lhe
separation of powers.

ITL SENATE BILL 382 REPRESENTS A LEGITIMATE EXERCISE OF THE
GENERAL ASSEMBLY'S AUTHORITY TO ORGANIZE AND
STRUCTURE EXECUTIVE AGENCIES.

Finally, having established that our Conatitution does not create a unitary
exceutlve and that the Take Care Clause 1s nol a source of power, the Governor’s [1nal
premize fails. The General Assembly has plenary power to assign the Auditor
oversight authority over the State Board

The Constitution expreszly s=tognizes in Article III, Section 7(2) that the
senceral Assembly has the power Lo allocate dulics ameong the constitulional officers
who comprise the executive branch., See N.C. Const. art III, § 7(2) (providing that
“their respective dutics shall be prescribed by law.”); see also Report of the North
Carolina State Constitution Btudy Commission 1968, p. 104 {1968) {"In North

Carolina, most of the Governor's powers derive from statute, not the constitution.™) s

Az a result, whether to create, elimninate, or move a board or commission to another

& The Constitution also recognises that the General Assembly has ullimale
authority to organize and reorganize executive apgencies. See N .. Const. art. 111,
§ B(10) {(“T'he General Assembly shall prescribe the functions, powers, and duties of
the administrative departments and agencies of the State” and has the authority to
“alter them from time to time.”); see also Adams v. N. Carolina Dept of Nat. & Econ.
Fes., 205 N.C. 6R3, 696-97, 249 5.1.2d 402, 410 (1978).
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department 18 “a decision committed to the sole discretion of the General Assombly.”
Cooper §, 370 N.C. at 409, 809 5.1K.2d at 108 {emphasis added): see also McCrory, 368
N.C. at 664 (noting “the General Asscembly's significant express constilutional
authority to assign executive duties to the constitutional officers and organize
cxeculive depariments™; Martin, 320 N.C. al 524 (plurality) ("The citizens of this
state have the mght to distribute the governmental power among the various
branches of the government.”).

What 15 more, the General Assembly’s abality to structure boards 15 one of the
main ways it cnsurces that executive branch officials carry out their dutics in a
manner consistent with poliey deomsions reflected 10 the State’s laws. 1t thus serves
a2 an eazential check on the exercige of czocutive power. See, eg., Adoms .
N. Carolina Dep't of Not. & Econ. Res., 205 N.C. 683, 698, 249 8. K.2d 402, 417 (1978)
{"Procedural safepuards tend to encowrage adherence to legislative standards by the
agency to which power has been delegated™); State ex rel. Comm’ of Ins v
N. Carolinag Rate Burear, 500 N.C. 381, 409, 269 5.1.2d 547, 5687 (1980) (noting that
procedural controls “minimize the potential of unfairness in embodying” too much
power “in one person or agency ); 2ee also Cooper Confirmation, 371 N.C. at 809, 822
S E.2d at 295 (upholding laws that require Senate confirmation of members of the
Grovernor's cabinet).” Accordingly, the General Asscmbly can assign powers to the

-

In seeking to avold this straightforward conclusion, the Governor meets
himgelf coming and going. After explaining to the Court that the other executive
officers have no express or inherent power, but only those assigned by law, the
Governor then argpues that the Auditor cannot oversce cleetions because it i= not in
line with his “traditional role” (Gov. Br. at 29-33). Dul the Auditor cannot,
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Board of Flections, decide that the board shall be housed under the Department of
the State Auditor, and then assign him the duty of appointing its members, Such an
arranpement, 18, 1h fact, what the People mtended when they chose to maintain a

plural executive.

In the end, the Crovernor seeks to contravens the sepavation of powers by
advocating a pogition that would (i) disrepard the People’s express decision to check
the accumulation of executive power by authorizing the General Assembly to allocate
duties among a multi-member executive branch, and () use the courts to second-
guess the propriety of the General Assembly’s pohiey decsions under the guise of
judicial review. The plain text of the Conztitution establishes the Aunditor as a
member of the executive branch and authorizes the General Assembly to assign his
dutics. Thus, the decision to assign the duty of appointing the Board of Elections’
members to the Auditor 15 one the General Assembly was expressly authorized to
make. The analyaiz must cnd there.

CONCLUSION

For each of the reasons stated above, as well as those set forth mn their opening

bricl, Legislative Defendants submit that the Court should enter summary judgment

in their favor with respect to each of the claims aszerted in the Governor's Complaint.

simullancously, (1) have no inherent powers yef also (11) be constitutionally lmited
to carrving out only those duties that conform to his “traditional role.” Both cannot
be true.

22



This the 17% dav of March, 2025,
WOMELE BonNn DIcRKINSON (US) LLP

Fef Malthew F. Tilley

Matthew F. Tilley (N.C!. Bar No. 40125)
Mike Ingersoll (N.C. Bar. No.52217)
Emmett Whelan (N.C. Bar No. 58139)

301 South College Street, Suite 3500
Charlotte, North Carolina 28202-6037
Telephone: (704) 331-4800

Malthew. Tdlev@whd-us.com
Mike Ingersolk@whd-us.com
Emmett. Whelan @whd-us.com

NELsON Mur.ins RILEY &
SCARBORCUGH LLFP

Fa/ 0 Martin Warf
Miuih 11 Haffstetler, [T (N .C. Bar No. 7170)
13, Martin Warf (N.C. Bar No, 32982)

A01 Iillshorouph Sieeet, Swite 1400
Raleigh, NC 27603

Telephone: {919) B77-3800
Facsimile: (919) 877-3799

noah hutfstetleri@nelsonmulling.com
martin.warfignelsonmullins.com

Attorneys for Philp E. Berger, in his official
capaciiy as President Pro Tempore of the
North Caroling Senate, and Destin O, Hall, in
his afficial capacity as Speaker of the North
Careling House of Representatives

23



CERTIFICATE OF SERVICE

I hereby certify that on March 17, 2025, | caused a copy of the foregoing
document to be served upon all parties via email az followa:

Jim W. Phillips, Jr.
jphillips@brooks pierce.com
Eric M. David
cdavidi@brookspicrec.com
Daniel F.IE. Bmiith
dsmith@brookspierce.com
Amanda 5, Hawkinz
ahawkins@brookspierce.com
Brooks, Piskc, McLexpon, Hupprnikey& Lisonary, LL.P.
Renaissance Plaza, Suile 2000
230 North Elm Street
Greensborg, NC 27401

W. Bwain Wood
swood@mormngstarlaweroup.com
MORNINGSTAR LAW GROUT

434 Favetteville Street, Suite 24200
Raleigh, N{' 27601

Attornevs for Plaintiff Jchua H. Stein - Governor of the
State of North Caroling

W. Elliz Boyl=

Alex C. Dale
docket@wardandsmith.com

Ward and Smith, P.A.

1.0, Box 330089

Raleigh, NC 276.16-3009

Attorney for Dave Boliek, in his official
capacily as N.C. State Awditor

fa/ Matthew F. Tillev
Matthew F. Tilley

24



