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Defendants Philip E. Berger, in his official capacity as President Pro Tempore
of the North Carolina Senate, and Destin C. Hall, in his official capacity as Speaker
of the North Carclina House (together, “Legislative Defendants”) submit this brief in
opposition to Governor Stein’s Motion for Preliminary Injunction.

INTRODUCTION

The Governor seeks a temporary restraining order and preliminary injunction
against sections 3A.3.(b). (c), (d). (D. (g). and (h) of Senate Bill 382. To claim such
extraordinary relief the Governor makes an even more extraordinary claim: Despite
its text, structure, and history, our Constitution actuaily establishes a unitary
executive, rather than the plural executive model 1hat has been a feature of this
State's government since its founding. Accordingly, the Governor claims that all
executive power must vest in him, and thai no duties (at least not duties he wants for
himzelf) can be assigned to any other executive officer. He therefore says he will
suffer irreparable harm without an injunction and that the balance of equities
commands the relief he secks, None of that is true. His motion should be denied.

Like all other acts of the General Assembly, Senate Bill 382 (which was passed
over the Governor's veto) is presumptively consututional. The North Carolina
Supreme Court has made this clear, time and again. And yvet the Governor seeks to
push that presumption aside in order to urge the Court to enjoin Senate Bill 382
merely because he disagrees with it, But his disagréeement is not enough. [t 15 not

enough to invalidate the law, nor is it enough to enjoin it.
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Our Consttution expressly deseribes the duties, responsibilities, and powers
of the Governor, as do the General Statutes. And the gubernatorial powers the law
and Constitution enumerate are also his limits, The General Assembly, however, is
different. It exercises all power not otherwise limited by express terms of the
Constitution. Thus, unlike the Governor, the General Assembly "need not identify
the constitutional source of its power when it enacts statutes” and mstead may “rely
on its general power to legislate, which it retains as an arm of the people.” Cogper v.
Berger, 371 N.C. 799, 815-16, 822 S.E.2d 286, 299 (2018) ("Coaper Confirmation”)
(citation omitted). The General Assembly alzo has the express authority to organize
government and assign duties to the members of the executive branch. N.C. CONST.
art. IT1. § 5(10). Accordingly, updating the Board of Elections’ structure is “committed
to the sole discretion of the General Asgembly.” Cooper v. Berger (“Cooper I"), 370
N.C. 392, 409, 802 S.E.2d 98, 108 (2018). And importantly here, 1t has express power
to assign duties (Le., executive functions) to the other elective officers that comprise
the executive branch, Ses X.C. Const. Art. ITI, § 7(2).

Our Constitution also does not vest executive power in the Governor alone.
Unhke the federal Constitution, North Carolina’s Constitution does not establish a
unitary executive. Rather, our government is deliberately structured with a multi-
member executive branch. For this reason, the Governor's analogies to federal law

fail. Although they use similar language as their federal counterparts, the Vesting



Clause! and Take Care Clause® of our Congtitution apply to a government with a very
different history and structure. Indeed, our Constitution expressly anticipates that
the General Assembly will have the power to assign duties and functions to other
members of the executive branch in Article T11. § 7(2). This casze begins and ends
there. Although the Governor cites MeCrary, Cooper I, and Cooper Confirmation,
none of those decisions addressed laws that allocate power within the executive
branch. Thus. the Governor is left with an astounding ask of this Court: Enjoin a
law enacted in accordance with an express constitutional provision, based on a legal
claim that has never been adopted by any of our appellaie courts.

Nor 1s there any immediate harm that commnnds such extraordinary rvelief. At
its core, the purpose of a temporary restraining order and preliminary injunction is
to meet an emergency. It is clear no emerconcy exists here. The Panel already stated
m its recent Scheduling Order tha! a decision on the merits of the Governor's
challenge to Senate Bill 382 wiil come before it goes inlo effect—that is, before the
bill has any impact on the Governor.

Finally, the equities favor denying the Governor's motion. There iz no harm to
the Governor—beyvond his own dissatisfaction—in having to faithfully execute a
presumptively constitutional law. But the harm from the inversion of this
presumption necessarily restricts the General Assembly’s constitutional freedom to

legislate. Enjoining Senate Bill 382—whose structure has never heen deemed

! N.C. CONST. art. III, § 1.
¥ N.C. CONST. aru, I11, § 5(4).



unconstitutional—only to later have the Supreme Court confirm the law's presumed
constitutionality 15 time that cannot be recovered.

A law is only invalid if it is unconstitutional beyond a reasonable doubt—that
is, there are no set of circumstances under which it may be constitutional, The
Governor cannot meet this high bar, and to enjoin the effectiveness of Senate Bill 382
necessarily restricts the General Assembly’s constitutional authority to reorganize
the Board it created. An imjunction does not avoid inequity, it creates it, The

Governor's Motion should be denied.

STANDARD OF REVIEW
L Preliminary Injunctive Relief Is An Extrsordinary Remedy.

“The primary purpose of a temporary vestraining order 18 usually to meet an
emergency when it appears that any delzy would materially affect the rights of a
plaintiff,™ Hutchins v. Stanton, 23 5.C, App. 467, 469, 209 S5.E.2d 348, 349 (1974)
(quoting Register v. Griffin, 6 N.C. App. 572, 575. 170 S.E.2d 520, 523 (1969)). A
temporary restraining cvder "ig only an ancillary remedy for the purpose of
preserving the status quo or restoring a status wrongfully disturbed pending the final
determination of the action.” Hutchins, 23 N.C. App. at 469, 209 S E.2d at 349,

Similarly, a preliminary injunction is an extraordinary measure taken to
preserve the status quo during litigation, Triangle Leasing Co. v. McMahon, 327 N.C.
224, 227, 393 S.E.2d 854, 856 (1990) (quoting Investors, Inc. v. Berry, 293 N.C. 688,
701. 239 S E.2d 566. 574 (1977)). Because of its extraordinary nature. a preliminary
injunction will not issue unless a movant can show a “likelihood of success on the

merits of his case,” and that he 1z “likely to sustain irveparable loss unless the
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injunction i# issued, or if, in the opinion of the Court, ssuance 15 necesgary for the
protection of [the] plaintiffs mghts during the course of litigation.” A.E.P. Indus.,
Ine. v. MeClure, 308 N.C. 393, 401, 302 S.E.2d 754 (1988); see also N.C. R. Civ, P,
G5(b). A court must also weigh the potential harm a movant will suffer if no injunction
1s entered against the potential harm to a defendant if the injunction is entered. See
Williams v. Greene, 36 N.C. App. 80, 86, 243 5.E.2d 156, 160 (1978): see also State v.
Fayetteville St. Christian Sch., 299 N.C. 351, 357, 261 S.E.2d 908, 913 (1980) (stating
that adjudication of a motion for injunctive relief requires “a careful balancing of the

equities”).

II. A Facial Challenge Is “The Most Difiicult Challenge To Mount

Thiz Court must presume that laws passed by the General Assembly ave
constitutional. MeKinney v. Goins, No. 109PA22.2 2025 N.C. LEXIS 65, at *11
(Jan. 31. 2025) (Newby, C.J.): Stale v. Strudwick, 379 N.C. 94. 105, 864 S.E.2d 231.
240 (2021) (“[Wle presume that laws enacted by the Ceneral Assembly are
constitutional.”). And the party challenging a law's constitutionality—here, the
Governor—bears the burden of overcoming this presumption of validity. Cmty.
Suevess Initiative v. Moore, 384 N.C. 194, 212, 886 S.E.2d 16, 32 (2023). The burden
to overcome that presumption is high. The judiciary cannot declare an act invalid
unless the plaintiff can show an “express provision” of the Constitution “explicitly”
prohibits that act, “bevond a reasonable doubt.” Harper v. Hall, 384 N.C. 292, 298,

BRG 5.E.2d 393, 399 (2023) (emphasis added); Tvarsson v. Off. of Indigent Def, Servs.,



156 N.C. App. 628, 631. 577 S.E.2d 650. 652 (2003) (quoting Baker v. Martin, 330
N.C. 331, 334, 410 S E.2d 887, 889 (1991)).

The Governor's claim involves a facial challenge, which represents the “most
difficult challenge to mount suceessfully.” State v. Bryant, 359 N.C. 554, 564, 614
S.E.2d 479, 485 (2005), Facial challenges ave “seldom”™ upheld “because it is the role
of the legislature, rather than |a] Court, 1o balanve disparate interests and find a
workable compromise among them." Cooper v. Berger, 371 N.C. 799, 804, 822 5.E.2d
286, 292 (2018) (“"Cooper Confirmation”) (quoting Beaufort Cty. Bd. of Educ., 363 N.C.
500, 502, 681 S.E.2d 278, 280 (2009)). Ultimately, “[aln individual challenging the
facial constitutionality of a legislative act must establish that no sef of erreumastances
extsls under which the act would be valid. " Bryoat, 369 N.C, at 564, 614 S.E.2d at 486
(emphasis added). In other words. the ecastitutional vielation must be “plain and
clear.” McCrory, 368 N.C. at 639, 751 S.E .2d at 252 (citation omitted). To determine
whether a violation is “plain and clear.” courts look to the “text of the constitution,
the historical context in which the people of North Carcling adopted the applicable
constitutional provision, and our precedents.” Cooper I, 370 N.C. at 413, 809 S.E.2d
at 111; see alse McKinney, No. 100PA22-2, 2025 N.C. LEXIS 65, at *17.

The Governor has not met, and cannot meet, this burden. Senate Bill 382 i a
valid exercise of the General Assembly's power to organize and regulate
administrative agencies. And thus the Governor's motion for a preliminary injunction

must fail.

=)



ARGUMENT

To begin with, the Panel stated in its March 26, 2025, Scheduling Ordor that
the Governor's pending motion for TRO and preliminary injunction, as well as the
pending cross-motions for summary judgment, will be heard on April 14, 2025, The
Panel further stated that “[t|he Court intends to issue its ruling by May 1. 2025[.]"
the effective date of Senate Bill 382. In other words, the full merits of the Governor's
claims will be heard and decided before the challenged portions of Senate Bill 382 go
into effect, which impending date is the impetus for the Governor's motion. See Pl.'s
Mot. for TRO, 99 9(a)-(b). Consequently, there i no emevgency requiring temporary
or preliminary injunctive relief and the permaneat injunction he seeks will be
decided before the effective date of the legislation he challenges.

Still, even if an emergency did exist aufficient to justify the Governor's motion.
he iz not entitled to preliminary relicd, First, he cannot show irreparable harm from
complying, even for a shoyt pericd, with a presumptively constitutional law. Second,
the public interest favore such compliance, not avoiding it. Third, he is not likely to
suceeed on the merits of the Supplemental Complaint.

I. T v r Not Likel cceed i i
Claim.?

The Governor's motion for preliminary injunction frils because he cannot

establish a likelihood of success on the merits of his claims. As stated above, to have

a law declared invalid, a plaintiff must establish that it 1s unconstitutional "bevond a

4 In the interests of judicial ecconomy, Lemslative Defendants will not repeat
verbatim the merits argument yaised in their motion for summary judgment, and
mstead simply incorporate those arguments ag if fully stated here.
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reasonable doubt.” Hart v. State, 368 N.C. 122, 126, 774 S.E.2d 281. 284 (2013)
(emphasis added) (citing Baker, 330 N.C. at 334, 410 S.E.2d at 889). This requires
the Governor to show that "no sef of circumstances exist” under which Senate Bill 382
would be constitutional. Bryant, 359 N.C. at 564, 614 5.E.2d at 485 (emphasis added).
The Governor cannot show a likelihood of success under such a standard for three
rEasONS.

First, the General Assembly’s enactment of Senate Bill 382 rests on both its
inherent and express authority to structure State agencies and to assign duties to the
“other elective officers” who serve on the Couneil of State. Our Constitution does "not
enumerate the powers of the General Assembly.” Cooper Confirmation, 371 N.C. at
815, 822, S E.2d at 299 (2018). As a result, “sll power not expressly limited by the
people 1n the constitution remeains witk the people and ‘s exercised through the
General Assembly, which functions ss the arm of the electorate.™ Id. 371 N.C. at
815-16, 822 5.E.2d at 299 (quoting Pope v. Easley, 354 N.C. 544, 546, 556 S.E.2d 265,
267 (2001) (per curiam}l. The General Assembly thus “need not idenfify the
constitutional source of its power when it enacts statutes” but may “rely on its general
power to legislate. which it retains as an arm of the people.” Id. What i1s more, the
General Assembly also has the express authority to organize government and assign
duties to the members of the executive branch. See N.C. CONST. art. I11. § 5(10). As a

result, anv decision about the Board of Election’s strueture iz “committed to the sole
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discretion of the General Aszembly.” Cooper I, 370 N.C. at 409, 809 5.E.2d at 108
(emphasis added).

Second, Senate Bill 382 does not violate the Separation of Powers Clause, As
matter of plain text, the General Assembly’s decizions to transfer the Board of
Elections to the Department of the Auditor and to give the Auditor the power to
appomnt the Board's members (as well as the fifth member of the county boards) do
not implicate the Separation of Powers Clause. The Governor and the Auditor are
both executive officers. The Governor's current challenge thus involves an intramural
dispute over the allocation of power within the executive branch. The Separation of
Powers Clause, howevey, only speaks to the separariin of powers between branches,
not within them. N.C. CONST. art. 1, 6 ("The legislative, executive, and supreme
judicial powers of the State government shall be forever separate and distinet from
each other." (emphasis added)); accird Harper 384 N.C. at 298, 886 S.E.2d at 399
(explaining the clause is intewded to protect the people by “keeping each branch
within its deseribed sphere{]|” and mevely provides that the "powers of the branches
are ‘separate and distinet”™ (emphagsis added)).

To avoid this, the Governor repeatedly cites MeCrory, Cooper I, and Cooper
Confirmation. But these cases are inapposite. None dealt with boards or commissions
within departments headed by other Council of State members, Indeed, the Court
stressed each time that, “[a]s in McCrory, ‘our opinion takes no position on how the
separation of powers clause applies to those executive departments that arve headed

"

by independently elected members of the Council of State.” Cooper Confirmation, 371
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N.C. at 805 n4, 822 SE.2d at 292 n.4 (quoting MeCrory, 368 N.C. at 646, n.5, 781
S.E.2d at 256 n. 5) (emphasis added); Cooper I, 370 N.C. at 407 n.5, 809 S.E.2d at 107
n.5 (same), The Governor's reliance on those cases is therefore misplaced.

Finally, Senate Bill 382 does not viclate the Vesting Clause or the Take Care
Clause. While our Constitution provides—as a general matter—that "the executive
power of the Stare shall be vested in the Governor” in Article IT1. Section 1. and
charges the Governor with the duty to “take care that the laws be faithfully” executed
in Article III, Section 5(4), 1t does not stop there. The Constitution also establishes
nine “other elective officers” who are also members of the executive branch, and states
that “their respective duties shall be preseribed by taw.” N.C. Const. Art. 111, §(2)
(Lieutenant Governor); § 7 ("Other elective offivers”).

To avoid this, the Governor claims the Vesting Clouse and the Take Care
Clause should be read in the same cianner as their federal counterparis. But the
structure of our State Constitution is different.! When imnseried into our
Constitution, those clauses must be read m pari materia with the rest of our State
Constitution, and, in particular, the provisions expressly establishing other executive
officers and charging the General Assembly with responsihility for assigning their

duties.

4 In comparing the appeintments clauses of the State and federal Constitutions,
the Court in MeCrory made a similar ohservation. noting that “[oJur interpretation of
the appointments clause in the state constitution differs from the United States
Supreme Court's interpretation of the federal constitution’s appointments clause”
because North Carolina’s appointments clause “differs in both text and history”
State v. Berger, 368 N.C. 633, 640 n.3, 781 5.K.2d 248, 252 n.3 (2016).
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Thus. while the Vesting Clause creates a goneral rule that means duties vest
in the Governor as a matter of default, it 15 subject to the later. more specific
provisions that permit the General Assembly to assign duties to other Council of State
members, Cooper Confirmation, 371 N.C, at 800, 822 S.E.2d at 290 (explaining that
the Governor has a duty ef faithful execution, but “the Governor is not alone in this
task,” and “[t]o assist the executive branch in fulfilling its purpose, our constitution
requires the General Assembly to ‘prescribe the functions, powers. and duties of the
administrative departments and agencies of the State” under Article I11, § 5(10)).

Indeed, the Constitution expressly directs the Geaeral Assembly to prescribe
those executive officers’ duties, N.C. Const. art. 111, §§ 6, 7(2), whase "power and
autharity” “emanate from the General Assewbly and are limited by legislative
prescription.” State ex rel, Comm nr of Ins v. N.C. Auto Rate Admin. Office, 287 N.C.
192, 214 S.E.2d 98 (19753). For this tea=zon, the only court to have ever addressed a
claim similar to the one the Governor now asserts, held that laws granting
appointments to other Council of State members were constitutional so long as they
allocated a majority to the executive branch. See Cooper v. Berger, 23CV282505-910
(Wake) (Feh. 28, 2024 Order on Motions for Summary Judgment. 9% 50-54) (attached
as Exhibit A).

Similarly, although the Governor believes that it grants him a broad power to
enact executive policy, the Take Care Clause iz not a conferral of power, it is a Jimil.
The clausge subordinates the Governor's power to legislative divection by commanding

that he act within, and not exceed, the bounds of the laws passed by the General



Assembly. See N.C. ConsT. art. III, § 5(4) ("Execution of laws. The Governor shall
take care that the laws be faithfully executed.”). Thus, according to its plaimn language.
the clause requires the Governor to “take care” that laws are executed in a manner
“faithful,” not to his prerogatives, but to those of the legislature. As the Court
explained in Cooper I, the clause art most grants the Governor the corresponding
power to make those policy decisions he has been “allowed through deleganion from
the General Assembly.” Cooper I, 3TON.C. at 415, 809 S.E.2d at 112. Nothing in that
clause, however, prohihits the General Assembly from assigning duties to other
constitutional officers within the executive branch.

In short. the Governor cannot meet the hiph bar neeessary to mount his
challenge to Senate Bill 382. There has been o transfer of power away from the
executive branch. Nor has the Governor bean prevented from carrying out any law or
duty that has been assigned to him. .1< a result, he cannot show that Senate Bill 382's
changes to the Board of Elections, and the concomitant changes to the county boards,

violate the Constitution.

1L There Is No Immediate Harm Necessitating Preliminary Relief,

Emergency injunctive relief would be improper because the Governor cannot
show he will suffer "irreparable” harm. “A prohibitory preliminary injuneétion [should
be] granted only when irreparable injury is real and immediate.” United Tel. Co. v.
Universal Plostics, Inc., 287 N.C. 232, 235, 214 5.E.2d 49, 51 (1975) (emphasis added).
The harm the Governor seeks to prevent is the effectiveness of the challenged
portions of Senate Bill 382 beginning May 1, but the Panel already indicated it will

decide the constitutionality and effectiveness those portions prior to May 1. “The
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purpose of a preliminary injunetion is ordinarily to preserve the status guo pendin_g
trial on the merits." A.EP. Indus., Inec. v. McClure, 308 N.C. 393, 400, 302 S.E.2d
754, 750 (1983) (citation omitted), But the current law, which allows the Governor to
make all appointments that Senate Bill 382 transfers to the Auditor, will be in effect
through the date of the Panel's decision, but at the latest May 1. Thus, the current
status quo is the very relief the Governor seeks in his Supplemental Complaint.
Consequently, he has no basis 1o seek a preliminary injunction.

What is more, irreparable harm must be more than just aveiding comphance
with a statute alleged (but not proven) to be unconstitutional. This is because the
law 18 presumed constitutional until a plainaff ein establish otherwise beyond n
reasonable doubt. See Fayetteville St. Christion Sch., 299 N.C., at 358, 261 SE.2d at
913. (“Their contention that further compiance with the Act's requirements violates
their constitutionally guaranteed reiigious freedoms goes to the heart of their legal
challenge to the application of the Act itself and must await reselution at the final
hearing when all the fscts upon which such resolution must rest can be fully
developed.”). Indeed,

the mere fact that a statute is alleged to be unconstitutional or invahd

will not entitle &8 party to have itz enforcement enjoined, Further

circumstances must appear bringing the case under some recognized

head of equity junsdiction and presenting some actual or threatened

and irreparable injury to complanant’s rights for which there 15 no

adequate legal remedy.

Fox v. Bd. of Comm 'rs of Durham Cty.. 244 N.C. 497, 500, 94 S.E.2d 482, 483 (1956);
see also Elmore v. Lanier, 270 N.C. 674, 678, 155 5.E.2d 114, 116 (1967) (Plaintiff "is

not entitled to injunctive relief in the absence of allegations and proof that he will
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ruffer direct injury, such as a deprivation of a constitutionally guaranteed personal
right or an invasion of his property rights. In the absence of such allegation and proof
the Court will not pass on the constitutionality of the statute.”).

The Governor ¢cannot show a meaningful threat of irreparable harm. Instead.
the primary basiz of his alleged harm iz a misapplication of two North Carolina
Supreme Court decisions, McCrory and Cooper I—opinions that expressly took "no
position on how the separation of powers clause applies to those executive
departments that are headed by independently elected members of the Counal of
State.” MeCrory, 368 N.C, at 646, n,5, 781 S.E.2d at 256 n. 5)); Cooper I, 370 N.C. at
407 nf, 809 S.E.2d at 107 n.5 (zame); see (Supp. Compl., 19 102, 103, 105, 109).

Meireover, and as discussed more fullv sbove and in Legislative Defendants’
brief in support of their motion for semmary judgment, the General Assembly
created, and thus would be fully withia its power to eliminate, the Board of Elections.
Therefore, the mere fact that Senate Bill 382 changes its membership cannot, in-and-
of-itzelf, be an “irreparable’ harm. The same 15 true for the transfer of the Board of
Elections to the Department of the Auditor.

Simply put. the Governor offers no evidence to establish a threat of 1rveparable
harm that might require the issuance of a preliminary injunetion.

1. A Preliminary Injunction Will Harm The Public Interest.

The balance of the equities [avors denying the Governor's motion. Since the

State’s inception. our Constitution has vested the General Assembly with

significantly more power than the Governor. The General Assembly 15 the “stronger”

15



of the two branches. See Cunningham v. Sprinkle. 124 N.C. 638, 642-43. 33 5.E. 138,
139 (1899). The General Assembly acts as an arm of the People and exercises the
People's power. Pope, 354 N.C. at 546, 556 S.E.2d at 267 (citation omitted). In essence,
every North Carolina voter is present i the “General Assembly” through the voter's
representative. That is why an act of the people’'s elected representatives is
presumptively valid. fd. And “so long as an act is not forbidden, its wisdom and
expediency are for legislative. not judicial, decision.” Maready v. City of Winston-
Salem, 342 N.C. 708, 714, 467 S.E.2d 615, 619 (1996) (quoting Melntyre, 254 N.C. at
515, 119 S.E.2d at 891-92).

As discussed above, acts of the General Assembiy are presumed constitutional
unless proved otherwise bevond a reasonable doubt. This is for good reason: “All
power which is not limited by the Constitytion inheres in the people, and an act of a
State legislature is legal when the Constitution contains no prohibition against it,"
Lassiter v. Northampton Cty. B, of Elections, 248 N.C. 102, 112, 102 S5.E.2d 853, 861
(1958), aff'd, 360 U.5. 45; 79 8. Ct. 985 (1959), and “it 15 the role of the legislature,
rather than [the courts]., to balance disparate interests and find a workable
compromise among them.” Beaufort Cty. Bd. of Edue. v. Beaufort Cty. Bd. of Comm 7s.
363 N.C. 500, 502, 681 8.E.2d 278, 280 (2009) (citation omitted),

But the People have no redress when a trial court enjoins a vahd law,
potentially for vears, until a final yuling on the merits by the North Carolina Supreme
Court. See, eg.. Town of Boone v. State, 369 N.C. 126, 794 S E.2d 710 (2016)

(reversing grant of injunction against tho General Assembly. holding that challenged
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law was constitutional and within the General Assemblyv's plenarv power. after
injunction in place for two years). Indeed, “a restriction on the General Assembly is
in fact a restriction on the people.” McCrory, 368 N.C. 633, 651, 781 S.E.2d 248, 259
(2016) (Newhby, J., concurring in part and dissenting in part).

Thus, an injunction enjoining the Board of Elections to protect the Governor's
right to faithfully exeente the laws atself arrests the legislature's right to make laws,
at least until they pass constitutional muster, In balancing the equities. this is an
meguitable vesult for the People. There is no cognizable harm to the Governor if a
presumptively constitutional law is not enjoined pending a decizion on his allegations
of unconstitutionality. And the executive branch—here, the Governor—may be made
whole by invalidating a law and permitting hiii to appoint board membership as he
sees fit. The People, however, are restrigied from lawmaking—and exercising thewr
governance in the manner they wish via the laws they delegate their elected
representatives to pass—unti! a presumptively conslitutional law is confirmed
constitutional. This inverts the standard, and in the context of the separation of
powers, is antithetical to protecting the branches’ separate powers.

After vears of litigation by the Governor and his predecessor seekig to block
reforms to the Board of Elections, the General Assembly availed itself of an option
expressly granted to it under our Constitution and transferred the Board of Elections
to the State Auditor and gave the Auditor power to appoint the Board's members,
Enjoining Senate Bill 382 would deny the People their ability to change the Board's

structure, effectively placing it bevond democratic control. On balance. this creates



inequity, while the alternative does not. The Court should deny the Governor's

motion.

Legislative Defendants acknowledge that binding precedent may limit this

Court from concluding that the Governor's claims present a nonjusticiable political
question, That said, in anticipation of this matter proceeding to the North Carolina
Supreme Court (and if a court may hold that the issue is not one of subject matter
jurisdiction), they wish to preserve the issue for presentation 1n that forum.?
CONCLUSION
For each of the foregoing reasons, the Court should deny the Governor's morion

for Temporary Restraining Order and Preliviinary Injunction,

B Notably, the Goveraor posits that the role and function of the Auditor doesg not
relate to elections. See, ~.g., (Gov.'s Br, in Supp. Mot, for Summ. Judgt., at 19-20), He
ignores that his role and function does not either. All the same. what the Governor
deems as the “appropriate” role for the Auditor, ar any other executive officer, is not
determinative. Rather, this 1s quintessentially a pohcy issue—and “[t]he legisla tive
branch 1s without question 'the policy-making agency of our government' . | .
Rhyne v. K-Mart Corp., 358 X.C. 160, 169-70, 5394 S.E.2d 1, 8-9 (2004). And hemuﬁe
it 1= a policy issue. it i8 a nonjusticiable political question. Indeed, as the Auditor
correctly points out in his brief in opposition to the Governor’s motion for summary
judgment, the Constitution provides a political solution to the Governor's concerns
about the General Assemblys reorganization of the Board of Elections. If the
Governor disapproves of the General Assembly's statutory assignment of duties
among executive officers, he can change those assignments through an executive
order within the first 60 days of the applicable session. N.C. CONST. art, 111, § 5(10).
His changes become law unless overturned by a majority vote of either chamber. Id.
This is a process designed to resolve inter-biranch disputes exactly like this one—to
wit, a political solution.
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301 South College Street, Suite 3500
Charlotte, North Carolina 28202-6037
Telephone: (704) 331-4900

Matthew.Tilley@whd-us.com

Mike.Ingersoll@whd-us,com
Emmett. Whelan @whd-us.com

NELSON Muroins RILEY &
SCARROROUGH LLP

fa/ 1Y Martin Warf

Nosh H. Huffstetler, 111 (N.C. Bar No. 7170)
ir. Martin Warf (N.C. Bar No. 32982)

301 Hillsborough Street, Suite 1400
Raleigh, NC 27603

Telephone: (919) B77-3800
Facaimile: (919) 877-3799

nonh. huffstetleyr@nelsonmullins.com
martin.warf@Znelsonmullins.com

Attorneys for Philp E. Berger, in lis official
capacity as President Pro Tempore of the
North Carolina Senate, and Destin C. Hall, in
his official capacity as Speaker of the North
Carolina House of Representatives
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FILED
DATE:February 28, 2024
TIME; 0:2/28/2024 12,37 41 PN

WARKE COUNTY
SUPERIOR COURT JUDGES DFFICE
]
NORTH CAROLINA PTK Myers IN THE GENERAL COURT OF JUSTICE
_ SUPERIOR COURT DIVISION
WAKE COUNTY 23CV028505-910
ROY A. COOPER, I11, in his official
capacity as GOVERNOR OF THE
STATE OF NORTH CAROLINA,
Plaintiff,
V.
PHILIP E. BERGER, in his official
eapacity as PRESIDENT PRO
TEMPORE OF THE NORTH
CAROLINA SENATE: TIMOTHY E.
MOORE, in his official capacity as
SPEAKER OF THE NORTH
CAROLINA HOUSE OF ORDER
gﬁ?ﬁ?ﬁﬁg&ﬂEﬂiﬁ,ﬁE {Graqtﬁt’tg in Part and Denying in Part
CAROLINA ENVlRUNh"I ENTAL Piaintiff's Motion for Summary
MANAGEMENT COMMISSION: and dudgment and Granting in Part
JOHN (JD) SOLOMON. in his official and Denying in Part Legislative
. *it - s CHAIR of I:l:;t: North Defendants Motions for Summary
) Judgment)

Carolina Environmental Management
Commission: CHRISTOPHER M.
DUGGAN, in his official capacity as
VICE-CHAIR of the North Crrolina
Environmental Management
Commission; and YVONMNE C,
BAILEY. TIMOTHY Wi
BAUMGARTNER, CHARLES 8,
CARTER, MARION DEERHAKE,
MICHAEL 8, ELLISON, STEVEN P.
KEEN, H. KIM LYERLY,
JACQUELINE M. GIBSON. JOSEPH
REARDON, ROBIN SMITH, KEVIN
L. TWEEDY, ELIZABETH J. WEESE,
and BILL YARBOROUGH, in their
official capacities as
COMMISSIONERS of the North
Carolina Environmental Management
Commission.
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This matter came before the undersigned three-judge panel presiding at the
February 16, 2024 term of Wake County Superior Court on Governor Roy A. Cooper,
1I's (“Plaintiff") Motion for Summary Judgment and Defendants Philip E. Berger
and Timothy K. Moore's ("Legislative Defendants™) Motion for Summary Judgment
and Supplemental Motion for Summary Judgment. Having reviewed and considered
the motions, the pleadings and other filings in this matter, any affidavits and other
evidence submitted by the parties, and the arguments of counsel, the three-judge
panel grants in part and denies in part Plaintiff's Motion for Summary Judgment
and grants in part and denies in part Legislative Defoadants’ Motions for Summary

Judgment.

BACKGROUNTG :lfl'D JURISDICTION

1. In his Compigint filed on October 10, 2023 and Supplemental
Complaint filed :I:u!:mra.:rﬁr 16, 2024, Plamntifif challenges the following statutes
("Challenged Statutes”) as unconstitutional on their face because the structures
they establish allegedly violate separation of powers (N.C. CongT. art. 1, § 6):

a. Part I of Session Law 2023-136 ("Senate Bill 5127) amending N.C. Gen,
Stat § 143B-437.54 (Economic Investment Committee “EIC™);

b. Part II of Senate Bill 512 amending N.C. Gen. Stat § 143B-283
(Environmental Management Commission “EMC");

¢. Part 1II of Senate Bill 512 amending N.C. Gen., Stat § 130A-30
{Commission for Public Health "CPH");
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d. Part IV of Senate Bill 512 amending N.C. Gen, Stat § 143B-350 (Board
of Transportation “BOT");

e, Part V of Senate Bill 512 amending N.C. Gen, Stat § 113A-104
{Coastal Resources Commission “CRC™);

f. Part VI of Senate Bill 512 amending N.C. Gen. Stat § 143-241 (Wildlife
Reszources Commission “WRC™): and

g. Sections 1.(a) and 1.(b) of Session Law 2023.108 (“House Bill 488"
enacting N.C. Gen. Stat. §§ 143-136.1 & 143-137.1 (Residential Code
Council "RCC").

2. The General Assembly passed House Bill 488, 2023 N.C, Sess. L. 108,
on June 27, 2023, House Bill 488 made a number of ﬂMgM to the Building Code
Council, which will go into effect on January 1, 2625, Most significantly, House Bill
488 will eliminate the existing Residential Code Committee, which operates as a
committee of the current Building Codé Council and will establish the RCC as a

separate body. See 2023 N.C. Bess. L. 108, § 1.(a).

3. House Bill 488 will give the RCC authority to amend and adopt the
portions of the Statos Euilding Code that pertain specifically to residential
construction. 2023 N.C. Sess. L. 108, § 1.(a); accord (Complaint, § 141). The RCC
will be tasked with reviewing any proposed amendment to the North Carolina
Residential Code, including any other code section applicable to residential
congtruction. 2023 N.C. Se=s. L. 108, § 1.(a) (creating N.C. Gen. Stat. §§ 143-136.1
establishing the RCC and 143-136,1(d) enumerating its dutiez). It will also be

tasked with hearing and deciding any appeal or interpretation arising under N.C.



Gen. Stat. § 143-141 pertaining to the Residential Code, Id. Both the Building Code
Council and the RCC may prepare and adopt the State Building Code. 2023 N.C.
Sess. L. 108, § 1.(a) (amending N.C. Gen. Stat. § 143-138). Appointments to the RCC
by the General Assembly are subject to passage of an appointments hill under N.C.
Gen, Stat. § 120-121, and appointments by the Governor are subject lo Senale

confirmation, See 2023 N.C. Sess, L. 108, § 1.(a).

4. Under House Bill 488, the RCC will have thirteen members. The
Governor will appoint seven members to the RCC, while the General Assembly will
appoint the remaining six members. See N.C. Gen. St2t. § 143-136.1(n), Each of the
thirteen appointees to the Council must satisfy professional qualifications set forth
in the statute to ensure that the members possess the expertise needed to oversee
building regulations, See id.; see also N.C. Sess. Law 2023-137, § 51.(a) (clarifying
certain statutory qualifications). The Governor appoiots the RCC chair. The statute
is silent as to removal authocity (which is the same with respect to appointees to the
current Building Code f‘ﬁum:il}. A guorum of nine affirmative votes is required for

the RCC to act. See N.C. Gen. Stat. § 143-137.1(e).

5. On August 16, 2023, the General Assembly pasced Senate Bill 512,
which restructured six boards and commismons at igsue here, Under Senate Bill

B12:

a. The EMC has fifteen members. The Governor appoints seven

members, another elected member of the Council of State (the Commissioner
oy



of Agriculture) appoints two members, and the General Assembly appoints a
minority of six members, See 2023 N.C, Sess. L. 136, § 2.1(a) (amending N.C.
Gen. Stat. § 143B-283(al)). EMC members elect the chair, and each
appointing authority can remove its appointees for cause. See 2023 N.C. Sess.

L. 136, § 2.1(a) (amending §§ 143B-284 and 143B.283(h1)).

b. The CRC has thirteen mombers. The Governor has six
appointments, another clected member of the Council of State (the
Commissioner of Insurance) appoints one member, and the General Assembly
appoints a minority of six members. CRC members elect the Chair, and each
appointing authority can remove its appointees, if cause exists for removal.

See 2023 N.C. Sess. L. 136, § 2.1(a) (amending §§ 113A-1040) and 143-241).

¢. The WRC has twuﬁty-une members. The Governor appoints a
majority of eleven {with nine drawn from wildlife districts seross the State,
plus two at-largc_& s0iits), and the General Assembly has a minority of ten
appointments. Se¢ 2023 N.C. Bess. L. 136. § 6.1(a) (amending N.C. Gen. Star.
§ 143-241). Beginming on June 30, 2025, the power to fill one of the
Governor's at-large appointments will go to another member of the Council of
State: the Commigsioner of Agriculture. See 2023 N.C, Seas. L. 136, § 6.1(b)
(amending N.C. Gen. Stat. § 143-241); see aiso id. § 6.1(d) (providing that the
gamendments granting an appointment to the Commissioner of Agriculture

will take effect on June 30, 2025). Thus, at that time the executive branch
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will continue to have a majority of the 21 appointments (11), and the General
Assembly will continue to have a minority (10). Appointees serve at the
pleasure of the authority that appointed them. The Governor thus may

remove his own appointees to the WRC at any time and for any reason. Id.

d. The CPH consists of thirteen members, four of whom are elected
by the Nerth Carolina Medical Society. N.C. Gen. Stat, § 130A-30(a). Of the
remaining nine members, the Governor appoints five and the Senate and
House each appoint two. Ser 2023 N.C. Sess. L. 136. § 3.1(a). The Governor
also appoints the CPH chair. See N.C. Gen. Ste?, § 130A-31. Bach appointing
authority retains the power to remove iis appointees for “misfeasance,

malfeasance, or nonfeasance.” See N.O Gen. Stat. § 130A-30(c).

e, The EIC consists of seven members: the Secretary of Commerce,
the Secretary of Revenue; the State Budget Director; one Senate appointee;
one House appoinice; the President Pro Tempore of the Senate or his
designee; and the Speaker of the House of Representatives or his designoe.

See 2023 N.C. Sess. L, 136, § 1.1(a).

[ The BOT has twenty members, Fourteen of the BOT's members
are appointed by the General Assembly from geographic regions across the
state, with the remaining six at-large members appointed by the Governor.
See 2023 N.C. Sess. L., 136, § 2.1{(a) {amending N.C, Gen. Stat. § 143B-283(a)).

The BOT also selects its own chair and vice-chair,
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6. On October 11, 2023, Plaintift's Complaint was transferred to a three.
judge panel ("Court™ by Paul C. Ridgeway, Senior Resident Superior Court Judge,
under N.C. Gen. Stat. § 1-267.1 and North Caroling Rule of Civil Procedure 42(b)(4)
(N.C. Gen. Stat. § 1A-1, Rule 42(b)(4)).

7. Two davs later, on Qctober 13, 2023, Paul M. Newby, Chief Justice of
the North Carolina Supreme Court issued an order assigning the undersigned to
hear congtitutional challenges raised in this case, The Chisf Justice subgequently
issued a second order, dated February 7, 2024, confirming that the undersigned are
assigned to hear all constitutional challenges raised in tl'ﬁs action, including those
assertoed in Plaintiff's Supplemental Complaint.

8, On November 1, 2023, the Court heard Plaintiffs motion for
preliminary injunction. On November 00, 2023, the Court issued its order on
Plaintiff's motion for preliminary in;uﬁctiun, granting it in part and denying it in
part.

9. On November 17, 2023, the Legislative Defendants and State of North
Carolina answered Plaintiffs Complaint,

10. On December 8, 2023, pursuant to the Court's November 20 Case
Management Order, Plaintiff and the Legistative Defendants moved for summary
judgment.

11. On January 11, 2024, one day before the parties’ responses to the
cross-motions for summary judgment were due, Plaintiff moved for a second

temporary restraining order, preliminary injunction, and for leave to file a
7.



Supplemental Complaint alleging what Plaintiff characterized as an “as-applied”
challenge to Senate Bill 512's restrocturing of the EMC. Plaintiff's supplemental
allegntions related to the Commission’s decision to voluntarily terminate a lawsuit
against the Rules Review Commission.

12. That same afterncon, Plaintiffs motion for a temporary restraimng
order was heard by Judge Rebecca Holt, sitting as a single Superior Court Judge.
Judge Holt granted Plaintiffs motion for a temporary restraining order.

13.  Also on January 11, the Legislative Defendantz submitted a consent
motion to modify the November 20 Case Managemﬂﬁt Order to account for
Plaintiff's Supplemental Complaint, if necessary, irn the parties’ response briefs.

14.  On January 16, 2024, the Legisletive Defendants moved to transfer the
Supplemental Complaint to a three-iige panel under Rule 42 of the North
Carolina Rules of Civil Procedure. ﬁm.l:l General Statute 1-267.1, asserting that
Plaintiff's “as-applied” challonge was. in effect, the same as his original fanal
challenge to Part 11 of Senate Bill 512 pertaining to the restructuring of the
Environmental Mana#mem Commission.

15. On January 18, 2024, the Chief Justice assigned the Honorable Judge
John M. Dunlow, under Rule 2.1 of the Rules of Practice and Procedure, to hear the
pending motion to transfer to a three-judge panel and PlaintifTs second motion for
preliminary injunction. On January 26, 2024, Judge Dunlow heard the motion to

transfer and Plaintiff's second motion for preliminary injunction.



16. On January 29, 2024, Judge Dunlow granted the motion to transfer,
and ruled that as a single judge he lacked jurisdiction to rule on the motion for a
preliminary injunction, upon holding that the Supplemental Complaint in fact
raised a facial challenge to Part [1 of Senate Bill 512, and therefore the
supplemental claim must be heard by a three-judge panel.

17. On January 31, 2024, Legislative Defendants answered the
Supplemental Complaint and likewise moved for summary judgment ag to the
claime agserted in the Supplemental Complaint.

18.  On February 16, 2024, the undersigned pnr;ei'heard Plaintiff's and the
Legislative Defendants' cross-motions for summary judgment, including Legislative
Defendants’ motion for summary judgment as to the claims asserted in the
Supplemental Complaint,

19.  Following the Februay IIE. 2024, hearing, the pane!l denied the
Governor’s second motion for 2 preliminary injunction with respect to the EMC, and
granted the EMC's motion to dissolve the TRO entered by Judge Holt on January
11, 2024,

20. A presgent and real controversy exists between the parties as to the
constitutionality of the Challenged Statutesa,

21. Plaintiff, as the head of the executive branch directly elected by the
people, has standing to challenge the constitutionality of laws that infringe upon
the authority of his office and that of the executive branch. See, e.g., N.C. Const.

art, 1, § 6; art. 111, §§ 1, 5(4); Cooper v. Berger ("Cooper I, 370 N.C. 392, 412, 809
.0.



S.E.2d 98, 110 (2018) (reversing trial court order to the extent it dismissed the
Governor's claims for lack of standing).

22. This Court has junsdiction over the parties and subject mattor of this
lawsuit, and venue is proper. See News & Observer Publy Co. v. Easley, 182 N.C.
App. 14, 19, 641 S E.2d 698, 702 (2007) (*The principle that gquestions of
constitutional and statutory interpretation are within the subject matter
jurisdiction of the judiciary is just as well established and fundamental to the
operation of our government ns the doctrine of separation of vowers.”)

23.  Rule 56 of the North Carolina Rules of Civil Procedure provides that
the Court should enter summary judgment where “the pleadings, depositions, and
answers to intérrogatories, and admissions oy file, together with affidavits, if any,
show there is no igsue as to any matocal fact and that any party is entitled to
judgment as a matter of law.” N.C, i'.ian,. Stat. § 1A-1, Rule 56(c).

24. Both Plamntiff and Legislative Defendants agree there are no genuine
issues of material fact, end therefore the case is ripe for summary judgment as to all
claims. .I

LEGAL STANDARDS

25. Facial challenges to scts of the General Aszsemblv are the “most
difficult challenge to mount successfully.” State v. Bryant, 359 N.C. 554, 564, 614
S.E.2d 479, 485 (2005). Facial challenges are “seldom” upheld “because it is the role

of the legislature, rather than [a] Court, to balance disparate interests and find a
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workable compromise among them." Cooper v, Berger, 371 N.C. 799, 804, 822 §.1.2d
2B6, 292 (2018) ("Cooper Confirmation”) (yuoting Beaufort Ctv, Bd. of Fduc. v.
Beaufort Cty, Bd. of Comm'rs, 363 N.C. 500, 502, 681 S.E.2d 278, 280 (2000)).

26. The Court must presume that laws passed by the General Assembly
are constitutional. See Pope v. Eusley, 354 N.C, 544, 546, 556 S.E.2d 265, 267
(2001); see alse State v. Strudwick, 379 N.C, 94, 105, 864 S E.2d 231, 240 (2021)
("[Wle presume that laws enacted by the General Assembly are constitutional.”™)
Consequently, every presumption favors the validity of the challenged statutes. See
{varsson v, Off. of Indigent Def, Servs., 156 N.C. App. EE&I 631, 577 S.F.2d 650, 652
(2003).

27.  The burden to overcome the prosumption of constitutionality is high.
The judiciary cannot declare a law invalid unless its “unconstitutionality be
determined beyond reasonnble doubie” .Id. (quoting Baker v. Martin, 330 N.C, 331,
334, 410 S.E.2d 887, BRY (1821) (emphasis added)). Ultimately, “|aln individual
challenging the facial constaitutionality of a legislative act must establish that no set
of eircumstances exisié under which the act would be valid." Brvaent, 359 N.C, at
664, 614 S E.2d at 486 (emphasis added). In other words, the constitutional
violation must be “plain and clear.” Siate ex rel. MeCrory v. Berger, 368 N.C, 633,
639, 781 S.E.2d 248, 252 (2016) (citation omitted).

28. To determine whether a violation is “plain and clear,” courts look to

the “text of the constitution, the historical context in which the people of North

-11-



Carolina adopted the apphicable constitutional provision, and our precedents”
Cooper v. Berger ("Cooper I'}, 370 N.C, 392, 413, 808 8.E.2d 98, 111 (2018).

29.  All power not expressly Limited by the people in the constitution
remains with the people and “is exercised through the General Assembly. which
functions as the arm of the electorate.”™ Cooper Confirmation, 371 N.C. at 815-186,
822 S, E.2d at 299 (quoting Pope v. Fasley, 354 N.C, 544, 546, 556 S.E.2d 265, 267
(2001) (per curiam)). Accordingly, “the Genersl Assembly need not identify the
constitutional source of its power when it enacts statutes” but instead may “rely on
its general power to legislate, which it retains as an arm ﬂi." the people.” Id.

30.  In addition to the General Assembly’s inherent power, the Constitution
provides that “[t]he Ceneral Assembly shall areseribe the functions, powers, and
duties of the administrative departmenis and agencies of the State and may alter
them from time to time.” N.C. ('.DBEI‘.. art. 111, § 5(10). Consequently, whether to
create, eliminate, or move a givon heard or commission to another department is “a
decision committed to the sole diseretion of the General Assembly.” Cooper [, 370
N.C. at 409, 809 5.E.2d at 108; see also McCrory, 368 N.C. at 664, 781 8.E.2d at 268
(noting “the General Assembly's significant express constitutional authority to
pesign executive duties to the constitutional officers and orgamze executive
departments.™)

31. The General Assemhly has the power to appoint statutory officers to
the bodrds and commissions it creates. McCrory, 368 N.C. at 642-44, 781 S.1.2d at

254-556. Among other things, "appointing statutory officers is not an exclusively
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executive prerogative,” and therefore does not involve the exercise of executive
power, See Cooper Confirmation, 371 N.C. at BO5, 822 S.E2d at 292 (quoting
McCrory, 368 N.C. at 648, 781 S.E.2d at 258).

32.  "“The legislative, executive, and supreme judicial powers of the State
government shall be forever separate and distinet from each other.” N.C, CoNsT.
art, I, § 6.

33. "The Governor is our state’s chief executive. He or she bears the
ultimate responsibility of ensuring that our laws are properiv enforced. Indeed the
Constitution of North Carolina enshrines this executive ﬁutjr. “The Governor shall
take care that the laws be faithfully executed.” But the Governor is not alone in this
task. Our constitution establishes nine other offices in the executive branch . | |
these ten offices are known as the Council of State”™ Cooper Confirmation, 371 N.C.
at 789, 822 §.E.2d at 289-290 (vitations .um.il;tﬂd}_

34.  There is no bright-line rule for determining whether the Governor has
“enough control” over a Yoard or commission to comply with his or her duty to take
care that laws are faiihful]y executed. Instead, the test “is functional, rather than
formulaie, in nature,” Cooper I, 370 N.C. at 417, 809 S.E.2d 98 at 113; see also
MeCrory, 368 N.C, at 648 n.7. Thus, because “each statutory scheme is different,”
the court must engage in “z2 case-by-case analysis™ that requires it to “resolve each
challenge by carefully examining its specific factual and legal context.™ Cooper I,
370 N.C. at 414, 809 S E.2d at 111 (quoting MeCrory, 368 N.C, at 64647, 781

5.E.2d at 257)).
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35. The degree of control that the Covernor has over a committes,
commission, board, or council that 15 “primarily administrative or executive in
character,” 1s dotermined by the Governor's “ability to appoint the commissioners,
to supervise their day-to-day activities, and to remove them from office.” See
McCrory, 368 N.C. al 646, 781 S.E.2d at 2566; Cooper Confirmation, 371 N.C. at 806,
B22 S E.2d at 293, But see MeCrary, 368 N.C. at 663, 781 S E.2d at 267 (Newhy, J.,
concurring in part and dissenting in part)(*Our current constitution and a variety of
statutes continue to recognize that the authority to appoint an official does not
result in control of the appointee.”) |

36. Whether a violation exists under the three-factor test “is a question of
degree.” Cooper Confirmation, 371 N.C. at 808, 322 8 E.2d at 293 (quoting McCrory,
368 N.C. at 645, 781 S.E.2d at 256). “When the challenge invelves the Governor's
constitutional authority,” the question t.umﬂ on “whether the actions of a coordinate
branch “unreasonably disrupt s core power of the executive,™ fd.

37. “The legislsture cannot constitutionally create a  special
instrumentality of go;remmant to implement specific legislation and then retain
some control over the process of implementation by appointing legislators to the
governing body of the instrumentality.” State ex rel. Wallace v. Bone, 304 N.C, 591,

608 (1982); Accord Greer v. Georgia, 233 Ga. 667, 212 S.E.2d 836 (1975).



BOARDS AND COMMISSIONS AT ISSUE

48,  Each of the boards and commissions challenged in this case appear to
be “primarily administrative or executive in character.”

39. In McCrory, the Court noted that the commissions at issue in that case
were authorized to make rules, issue orders, make permit decisions, and review and
apprave plans. See MeCrory, 368 N.C, at 637-39, 781 S.E.2d at 251-252,

40.  As in MeCrory, the chullenged boards and commissions have the “final
say” in executing the laws in the areas they regulate. The challenged boards and
commissions make rules, set standards and objectives. rﬁake final decisions about
permits and grants, and review and approve plans. See, eg.. N.C. Cen. Stat. §§
143B-282, 143B-282.1 (Environmental Manazement Commission); N,C, Gen. Stat,
§§ 113A-106.1, 113A-107, 113A-107.1, Ti3A-113, 113A-118, 113A-134.2 (Constal
Resources Commission); N.C. Gen, Sﬁt §8 143-239, 143.240, 113-306, 113-333
(Wildlife Resources Commission); N.C. Gen. Stat. §§ 143B-437.52, 143B-437.526,
143B-487.57, 143B-437.60 (Economic Investment Committee): N.C. Gen. Stat. §
143B-350 (Board of 'l'i'anupurtatinn}'; N.C. Gen, Stat. §§ 130A-9, 130A-22, 130A-29
(Commission for Public Health); N.C. Gen, Stat. §143-136 (Building Code Council).

41, Also a8 in McCrory, the Environmental Management Commission,
Coastal Resources Commission, Wildlife Resources Commission, Economie
Investment Committee, Board of Transportation, and Commission for Public
Health, are each housed within a principal department headed by one of the

Governor's cabinet secretaries, N.C. Gen. Stat. § 143B-282(1) (Environmental
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Management Commission); N.C. Gen. Stat, §§ 113A-104 (Coastal Resources
Commission); N.C, Gen. Stat. § 143-240 (Wildlife Resources Commission); N.C. Gen.
Stat. § 143B-437.564 (Economic Investment Committee); N.C. Gen. Stat. § 143B-350
(Board of Transportation); N.C. Gen. Stat. § 130A-29 (Commission for Public
Health). The Residential Code Council, however, will be housed within the
Department of Insurance which is headed by a separate member of the Council of
State. See N.C. Sess. Law 2023-108 § 1(a) (creating N.C. Gen. Stat. §143-136.1).

42. In analvzing the individual boards and commissions at issue, it is
important to note that all the boards and commissions chﬁllenue-d in this litigation
are statutory creations of the Ceneral Assembly, and none administers subject
matter that the Constitution explicitly assigna to the Governor,

43. Four of the challenged badies—the EMC, CRC, WRC, and RCC—
allocate n majorty of appointments to t.hﬁ executive branch, as well as the power to
remove them, with the Geperal Assembly holding only a minority of the
appointments,

44. For one ;:f the challenged commissions—the CPH—Senate Bill 512
allocates @ majority of political appointments to the Governor, with the General
Arsembly having only a minerity, and the remaining appointments being allocated
to an outside bodv of independent healtheare professionals, the North Carolina
Medical Society.

45.  Although, the Governor contends that all the challenged statutes

violate the separation of powers, the Governor has not explicitly identified the
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specific wavs in which either Senate Bill 512 or House Bill 488 is incompatible with

faithful execution of the laws.

A. Residential Code Council

46. As explained above, once established the RCC will have thirteen
members. The Governor will appoint a majority of seven, while the General
Aggembly will appoint a minority of six. See N.C. Sess. Law 2023-108, § 1(a)
(creating N.C. Gen. Stat. § 143-136.1(a)). The Governor »ﬁll appoint the chair. The
statute is silent on removal of members.

47.  Once established, the RCC will b2 tasked with two primary functions.
First, the RCC will be responsible Gir reviewing any proposed revigion or
amendment to the North Carolina i.",asi;niﬂnlial Code. 2023 N.C. Sess. L. 108, § 1.(a)
(creating N.C. Gen. Stat. § 1£3-136.1 establishing the RCC and § 143-136.1(d)
enumerating its duties). Second, it will be tasked with considering “any appeal or
interpretation anmng under .S, 143-141 pertaining to the North Carolina
Residential Code and mak[ing] disposition of the appeal or issue an interpretation.”
See 2023 N.C. Sess. L. 108, § 1.(d) (amending N.C. Gen. Stat. § 143-141),

48.  Appling the three-factor test from MeCrory, against the backdrop of
the RCC being housed in the Department of Insurance, the Governor maintains
enough control over the RCC to comply with his duty to take care that the laws are

faithfully executed.



19. For these reasons, the Governor has not established bevond a
reasonable doubt that House Bill 488's creation and structuring of the RCC violates

the separation of powers.

50, The EMC, CRC, and WRC all share similar structural chardacteristics
under Senate Bill 512. Given their similar structures under Senate Bill 512, we
analyze these commissions together. In each of rhese structures, a majority of
appointments are allocated to the executive branch. However, one or two of the
executive branch's appointments are allpeated to either the Commissioner of
Agriculture (in the ease of the EMC and the WRC) or the Commissioner of
Insurance (in the case of the CRC}.

51. Our Constitution does not create & unitary executive. Rather, Article
II establishes & mt;i!i-.memher executive branch, which consisis of multiple
constitutional officers who are elected on a statewide basis. See N.C. CONST, art, 11,
§ 2 (providing for election of the Licutenant Governor); § 7(1) (entitled “Other
Eleetive Offices” and establishing the offices of Secretary of State, Auditor,
Treasurer, Superintendent of Public Instruchion, Attorney General, Commissioner

of Agriculture, Commissioner of Labor, and Commissioner of Insurance).



52, While the Governor is the chief executive, other elected officers who
are members of the Council of State are also vested with executive power by Article
111, The Constitution also expressly directs the Genoral Assembly to prescribe their
duties. See N.C. ConsT. art. 111, § 6 (providing that, in addition to serving as
President of the Senate, the Lieutenant Governor “shall perform such additional
duties as the General Asgembly or Governor may assign him"); §7(2) (providing that
the elected members of the Council of State's “respective duties shall be prescribed
by law”); State ex rel, Comm’nr of Ins. v. N.C. Auto Rate Admin Office, 287 N.C. 192,
214 S.E.2d 98 (1975) (providing “the power and aur.h&ﬁty"‘ of Council of State
members “emanate from the General Assembly and are limited by legislative
prescription.”)

53. The General Assembly's power to organize and reorganize the
expeutive branch and to prescribe t‘na. functions, powers, and duties of executive
officials, including for membere of the Council of State, encompasses authority to
divide between the Govercor and other constitutional executive officers the power to
appoint members of stﬁtut-urf hoards and commissions,

54. In this situation the General Asgembly has allocated to the executive
branch the power to appoint and remove a majority of the members of these three
commissions, with the Governor holding most of those appointments. Accordingly,
the Governor has not proven beyond a reasonable doubt that Senste Bill 512's

changes to the structure of the EMC, CRC, and WRC, violate the separation of

powers,



C. Commission for Public Health

55. The CPH is situated within the North Carolina Department of Health
and Human Services. The CPH's primary duties are to adopt rules to protect and
promote the public health as well as rules necessary to implement the public health
programs administered by the North Camolina Department of Health and Human
Services. See N.C. Gen. Stat, § 130A-29.

56. Under Senate Bill 512, the CPH has thirteen membeors, four of whom
are elected by the North Carolina Medical Society, N.C. ff‘:;een. Stat. § 130A-30(a). Of
the remaining nine members—all of them political appointments—the Governor
has the majority of five, while the Senate and House each appoint two. See 2023
N.C. Sess. L. 136, § 3.1(n). The Governgs appoints the chair, see N.C. Gen, Stat. §
130A-31, and each appointing nuthnﬁﬁ retains the power to remove its appointees
for cause. See N.C. Gen. Stat. § 130A-30(c)

57. According to a witness for the Governor, "CPH's composition,” which
even before Senate Bill 512 required appointees to meet certain qualifications, “is
intended to ensure the necessary expertize to allow for the adoption of rules and to
take other actions authorized by law.” (Affidavit of Dr. Ronald May, Y 7).

58. In Cooper I the Court explained “the General Assembly clearly has the
authority to establish qualifications for commission membership, to make certain
persons ex officio members of the commission, and to mandate that differing policy

preferences be reflected in the commission’s membership.”  Cooper I, 370 N.C. at

M)



417, 809 S.E.2d at 113 (emphasis added). The Court alsn held that “the General
Assembly has the authority to provide [a] commission with a reasonable degree of
independence from short-term political interforence.” fd. at 439 n.9, 809 S.E.2d at
127 n.9; see also id. at 417 n.14. 809 S.1.2d at 113 n.14 ("Needless to say, we did not
hold in MeCrory, and do not hold now, that the entire concept of an “independent”
agency is totally foreign to North Carolina constituzional law.”)

59.  Alloeating CPH appointments to the North Carolina Medical Society
furthers the purpose of the CPH by ensuring that its decisions reflect the guidance
and input of independent medical professionals, This rsﬂ.ﬁcls a legitimate exercise
of the General Assembly's authority to “mandate that differing policy preferences be
reflected in the commission's membership” and to provide the CPH “s reasonable
degree of independence from short-termy political influence.” Id. at 417, 808 S.E.2d
at 113. |

60.  Appling the three-tactor test from McCrory, and in light of the unique
role and purpose of the OPH to our citizens and state, the Governor maintains
enough control over the CPH to comply with his duty to take care that the laws are
faithfully executed.

61. For these reasons, the Governor has not proved bevond a reasonable

doubt that Senate Bill 512's structuring of the CPH violates the separation of

poOweTE.
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n. Economic Investment Committee

62. Previously, the EIC consisted of five members: the Secretary of
Commerce, the Secretary of Revenue, the State Budget Director, one Senate
appointee, und one House appointee. Senate Bill 512 adds the President Pro
Tempore of the Senate and the Speaker of the House of Representatives, or their
designees, to the EIC as ex officio members, 2023 N.C, Sess. L. 136, § 1.1(a).

63. The primary functiom of the EIC concerns cconomic development
grants awarded through three programs: the Job Dmﬂc;pment Investment Grant
Program ("JDIG™); the Job Maintenance and Capital Development Fund ("JMAC™)
and the Site Infrastructure Development Fund ("SIDF"). Of these, the partics agree
that the JDIG program represents the bulk of the Committee’s work.

64, The addition of two ui?;l:in.g legislators or thewr designees to the EIC
violates the per se rule of State <x rel. Wallace v. Bone, 304 N.C. 591, 608 (1982). For
this reason, Plaintiff has proven beyond a reasonable doubt that Senate Bill 512's
structuring of the EIC interferes with a core power of the executive and violates
separation of powers. McCrory, 368 N.C. at 6847, 781 S.E.2d at 257; N.C. CONST. art.

1§86
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E. Board of Transportation

65. Under Senate Bill 512, fourteen of the BOT's total of twenty members
will be appointed by the General Assembly from geographic regions across the state,
with the remaining six at-large membors appuinted by the Governor, See 2023 N.C,
Sess. L, 136, § 4.1(a) (amending N.C, Gen. Stat. § 143B-350(b)). The chair and vice-
chair are chosen from among the BOT's membership, see 2023 N.C. Sess. L. 136, §
4.1{a) (amending N.C. Gen. Stat. § 143B-35(00¢), and removal is only by the
appointing authority.

66. Applyving the three-factor test from MceCrory, the Governor does not
maintain enough cantrol over the BO'T to comply with his duty to take care that the
laws are faithfully cxecuted. For this reason, Plaintiff has proven beyond a
reasonable doubt that Senate Bill ['H..E‘IE structuring of the BOT interferes with a
core power of the executive and violates separation of powers. McCrory, 368 N.C. at

647; N.C. ConsT. art. 1, § 6,
CONCLUSION
It is therefore ORDERED, ADJUDGED, AND DECREED that:
1. Plaintiff's Motion for Summary Judgment is granted in part and

denied in part.
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2 Defendants’ Motion for Summary Judgment and Supplemental Mation

for Summary Judgment ave granted m part and demed in part.

3. Pursuant to N.C. Gen. Stat. § 1-253 ¢t seq. and North Carcling Rules of
Civil Procedure 57 and 65, the Court hereby enters final judgment declaring that
the following, and only the fellowing, are unconstitutional and are therefore void
and permanently enjoined:

a. Part | of Session Law 2023-136 ("Senute Bill 5127) amending N.C. Gen.
Stat § 143B-437.54 (EIC) and

b. Part IV of Senate Bill 512 amending N.C. Gen Stat § 143B-350 (BOT).

4. The parties shall bear their own costs,

SO ORDERED, ADJUDGED, ANDD DECREED.

/2l Decilion

HON. JOHN M. DUNLOW
Superior Court Judge

Do I owle

HON. DAWN M. LAYTON

Superior Court Judge

Al A Mobande 7

HON. PAUL A. HOLCOMBE L1
Superior Court Judge

This the 28 day of February, 2024.




