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l. STATEMENT OF IDENTITY AND INTEREST OF AMICUS

SeniorLAW Center is a nonpartisan, nonprofit organization that seeks justice
for older people using the power of the law, educating the community, and
advocating at local, state, and national levels. Founded in 1978, SeniorLAW Center
has served more than 450,000 older Pennsylvanians through its many diverse
programs, including its statewide SeniorLAW HelpLine, which serves older adults
in all 67 Pennsylvania counties. SeniorLAW Center addresses critical legal issues
affecting the lives of older people, including elder abuse, family violence and
financial exploitation, housing and shelter, grandparents raising grandchildren,
consumer protection, health care, advance planning, and civil and voting rights.

SeniorLAW Center works to protect the right to vote of older Pennsylvanians,
regardless of party, race, culture, or orientation, as a fundamental right and one that
older people particularly value. SeniorLAW Center has provided education,
outreach, and legal assistance to older Pennsylvanians throughout the
Commonwealth to help protect their right of suffrage. It has organized and held pro
bono clinics to help older voters and has authored numerous articles and media
pieces on the challenges facing older Pennsylvanians in voting and the need to
remove obstacles.

Older people face particular challenges in voting. Accessing polling places

can be difficult for older adults, many of whom have mobility challenges, including
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physical disabilities and lack of access to transportation. Older Pennsylvanians are
especially reliant on the mail-in ballot option to exercise their right to vote. Many
will face challenges in obtaining mail-in ballots, in posting them, and in completing
all of the mail-in ballot requirements. Moreover, because mail-in voting is new for
most voters, these older individuals will need assistance in simply understanding the
process. Rejecting ballots with undated or misdated outer envelopes injures
SeniorLAW Center’s constituents by needlessly burdening their right to vote.

1. STATEMENT OF COMPLIANCE WITH FEDERAL RULE OF
APPELLATE PROCEDURE 29(c)(5)

No party’s counsel authored this brief in whole or in part. No party or party’s
counsel contributed money that was intended to fund preparing or submitting this
brief. No person other than the amicus curiae, its members, or its counsel contributed
money that was intended to fund preparing or submitting this brief.

I1l. ARGUMENT

The District Court correctly held that under the Materiality Provision of the
Civil Rights Act of 1964, election officials in Pennsylvania must count absentee and
mail-in ballots that voters submit with missing or incorrect dates on the outer
envelope. By affirming, this Court will ensure that thousands of ballots will be
counted at every major election that would otherwise have been discarded.

This issue is of particular significance to older voters, as a large share of the

impacted ballots are cast by older Pennsylvanians. State and federal laws have long
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recognized the special difficulties older voters face. Older adults are significantly
more likely than younger adults to have disabilities or travel limitations that make
in-person voting difficult or impossible. Data from recent Pennsylvania elections
show that older voters are not only more likely to vote by mail, but are also more
likely to not date or to misdate their ballot envelopes. Affirmance is crucial for
ensuring that older Pennsylvanians will not experience disproportionately high
voiding of their ballots.
A. The right to vote has long included a right for eligible citizens to

vote by absentee ballot, including citizens with disabilities and
older voters in general

Appellants claim that “[a]t the time the Materiality Provision was enacted [in
1964], the ‘right to vote’ meant the right to register to vote and to cast a ballot on
equal terms with other registered voters][, but i]t was not understood to entail a right
to vote by mail, since mail-in voting was limited to a small number of situations.”
Appellants’ Brief at 27. This is simply wrong.

Courts in 1964 and earlier routinely recognized that the right to vote includes

the right of an eligible absentee voter to cast such a ballot and to have it counted.!

! The constitutional right to vote is grounded principally in state constitutions, and
state court decisions are thus the main source of the caselaw that informed Congress
in 1964 (and today) about the right to vote. See generally Joshua A. Douglas, State
Judges and the Right to Vote, 77 Ohio St. L.J. 1, 1-2 (2016) (“State courts are
paramount in defining the constitutional right to vote. This primacy of state courts
exists in part because the right to vote is a state-based right protected under state

-3-



E.g., Perles v. Cnty. Return Bd. of Northumberland Cnty., 202 A.2d 538, 540 (Pa.
1964) (stating, in case concerning absentee ballots, that “[t]he disfranchisement of
even one person validly exercising his right to vote is an extremely serious matter”);
Queenan v. Russell, 339 S.\W.2d 475, 478 (Ky. 1960) (“Although there is no
unqualified constitutional right to vote by absentee ballot, it is our opinion that when
the legislature chooses to grant the right by statute it must operate with equality
among all the class to which it is granted.”); Brown v. Grzeskowiak, 101 N.E.2d 639,
647 (Ind. 1951) (“[T]he same effort must be made to extend to [absentee voters] an
opportunity to freely and fairly cast their ballots and to prevent their
disfranchisement as is made to protect the ballots and prevent the disfranchisement
of those voters who are present at their voting place and cast their vote in person.”);
Moore v. Pullem, 142 S.E. 415, 423 (Va. 1928) (failure to count absentee ballots
would “deny the right of legal voters to participate in the election”).

Appellants rely heavily on McDonald v. Board of Elections Commissioners,
394 U.S. 802 (1969), but that case is not to the contrary. McDonald held that pretrial
detainees had not made out a claim that Illinois had violated their federal
constitutional rights under the Equal Protection Clause by denying them absentee

ballots, when the detainees had failed to show that Illinois had “absolutely prohibited

constitutions. In addition, election administration is largely state-driven, with states
regulating most of the rules for casting and counting ballots.” (footnotes omitted)).
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[them] from exercising the franchise.” 394 U.S. at 807-09 & n.6. Nothing in
McDonald casts doubt on the fundamental principle that once a state has extended
the right to receive an absentee ballot to a particular voter, that voter must also have
the right to cast that ballot and for it to be counted. See, e.g., United States v. Classic,
313 U.S. 299, 315 (1941) (“Obviously included within the right to choose . . . is the
right of qualified voters within a state to cast their ballots and have them
counted. . ..”). And McDonald was certainly not about state constitutions, which
then and now are the chief citadels of the right to vote. See generally Joshua A.
Douglas, The Right to Vote Under State Constitutions, 67 Vand. L. Rev. 89, 93-94
(2014) (“[U]nlike virtually every state constitution, the U.S. Constitution does not
actually confer the right to vote on anyone. . . . State constitutions, on the other hand,
provide in explicit terms that citizens enjoy the right to vote.” (footnotes omitted)).

In addition, Appellants misstate history when they claim that in 1964, “mail-
in voting was limited to a small number of situations.” Appellants’ Brief at 27. By
1964, in the majority of states, among them Pennsylvania, state constitutions and/or
state statutes guaranteed that the right to vote included a right to vote by absentee
ballot for broad categories of people who could not vote in person on election day.
This was especially significant for senior citizens and people with disabilities. As of
1948, 27 states permitted absentee voting for citizens whose health prevented them

from voting in person. George F. Miller, Absentee Voters and Suffrage Law 20
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(1948). Pennsylvania joined these states in 1957 by expanding access to absentee
ballots to “qualified voters unable to vote in their district due to their ‘unavoidable’
absence because of their duties, occupation or business or because of illness or
physical disability.” McLinko v. Dep’t of State, 279 A.3d 539, 581 (Pa. 2022)
(quoting Pa. Const. art. VIII, § 19 (1874) (amended in 1957)).

Post-1964 developments have reinforced the principle that the right to vote
includes the right for older voters to have a meaningful opportunity to cast a ballot
and to have it counted. For one example, by 1969 “all but five States ha[d] extended
the [absentee] ballot to the physically disabled.” McDonald, 394 U.S. at 810 n.9.

For a second example, in 1984 President Reagan signed into law the Voting
Accessibility for the Elderly and Handicapped Act, which is intended “to promote
the fundamental right to vote by improving access for handicapped and elderly
individuals to registration facilities and polling places for Federal elections.” 52
U.S.C. § 20101. To satisfy this federal law, Pennsylvania introduced a means of
voting called the “alternative ballot,” which is the functional equivalent of an
absentee ballot, and which is available to any elector who has a disability or who is
over 65 years old, and who is assigned to an inaccessible polling place. See Pa.

Department of State, Voting by Alternative Ballot, https://www.vote.pa.gov/Voting-

in-PA/Pages/Alternative-Ballot.aspx (last visited Jan. 8, 2024); see also N.A.A.C.P.

v. Phila. Bd. of Elections, No. 97-cv-7085, 1998 WL 321253, at *1 (E.D. Pa. June
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16, 1998) (“An alternative ballot is now provided to any elector who states on the
application form that the voter is handicapped or over 65 and assigned to an
inaccessible polling place.”).?

For a third example, many states that do not offer a universal mail-voting
option have for decades statutorily permitted senior citizens to vote by absentee
ballot. E.g., Ind. Code § 3-11-10-24(a)(5); La. Rev. Stat. § 18:1303(J); Miss. Code
Ann. § 23-15-715(b); S.C. Code Ann. 8 7-15-320(B)(2); Tenn. Code Ann. § 2-6-
201(5)(A); Tex. Elec. Code Ann. § 82.003. As one judge has explained, such laws
recognize “the physical and social conditions that invariably afflict senior citizens.
A November day in Indiana, at least in the northern regions of the State, can pose a
significant obstacle to leaving one’s home.” Tully v. Okeson, 977 F.3d 608, 619 (7th
Cir. 2020) (Ripple, J., concurring); see also id. (noting “the legislature’s solicitude
that everyone who experiences the barriers associated with old age can vote”).

B. Older voters have more to lose than most if the Court reverses the
decision below

Contrary to Appellants’ characterization, Appellants’ Brief at 27, citizens for

whom voting in person is a hardship or an impossibility did not represent “a small

2 Until the passage of Act 77 of 2019, Pennsylvania afforded the right to vote by
mail (via absentee or alternative ballot) only to certain categories of voters, including
those with physical disabilities, and those over age 65 with inaccessible polling
places regardless of disability status. Under Act 77, every voter is now able to choose
between voting in person or by mail. See generally McLinko v. Dep 't of State, 279
A.3d 539, 544 (Pa. 2022).
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number of situations” in 1964, nor are their numbers “small” today. As of 2011, 10.9
million Americans aged 65 or older relied on help for self-care, mobility, and
household activities, and another 7.5 million had difficulty with these activities but
received no help. Vicki A. Freedman & Brenda C. Spillman, Disability and Care
Needs Among Older Americans, 92 Milbank Q. 509, 518 (2014). These activities

929 ¢¢

include “paying bills/banking,” “getting around inside’s one home or building,” and
“leaving one’s home or building.” Id. Together, these two groups represented 48.3%
of older Americans.

Older Americans are significantly more likely than younger adults to have a
disability, increasing their likelihood of voting by mail. According to the Census
Bureau’s 2022 American Community Survey, 46% of Americans aged 75 and older
and 24% of those aged 65 to 74 report having a disability, while only 12% of adults

ages 35 to 64 and 8% of adults under 35 report having disabilities. U.S. Census

Bureau, Disability Characteristics, https://data.census.gov/table?q=disability (last

visited Jan. 10, 2024). Older adults are nearly five times more likely to suffer from
an ambulatory difficulty: 20.8% of adults aged 65 and older have an ambulatory
difficulty, compared with 4.4% of adults aged 18-34. Id. They are also significantly
more likely to experience a vision difficulty: 5.9% of adults aged 65 and older have

a vision difficulty, contrasted with 2.1% of adults aged 18-64. 1d. The numbers are


https://data.census.gov/table?q=disability

even higher for people aged 75 and higher, with 29.7% experiencing an ambulatory
difficulty and 8.3% experiencing a vision difficulty. 1d.

Older adults also experience transportation challenges such as disabilities or
lack of access to a current driver’s license or car, making them more likely to vote
by mail. An estimated 11.2 million Americans age 65 and older report having travel-
limiting disabilities. U.S. Dep’t of Transp., Burecau of Transp. Statistics, Travel
Patterns of American Adults with Disabilities (Jan. 3, 2022),

https://www.bts.gov/travel-patterns-with-disabilities. The percentage of people

reporting travel-limiting disabilities increases with age. Id. Before age 50, the
number is less than 10%. Id. It increases to over 18% by age 70 and to nearly 32%
by age 80. Id.

Pennsylvania’s older adults are scarcely immune from the difficulties that
seniors face nationwide. Nearly 20% of the Commonwealth’s population is 65 or
older. U.S. Census Bureau, QuickFacts Pennsylvania,

https://www.census.gov/quickfacts/fact/table/PA# (last visited Jan. 4, 2024). As the

Pennsylvania Supreme Court noted in a voting-rights case, “the elderly” are among
“the most vulnerable segments of our society.” Applewhite v. Commonwealth, 54
A.3d 1, 4 (Pa. 2012). Older voters tend to have a “declining need or ability to drive.”

Applewhite v. Commonwealth, No. 330 M.D. 2012, 2014 WL 184988, at *54 (Pa.


https://www.bts.gov/travel-patterns-with-disabilities
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Commw. Ct. Jan. 17, 2014). And the right to vote under the state constitution extends
to “every qualified Pennsylvanian elector, regardless of age.” Id. at *24.

Empirical analyses show that the envelope date requirement ensnares a
disproportionately high number of older Pennsylvania voters. An expert declaration
offered in the related litigation of Eakin et al. v. Adams County Board of Elections
etal., W.D. Pa. Case No. 1:22-cv-340-SPB, quantifies these impacts. Hopkins Decl.,
Eakins ECF No. 314-11, attached hereto as Exhibit A. The author of the expert
declaration is Daniel Hopkins, Ph.D., “a tenured Professor of Political Science at the
University of Pennsylvania.” Hopkins Decl. q 3. Dr. Hopkins reports two related
phenomena of significance to this amicus brief.

First, he marshals research showing that “subtle changes in the costs and
frictions involved in undertaking certain activities can influence their completion.”
Id. T 11. “[P]rocedural frictions” such as “confusion over how to properly mark or
complete the ballot” can prevent voters “from successfully casting a vote for the
candidate or measure of their choice and having that vote counted.” 1d. § 13. “Voters
with the fewest resources available to them are often the least equipped to overcome
increases in the costs of voting.” 1d. { 14. Older voters are more likely to vote by
mail, because the costs and friction they encounter with in-person voting are even
higher than with mail voting. Id. §{ 15, 17-18. Dr. Hopkins concludes this part of his

discussion by noting that “the date requirement increases the cost of voting and
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Imposes the heaviest burdens on individuals who are already highly vulnerable to
cost increases and are less likely to overcome them,” including “older voters.” Id.
1 20.

Second, Dr. Hopkins analyzes data from the 2022 general election to quantify
these effects. In addition to finding racial and ethnic disparities, he finds that an
“older voter is 0.37 percentage points more likely to cast a mail ballot with a date
issue” than a younger voter. Id. § 45. Similarly, he finds that a 60-year-old voter is
“0.2 percentage points more likely to cast a mail ballot lacking a date” than a 20-
year-old voter, and is “0.13 percentage points more likely to cast a mail ballot with
an incorrect date.” Id. 1 52, 56.

Two additional sources of data from Philadelphia bolster Dr. Hopkins’s
findings. First, an evaluation of mail ballot outer envelopes with date problems by
the Philadelphia County Board of Elections from the November 8, 2022 general
election found that “[e]lderly voters were disproportionately overrepresented.”
Pa.App. 893, ECF No. 146. The oldest voters were particularly impacted, with 14%
of envelopes with date problems coming from voters aged 80-89, and a total of 70
such envelopes coming from voters at least 90 years old. Pa.App. 893-94.
Philadelphia segregated and did not count any of these voters’ ballots. Pa.App. 893.

Second, a review of undated and incorrectly dated mail ballot envelopes in

Philadelphia from the May 16, 2023 primary “found that voters whose ballots were
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subject to rejection for dating errors had a median age approximately five years older
than the median age of all voters requesting mail ballots.” Carter Walker & Laura
Benshoff, Philadelphia’s Communities of Color Disproportionately Affected When
Mail Ballots Are Rejected Over Small Errors, SpotlightPA, June 27, 2023,

https://www.spotlightpa.org/news/2023/06/pa-philadelphia-mail-ballot-rejection-

black-latino/. This analysis further noted that “mail voters already skew older than
voters as a whole,” and “voters whose ballots were subject to rejection for dating
errors had a median age approximately five years older than the median age of all
voters requesting mail ballots.” Id.

Together, these data sources show that a policy of rejecting ballots with
undated and misdated outer envelopes will hit older Pennsylvanians harder than
younger voters. Affirmance is appropriate for this reason and the many other reasons
set forth in the District Court’s well-reasoned opinion and in the briefs of the
Appellees.

IV. CONCLUSION

Affirming the District Court’s decision will protect thousands of Pennsylvania
voters, especially older voters, from disenfranchisement on the basis of immaterial
paperwork mistakes. This is exactly what the Civil Rights Act of 1964 requires, and

this Court should affirm.
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Exhibit A

Expert Declaration of Daniel Hopkins

filed in Eakin et al. v. Adams County Board of
Elections et al.

W.D. Pa. Case No. 1:22-cv-340-SPB
ECF No. 314-11



Case 1:22-cv-00340-SPB Document 314-11 Filed 05/05/23 Page 2 of 34

IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF PENNSYLVANIA
ERIE DIVISION

BETTE EAKIN, et al.,
Plaintiffs,

V. Case No. 1:22-cv-00340-SPB

ADAMS COUNTY BOARD OF ELECTIONS, et al.,
Defendants.

EXPERT DECLARATION OF DANIEL HOPKINS

Pursuant to 28 U.S.C. § 1746, I, Daniel Hopkins, hereby declare as follows:

1. I have personal knowledge of the matters in this declaration and can testify to them
in court.

2. I am over eighteen years of age and am otherwise competent to testify.
L Qualifications

3. I am a tenured Professor of Political Science at the University of Pennsylvania. |

received a Ph.D. in Government from Harvard University in 2007, where I had previously received
an A.B. in Social Studies in 2000 Magna Cum Laude. I have taught undergraduate and Ph.D.-level
courses on elections and statistical methods at Yale University, Harvard University, Georgetown
University, and the University of Pennsylvania since receiving my Ph.D. I have published more
than 50 peer-reviewed academic articles, and I have also published writings in The Washington
Post, FiveThirtyEight.com, and other general-interest venues. According to Google Scholar, my
research has been cited by other scholars over 10,000 times. My published peer-reviewed work
includes analyses of voter mobilization by election officials and of “naked ballots” cast outside of

secrecy envelopes in Philadelphia County, Pennsylvania. Another article I co-authored examines



Case 1:22-cv-00340-SPB Document 314-11 Filed 05/05/23 Page 3 of 34

shifting presidential voting patterns in Pennsylvania (alongside other states) between 2012 and
2016. Additionally, my research has examined the effects of ballots in non-English languages as
well as changes in policies related to voter identification. I am the author of The Increasingly
United States: How and Why American Political Behavior Nationalized, a 2018 book published
by the University of Chicago Press which analyzes federal, state, and local election results.

4. At the University of Pennsylvania, my responsibilities include teaching applied
statistics to Ph.D. students as well as data science and American elections to undergraduates. I also
serve as an associate editor of Political Analysis, the leading journal of statistical methodology
within the discipline of political science. I previously served as an associate editor for the journal
Political Behavior. 1 served on the White House Social and Behavioral Sciences Team in 2015. I
also co-founded the Philadelphia Behavioral Science Initiative and served as the President of the
Political Psychology section of the American Political Science Association.

5. My CV is appended to the end of this report.

6. I am being paid at a rate of $400 per hour for my work related to this case. In the
previous four years I have not testified as an expert witness at a trial or by deposition.

IL. Summary of Opinions

7. Counsel for the plaintiffs in this case asked me to analyze the impact on voters
caused by Pennsylvania’s requirement that county board of elections reject mailed ballots

contained in an undated or misdated envelope, a policy I refer to as the “date requirement.”

8. In this declaration, I reach two main conclusions about the effect of the date
requirement.
9. First, by increasing the “cost” of casting a successfully recorded vote, the date

requirement imposes burdens on Pennsylvanians’ ability to exercise their right to vote. Those

burdens are not felt uniformly, as voters with fewer resources are less likely to be able to overcome

2
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them. Prior research consistently finds that individuals with more resources—whether those
resources are financial, educational, experiential, linguistic, or with respect to time, health, social
networks, or mobility—are better able to adjust to increases in the costs of voting. For different
reasons Black, Hispanic, and older voters in Pennsylvania may have lower levels of these resources
on average. As a result, we might expect these groups to be particularly susceptible to increased
costs of voting such as those caused by the date requirement.

10. Second, a quantitative analysis of mail ballots submitted in the 2022 general
election confirms that expectation: the date requirement leads county boards of elections to reject
ballots submitted by Black, Hispanic, and older voters at disproportionately higher rates.
Moreover, I find that voters with higher levels of educational achievement are less likely to have
their mail ballot rejected under the date requirement than those with lower levels of educational
achievement.

III.  The Date Requirement’s Impact on the Cost of Voting

11.  In recent decades, research across the social sciences has emphasized how subtle
changes in the costs and frictions involved in undertaking certain activities can influence their
completion (e.g. Thaler and Sunstein 2009, Benartzi et al. 2017), and there is extensive evidence
that procedural frictions can have meaningful impacts on who is able to interact with government,
access benefits, or participate in other rights and responsibilities as citizens (Herd and Moynihan
2019).

12. This research is also relevant in assessing the impact of election laws and
administration. For more than 50 years, researchers have analyzed the decision to vote using a
“cost of voting” framework which emphasizes that, as the cost of voting rises, fewer citizens will
participate in elections (Riker and Ordeshook 1968). As compared to many other high-income

democracies, the United States has lower levels of voter turnout, and political scientists have
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concluded that one of the causes of such depressed turnout is the cost borne by individual citizens
in navigating our electoral system (Rosenstone and Hansen 1993, Highton 2004).

13.  Even for citizens who choose to vote in a given election, procedural frictions may
prevent them from successfully casting a vote for the candidate or measure of their choice and
having that vote counted. Examples of such frictions that voters may experience include long lines
at their polling station, not possessing the required form of identification, unavailability of a ballot
in the voter’s spoken language, confusion over how to properly mark or complete the ballot, and
changes in polling-place locations (Spencer and Markovits 2010, Brady and McNulty 2011,
Hopkins 2011, Hopkins et al. 2017).

14. The severity of the impact a friction will have on a voter depends on the voter’s
circumstances. Voters with the fewest resources available to them are often the least equipped to
overcome increases in the costs of voting (Verba, Brady, and Schlozman 1995). Voters with lower
education levels, for example, are less likely to be able to withstand increased administrative
burdens in casting a valid ballot. Similarly, those lacking homes, cars, childcare, time off from
work, English-language fluency, experience reading technical language, or other resources may
be less able to bear increased costs associated with certain changes in the procedures for registering
to vote and/or casting a valid ballot. As a result, particular frictions can have a disproportionately
adverse impact on certain demographic groups, causing them to alter their behavior.

15. Because mail voting involves fewer costs for many voters, the voters most
susceptible to increases in costs of voting may be more likely to vote by mail. The availability of
mail ballots reduces the costs of voting on average by providing opportunities to vote without

needing to travel to a polling place at a specified time (or determine the location of one’s polling
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place and whether it has changed). As such, mail voting has been linked to detectable increases in
voter turnout (Gerber et al. 2013, Thompson et al. 2020).

16.  In Pennsylvania, Black, Hispanic, and older residents are among the groups at
particular risk when the costs of voting increase, as these groups have lower levels of some
resources (on average) including educational attainment, income, economic security, English
language proficiency and literacy, and health (Jencks and Phillips 2011, Phelan and Link 2015,
Chetty et al. 2020, Semega and Kollar 2022).

17. Studies of voting behavior suggest that Black, Hispanic, and older residents vote
by mail at disproportionate rates. Brady and McNulty (2011) find that older voters are especially
likely to respond to a polling place relocation by switching to mail voting. In the 2020 general
election, a U.S. Census Bureau report found that those 65 years and older were especially likely to
use non-traditional voting methods such as voting by mail, and that voters identifying as non-
Hispanic Black, non-Hispanic Asian American, and Hispanic were all more likely to use non-
traditional voting methods (like mail voting) than were non-Hispanic White voters (Scherer 2021).

18. To be sure, voting by mail involves administrative frictions to which certain voters
may be especially susceptible (Stewart 2020). Mail voters must comply with instructions including
the use of secrecy envelopes (Hopkins et al. 2022) and the proper completion of their ballot, and
they usually do so without the presence of an election official who can answer questions. These
frictions have disproportionate effects on certain demographic groups of voters. Generally, non-
White voters are more likely to have their mail ballots rejected than White voters (Baringer et al.
2020, Hopkins et al. 2022, Shino et al. 2022). An analysis of Philadelphia voters in the 2020
election shows that older voters and voters from racial/ethnic minority backgrounds were more

likely than other voters to have their mail ballot rejected because they failed to place it within a
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secrecy envelope (Hopkins et al. 2022). Another study shows that first-time mail voters are more
likely to have their ballots rejected as well (Cottrell et al. 2021).

19. Once a county board rejects a mail ballot due to noncompliance with the date
requirement, they may offer the voter an opportunity to “cure” the ballot, or they may simply reject
it outright, in which case the voter’s only recourse is to come to their polling place. This is a
significant friction that increases the cost of voting for those who fail to properly date their mail
ballot. That increased cost may be especially pronounced for voters who do not learn in a timely
way that their ballot has been rejected or are unable to get to their polling station during voting
hours on election day due to work commitments or mobility limitations (Haspel and Knotts 2005,
Brady and McNulty 2011, Hopkins 2016).

20.  In sum, the date requirement increases the cost of voting and imposes the heaviest
burdens on individuals who are already highly vulnerable to cost increases and are less likely to
overcome them. In Pennsylvania, Black, Hispanic, and older voters on average are less equipped
to navigate such cost increases and added burdens compared to the rest of the voting population.
As a result, we might expect voters in these demographic groups to be affected by the date
requirement at a disproportionate rate. The next section of this report confirms that hypothesis.

IV.  The Date Requirement’s Disparate Impact

21. To determine whether the date requirement disproportionately impacts particular
demographic groups of voters, I used an analysis called linear regression. Linear regression is a
very commonly used statistical tool which enables researchers to identify patterns of correlation
among several variables. It is among the most commonly employed tools in statistics.

22.  Using data from the 2022 general election, I analyzed the extent to which

demographic groups of voters are disproportionately impacted at two levels: the county level
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(using data from all Pennsylvania counties) and the Census block-group level (using data from a
representative sample of counties).

23. As described in more detail below, these analyses demonstrate that older, Black,
and Hispanic voters were disproportionately likely to submit mail ballots that were rejected due to
a failure to satisfy the date requirement.

24. It is important to note that, in these analyses, I compared mail ballots that were
rejected under the date requirement to all mail ballots, as opposed to all ballots regardless of voting
method. From a statistical perspective, the former comparison is more meaningful than the latter
because, unlike voters who submit ballots by mail, voters who cast their ballot in person are not
subject to the date requirement. However, by comparing mail ballots that were rejected under the
date requirement to all mail ballots (as opposed to all ballots generally), these analyses have the
potential to understate the date requirement’s overall disproportionate impacts because—as prior
research has shown—older, Black, and Hispanic voters have been more likely to vote by mail in
recent elections (Scherer 2021).

A. County-Level Analysis

25. County-level analysis can be a valuable first step which indicates county-level
differences in the fraction of mail ballots which are received without correct dates. It can
demonstrate whether ballots are being rejected at uniform or varied rates among counties and also
indicate which attributes of counties are associated with higher or lower ratios of mail ballots set
aside due to date issues. However, analyses at lower levels of aggregation (such as block group,
discussed below) are a crucial supplement to determine what groups of voters—instead of simply
what types of counties—are more prone to cast mail ballots with date issues at a higher rate.

26. To perform the county-level analysis, I first compiled a spreadsheet containing the

county boards of elections’ responses to Plaintiffs’ Interrogatories 1 and 2, which respectively
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provided the number of mail ballots returned in the 2022 general election and the number of mail
ballots that were rejected due to a failure to comply with the date requirement. This allowed me to
calculate the ratio of mail ballots rejected in each county under the date requirement. This ratio
figure is more useful than the raw number of rejected ballots because of the significant population
variation among the counties.

27. One noticeable characteristic of these data was that the counties rejected ballots at
substantially varied rates. The mean value of the ratio of mail ballots rejected under the date
requirement to total mail ballots received is 0.0093, with a minimum of 0 and median of 0.0068.
This variation does not appear to track counties’ size or geographic region within Pennsylvania.

28. The next step of this analysis was to obtain county-level data published in the 2021
5-year estimates from the American Community Survey as well as the 2020 5-year American
Community Survey (which contains limited English proficiency) and the Atlas of U.S. Elections
published by David Leip. These sources are commonly used by political scientists to study
American elections. Using these sources, I generated county-level measures of the following
demographic characteristics: the share of residents 65 years old or older; the share of residents who
identify as non-Hispanic and White; the share of residents who identify as non-Hispanic and Black;
the share of residents who identify as Hispanic; the share of residents 25 years old and older who
have obtained at least a bachelor’s degree; median household income; the share of residents with
limited English skills; the county’s population; and the share of counted ballots cast in the 2020
general election containing votes for Joseph Biden. All of the share measures vary from 0 (no

voters in the county) to 1 (all voters in the county).
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29.  Next, I regressed the ratio of ballots rejected in each county (described above) on
this county-level demographic data and the county’s logged total population.'
30. The statistically significant results of this regression are found below in Exhibit 1.
The regression coefficients in this figure reflect the expected change in the outcome variable—the
ratio of ballots set aside due to the lack of a date or an incorrect date—given a one-unit change in
the independent variable in question.
Exhibit 1. This table presents the statistically significant (p < 0.05)
results of a linear regression of the ratio of rejected mail ballots on
the factors listed above for all 67 Pennsylvania counties. Each

coefficient reflects the change in the ratio associated with a one-unit
change in the listed variable.

Variable Coefficient Std. Error
Co. Share Black 0.1351* 0.0354
Co. Share Hispanic 0.1383* 0.0503
31. These results demonstrate that counties with a higher proportion of Black and

Hispanic mail voters rejected ballots at a higher rate than counties with a lower proportion of voters
from those demographic groups. These results are both substantively and statistically significant.

32. The results of the regressions indicate that if a hypothetical county shifts from none
of its residents identifying as Hispanic to all residents identifying as Hispanic, we would expect a
0.138 increase in the ratio of ballots rejected under the date requirement. Even for just a 5.3
percentage-point increase in a county’s population of Hispanic residents, we would expect a
0.0073 increase in the ratio of ballots rejected. This effect size is quite large substantively
considering that the average ratio of rejection under the date requirement across all counties is

0.0093. When baseline rates are low, even seemingly small changes can be quite meaningful. Put

! “Logging” means that I employed a common transformation which takes the natural log of a given variable to
reduce the weight of outliers for skewed variables such as population.
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simply, counties with more Hispanic residents relative to the total population will be expected to
cast a higher ratio of ballots set aside for date issues.

33.  We find a similar relationship for each county’s share of Black residents. The
regression results indicate that if a hypothetical county shifts from no Black residents to all Black
residents, we would expect a 0.135 increase in the ratio of rejected ballots under the date
requirement. Consider two counties, one in which Black residents make up 5.4% of the population
(which happens to be York County’s Black population) and another in which 12.5% of the
population is Black (which happens to be the percentage in Allegheny County, as well as close to
the national figure). If we shifted from a county in which Black residents increase from 5.4% to
12.5% (all else equal), we should expect the ratio of mail ballots rejections under the date
requirement to increase by 0.00965. That means that a relatively small increase in the share of a
county’s population that is Black is associated with roughly double the number of mail ballots
being rejected relative to the average county. That is by any estimation a very strong association.
Counties with larger shares of Black residents have notably higher ratios of mail ballots with date
issues than counties with smaller Black population shares.

34, For both Black and Hispanic voters, the relationship between their share of the
county population and the rate of rejected ballots is statistically significant at the p < 0.05 level.
This means that the patterns identified above are extremely unlikely to have emerged by random
chance alone. Social scientists routinely use this p < 0.05 level as strong evidence that a
relationship between two variables is meaningful as opposed to mere coincidence.

35. While none of the other variables were associated with the county-level ratio of
mail ballots set aside for date issues at statistically significant levels, analyses at a more granular

level provide a more accurate depiction of the relationship between mail-ballot rejections and voter
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characteristics (rather than mail-ballot rejections and county characteristics). That requires
alternative techniques, which I report next.

B. Individual and Block-Group Level Analysis

36. My next analyses use individual-level records, with demographic variables
appended at the block-group level, to predict which voters were more or less likely to have their
mail ballot rejected in 2022 because of a date issue. Block groups are the smallest unit at which
Census data is typically available publicly; they are small geographic units containing between
600 and 3,000 people in most cases (U.S. Census Bureau 2023).

37. To compile the data necessary for this analysis, I downloaded the February 6, 2023
Pennsylvania statewide voter file from the Pennsylvania Secretary of State’s website. The
statewide voter file provides information on voter’s party of registration, vote history, and vote
method, all of which are essential for analyzing which voters were more or less likely to cast mail
ballots that would be rejected due to a date issue.

38. I then merged those voters’ records in the voter file with lists of individual voters
whose mail ballots were rejected in 2022 due to noncompliance with the date requirement, which
was provided by the county boards in response to Plaintiffs’ Interrogatory 7.

39.  Because the task of merging this information was extremely time intensive, I was
unable to analyze every one of Pennsylvania’s 67 counties in this way in the time allotted. As a
result, I analyzed a collective sample of counties: Allegheny, Blair, Delaware, Lancaster, Lehigh,

Lycoming, Northampton,” Northumberland,® Philadelphia, and Potter. This sample includes a

2 The Northampton County Board of Elections’ response to Interrogatory 7 did not provide an adequately efficient
way to determine whether each voter’s ballot was undated or whether it was misdated. As a result, below I include the
Northampton County data in my analysis of all rejected ballots, but I exclude them from the reason-specific analyses
that examines undated and misdated ballots separately.

3 The Northumberland County Board of Elections rejected ballots under the date requirement only due to missing
dates; it did not receive any misdated ballots in the 2022 general election. As a result, I did not use any data from
Northumberland in the analysis focusing exclusively on misdated ballots.
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diverse range of counties drawn from all over the Commonwealth, including high-population,
Democratic-leaning counties such as Philadelphia and Allegheny as well as small, Republican
counties such as Blair, Lycoming, and Potter. It also includes several counties that are politically
competitive such as Lehigh. Economic conditions in these counties vary, including heavily
agricultural Lancaster.

40. I then used Geocodio to geocode the addresses listed in the voter file for all voters
in these counties. Doing so enabled me to append various demographic measures derived from the
American Community Survey at the level of the block group. I then generated measures for the
share of the block group in various categories analogously to the county-level data preparation
described above. Specifically, for each county, I generated measures of the share of residents 75
years and older, the share of residents who identify as Hispanic, the share of residents who identify
as non-Hispanic Black, the share of residents who identify as non-Hispanic Asian American, the
share of residents with a Bachelor’s degree, and the median household income. I also generated
individual-level measures of those registered as Democrats and Republicans as well indicator
variables denoting those who did not vote in 2020 and those who cast a mail ballot in 2020. I also
generated indicator variables for each county, meaning that [ employed county-level fixed effects
to address unobserved heterogeneity across counties. Following standard practice in political and
social science, I include variables even if they do not have statistically significant effects in the
models because doing so helps isolate the effects of interest for key variables. By including other
measures, we can rule out these factors as “omitted variables” which explain our effects, and in
places estimate key effects with more statistical precision.

41. I performed regression analyses on three outcomes variables: 1) a binary indicator

variable indicating voters whose mail ballots were rejected because they were undated or misdated;
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2) a binary indicator variable indicating voters whose mail ballots were rejected because they were
undated; and 3) a binary indicator for voters whose mail ballots were rejected because they were
misdated.

42.  When I regress an indicator variable for all ballots rejected due to noncompliance
with the date instructions—whether because the ballot was undated or misdated—I find strong,
statistically significant and substantively meaningful relationships indicating that Hispanic, Black,
and older voters are more likely to submit ballots that are rejected under the date requirement (see
Exhibit 2).

43.  Among the counties examined, Hispanic voters overall were more likely to have
their ballots rejected under the date requirement than mail voters from other ethnic/racial groups.
The share of Hispanic residents in a voters’ block group is positively associated with casting a
mail ballot which was segregated due to a date issue, with a coefficient of 0.014 with a 95%
confidence interval from 0.011 to 0.016. This means that, on average, if the Hispanic population
of a block group increases by 25 percentage points, we would expect a 0.3 percentage-point
increase in rejected ballots. Given that the overall rate of rejected mail ballots in this sample is
only 0.9 percent, that effect is substantively very large; an all-Hispanic block group would be
expected to have a rate of rejection that is roughly double that of a block group with no Hispanic
residents.

44. Voters from block groups where Black voters make up a larger portion of the
population were also more likely to cast a mail ballot that was rejected under the date requirement
compared to mail voters from block groups with other demographics. For Black residents, the
estimate is similar, at 0.010 with a 95% confidence interval from 0.009 to 0.012. If the percentage

of a mail voter’s block group that identifies as Black increases from 0% to 25%, we should expect
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the probability that the voter casts a ballot with date issues to increase by 0.26 percentage points.
Again, this effect is very large when considering that the baseline rate of casting rejected ballots
is just 0.9 percent.

45.  Voter age is also positively associated with casting mail ballots with date issues,
with a coefficient of -0.000093. Comparing two individuals who differ in age by 40 years, this
coefficient indicates that the older voter is 0.37 percentage points more likely to cast a mail ballot
with a date issue.

46. It is also worth noting that voters who had previously cast a successful mail ballot
in 2020 were less likely to cast a mail ballot in 2022 with a date issue (coefficient is -0.0049). This
suggests that voters less familiar with the mail-voting process are more likely to make mistakes
that cause their mail ballot to be rejected.

47.  We also see a significant relationship between education levels and ballot
rejections, with block groups containing a larger portion of residents with Bachelor’s degrees
submitting fewer undated or misdated ballots.

48. All the coefficients discussed here are statistically significant at the p < 0.05 level.
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Exhibit 2: This table presents the statistically significant (p < 0.05)
results of a linear regression of the ratio of undated or misdated
mail ballots received on the individual-level and block-group level
demographic measures discussed above. County fixed effects
included but not shown.

Variable Coefficient Std. Error
BG Share Hispanic 0.013756* 0.001367
BG Share Black 0.010448* 0.000687
BG Share with BA -0.004479* 0.000857
BG Share 75+ 0.002779* 0.000917
Year of Birth -0.000093* 0.000008
Mail Vote 2020 -0.004887* 0.000502
49. These trends are essentially the same when looking only at undated ballots (see

Exhibit 3).

50. The coefficient for the voter’s block group percent Hispanic is 0.0086 with a 95%
confidence interval from 0.0062 to 0.011. This means that on average, a voter in a block group
that is entirely Hispanic would be 0.86 percentage points more likely to cast a mail ballot with no
date than an otherwise similar voter in the same county whose block group had no Hispanic
residents. Here yet again, such a difference is remarkably large given the baseline rejection rate of
0.64 percent.

51. The coefficient associated with the block group’s percentage of residents who are
Black is similar, at 0.0092 with a 95% confidence interval from 0.0080 to 0.010. This means that,
on average, a voter in a block group that is entirely Black would be 0.9 percentage points more
likely to cast an undated mail ballot than an otherwise similar voter in the same county whose

block group had no Black residents.
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52.  As for age, the coefficient indicates that when comparing a 20-year-old to a 60-
year-old, we should expect the 60-year-old to be 0.2 percentage points more likely to cast a mail
ballot lacking a date.

53. Once again, we also see that those who previously voted by mail in 2020 were
significantly less likely to submit an undated ballot.

54.  And also again, we see that block groups with a larger share of residents with
Bachelor’s degrees sent fewer undated ballots.

55.  All the coefficients discussed here are statistically significant at the p < 0.05 level.

Exhibit 3: This table presents the statistically significant (p < 0.05)
results of a linear regression of the ratio of undated mail ballots on

individual-level and block-group level measures discussed above.

County fixed effects included but not shown.

Variable Coefficient Std. Error
BG Share Hispanic 0.008553* 0.001204
BG Share Black 0.009187* 0.000584
BG Share with BA -0.004666* 0.000735
Year of Birth -0.000060* 0.000007
Mail Vote 2020 -0.003670* 0.000432

56. Finally, the same trends generally hold when looking only at misdated ballots (see
Exhibit 4). Voters in block groups with more Hispanic residents are more likely to cast mail ballots
with incorrect dates, as are voters in block groups with larger Black population shares. Voters who
are older are also more likely to cast mail ballots with an incorrect date: a 60-year-old is 0.13
percentage points more likely to cast a mail ballot with an incorrect date than an otherwise similar
20-year-old. And those who had previously voted by mail in 2020 were again less likely to submit

a misdated ballot.
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57.  All the results just discussed are statistically significant at the p < 0.05 level.

Exhibit 4: This table presents the statistically significant (p < 0.05)
results of a linear regression of the ratio of misdated mail ballots
received on the individual-level and block-group level measures
discussed above. County fixed effects included but not shown.

Variable Coefficient Std. Error
BG Share Hispanic 0.005260* 0.000762
BG Share Black 0.001230* 0.000370
BG Share 75+ 0.000986* 0.000497
BG Med Income -0.000061* 0.000024
Year of Birth -0.000033* 0.000004
Mail Vote 2020 -0.001050* 0.000276

I reserve the right to supplement this declaration in light of additional facts, testimony and/or
materials that may come to light. I declare under penalty of perjury that the foregoing is true and

correct.

Daniel Hopkins

Dated: March 29, 2023
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partisanship among first-generation immigrants with Efren Perez and Cheryl Kaiser (2014)
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behavior (2013)

= Book Incubator Grant of the Department of Government, Georgetown University (2013)

= Senior personnel, Computing Research Infrastructure grant from the National Science Foundation to
Georgetown University (2012)

= Awarded Georgetown University Grant-in-Aid to study attitudes toward political candidates (2012)
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= Awarded Doctoral Fellowship in Inequality and Social Policy (2004)

TEACHING

America and Russia, Archetypes of Democracy and Autocracy?
= Undergraduate first-year seminar
= Overall Rating from Students: 4.80 ona 1to 5 scale  Fall 2022 (U. of Pennsylvania)

Introduction to Data Science

= Undergraduate first-semester data science course in R

Overall Rating from Students: 3.92 ona 1to 5scale  Fall 2021 (U. of Pennsylvania)
Overall Rating from Students: 4.14 ona 1to 5scale  Fall 2019 (U. of Pennsylvania)
Overall Rating from Students: 4.18 ona 1 to 5 scale  Fall 2018 (U. of Pennsylvania)
Overall Rating from Students: 449 ona1to 5scale  Fall 2017 (U. of Pennsylvania)
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=  Undergraduate second-semester quantitative methods course
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= Qverall Rating from Students: 446 ona1to 5scale  Spring 2019 (U. of Pennsylvania)
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=  Overall Rating from Students: 4.64 ona1to 5scale  Spring 2012 (Georgetown)
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= Overall Rating from Students: 4.86 ona 1 to 5 scale
= Qverall Rating from Students: 4.85 on a 1 to 5 scale

Quantitative Analysis III

=  Graduate third-semester quantitative methods course

= Qverall Rating from Students: 4.83 ona 1 to 5 scale
= Qverall Rating from Students: 4.65 on a 1 to 5 scale
= Qverall Rating from Students: 4.40 ona 1 to 5 scale
= Overall Rating from Students: 5.00 ona 1 to 5 scale
= QOverall Rating from Students: 5.00 ona 1 to 5 scale

Political Behavior
=  Ph.D. seminar
= Overall Rating from Students: 5.00 on a 1 to 5 scale

The Changing American Electorate, 1960-2008
Undergraduate lecture course
= Overall Rating from Students: 4.09 ona 1 to 5 scale
= Qverall Rating from Students: 4.28 ona 1 to 5 scale
= Qverall Rating from Students: 4.58 ona 1 to 5 scale
= Qverall Rating from Students: 4.81 ona 1 to 5 scale
= QOverall Rating from Students: 4.67 ona 1 to 5 scale
= Overall Rating from Students: 4.55 ona 1 to 5 scale
= Overall Rating from Students: 4.43 ona 1 to 5 scale

Contemporary American City

= Undergraduate seminar

= Overall Rating from Students: 4.53 ona 1 to 5 scale
= Overall Rating from Students: 4.69 on a 1 to 5 scale
= Qverall Rating from Students: 4.70 ona 1 to 5 scale
= Graduate seminar

= Qverall Rating from Students: 5.00 ona 1 to 5 scale
=  Undergraduate seminar

Race in American Politics
=  Undergraduate seminar
= Qverall Rating from Students: 4.92 ona 1 to 5 scale

Senior Thesis Writers’ Workshop
=  Undergraduate seminar
= Qverall Rating from Students: 4.82 ona 1 to 5 scale

Advanced Quantitative Methods

Spring 2011 (Georgetown)
Spring 2010 (Georgetown)

Fall 2020 (U. of Pennsylvania)
Spring 2018 (U. of Pennsylvania)
Spring 2016 (U. of Pennsylvania)
Fall 2014 (Georgetown)

Fall 2013 (Georgetown)

Spring 2014 (Georgetown)

Fall 2022 (U. of Pennsylvania)
Spring 2017 (U. of Pennsylvania)
Fall 2014 (Georgetown)

Fall 2013 (Georgetown)

Fall 2010 (Georgetown)

Fall 2009 (Georgetown)

Spring 2008 (Yale)

Fall 2017 (U. of Pennsylvania)
Fall 2015 (U. of Pennsylvania)
Spring 2012 (Georgetown)

Fall 2009 (Georgetown)
Spring 2009 (Harvard)

Spring 2011 (Georgetown)

Fall 2006 (Harvard)

= Teaching assistant, graduate second-semester quantitative methods course

= Qverall Rating from Students: 4.92 ona 1 to 5 scale

American Public Opinion
= Teaching assistant, undergraduate lecture course
= Qverall Rating from Students: 4.68 ona 1 to 5 scale
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MENTORSHIP

Ph.D. Dissertation Committees

=  Evelyne Brie (chair), Breanna Gray (chair), Eunji Kim (co-chair), Hajer Al-Faham, Maxwell Allamong,
Sabrina Arias, Hamutal Bernstein, Ryan Boeka, Vivienne Born, Rachel Blum, Kimberly Cardenas, Micah
Jensen, Karin Kitchens, Justin Koch, Clara Lee, Amber Mackey, Angie Ocampo, Jacob Pearl, Lindsay
Pettingill, Devlin Winkelstein

Post-doctoral Fellows
= M. Brielle Harbin

PATENTS

A System for Estimating a Distribution of Message Content Categories in Source Data
=  U.S.Patent 8180717, issued May 15, 2012
= Jointly held with Gary King and Ying Lu

SERVICE, UNIVERSITY OF PENNSYLVANIA

Member, School of Arts and Sciences Graduate Education Committee (2022)

Chair, Search Committee, Climate/environmental politics (2022)

Member, “Diversity, Equity, and Inclusion” Committee (2020-2022)

Member, “Diversity in Seminars” Committee (2018-2020)

Member, School of Arts and Sciences Phi Beta Kappa Award Committee (2019-2020)
Co-coordinator, Philadelphia Behavioral Science Initiative (January 2016 - present)
Co-Coordinator, Philadelphia Behavioral Science Initiative (January 2016 - present)
Member/Chair, Curriculum Committee, School of Arts and Sciences (Fall 2015-June 2018)
Member, Faculty Advisory Committee on Information Technology (January 2016 - present)
Coordinator, American Politics Workshop (2016-2018)

Coordinator, American Politics Working Group (2015-present)

OTHER ACADEMIC SERVICE

Associate Editor, Journal of Experimental Political Science (2023-present)
Associate Editor, Political Analysis (2018-present)

Associate Editor, Political Behavior (2018-2022)

Past President, Political Psychology Section of APSA (2020-2022)

President, Political Psychology Section of APSA (2018-2020)

President-Elect, Political Psychology Section of APSA (2016-2018)

Editorial Board, State Politics and Policy Quarterly (2011-2014)

Associate Editor, R&P (2013-2017)

Occasional Contributor, The Monkey Cage Blog (Washington Post); FiveThirtyEight
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Undergraduate Chair, Political Science Department 2018 -2020
Coordinator, Georgetown American Politics Seminar 2012; 2014
Member, MA Program Director Search Committee 2014
Coordinator, DC Area American Politics Workshop 2011 - 2014
Government Department Admissions Committee 2014 - 2015
Government Department Planning and Budget Committee 2010 - 2012
Tutor, Harvard College 2004 - 2006
Concentration Advisor, Government Department 2004 - 2006
Proctor, Harvard College 2002 -2004
LANGUAGES

=  Fluent in Spanish; Proficient in Russian
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