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I. STATEMENT OF THE CASE AND OF FACTS

In this state, it used to be possible for a person to register to vote on
election day without showing photo identification, cast a ballot, and have that
vote counted in the final tally. Even if it later became apparent that such a
person was not qualified to vote, that person’s vote counted toward the
election’s outcome. This system left our elections vulnerable to voting by
persons other than qualified voters, including by way of fraud.

In 2022, the General Court and the Governor took steps to eliminate
this vulnerability by enacting Laws 2022, ch. 239 (hereinafter “SB418”), which
took effect on January 1, 2023. App’x at 31 ez seq. Under SB418, persons
secking to register to vote in New Hampshire for the first time on election day
who do not present photographic proof of identity at the polls are permitted
to submit an “affidavit ballot.” RSA 639:23-a, I. Those who submit affidavit
ballots are then afforded 7 days within which to submit photographic proof of
identity. RSA 659:23-a, I1(b). The state supplies a pre-paid, pre-addressed
envelope to each person who submits an affidavit ballot to facilitate
submission of the required documentation. RSA 659:23-a, 11(a). The aftidavit
ballots of those who timely submit the required documentation are included in
the final tally. RSA 659:23-a, V. The affidavit ballots of those who do not do
so are not. RSA 659:23-a, V.

The General Court’s reasons for enacting SB418 are set forth in the
“findings” section of the bill. App’x at 32. Specifically, it found that “over the
past 45 years” preceding its passage, “New Hampshire has had 44 state
elections that ended in a tie or a one-vote victory.” The General Court also

found in the 2016 general election, at least 10 illegal ballots were cast and



counted by voters who admitted they were not entitled to vote. It also found
that “New Hampshire law allows for votes to be cast and counted by signing
an affidavit, even when the voter fails to produce documents to prove his or
her identity, or that he or she is a New Hampshire citizen or an inhabitant of
that town, city, ward, or district.”” Id. Accordingly, it observed that the existing
law “does nothing to prevent the nullification of legitimate votes by the
casting, counting and certification of illegitimate ballots.”

Plaintiffs brought a two-count complaint in the Merrimack County
Superior Court. Only Count I is at issue in this appeal, as plaintiffs voluntarily
non-suited Court II. In Count I, plaintiffs allege SB418’c allowance of seven
days for affidavit registrants to cure their failure tc provide adequate
identification violates Part II, Art. 32 of the New Hampshire Constitution.
That provision imposes an obligation uporn election officials to “make a fair
record of” the votes of “all the inhabitants...present and qualified to vote for
senators” and to direct a “fair and attested copy” of that record “to the
secretary of state, within five days following the election.” In short, plaintifts
complaint is that SB418 is unconstitutional because it is 700 generous and affords
too much time for those they purport to represent to cure their failure to arrive
at the polls with adequate identification.

To demonstrate just how bizarre this claim is, consider plaintiffs’ now-
defunct Count II. Given their argument that SB418’s seven-day cure period is
too long by two days, it would stand to reason that they would be satisfied with
a cure period of the five-day period. But in Court 11, plaintiffs made precisely
the opposite assertion, complaining that SB418’s seven-day cure period violates
procedural due process because it is zusufficiently generous and afforded oo little

time for people to cure their identification deficiencies.



All of this demonstrates what is really happening in this case. Plaintiffs
are not trying to vindicate any rights protected by Part II, Art. 32. If Part I,
Art. 32 has any applicability to SB418—and it does not—it would entitle
plaintiffs to nothing more than a shorter cure period. But plaintiffs have no
interest in that. What they want is a judicial assist in eliminating a
democratically enacted law they do not like. And they want that assist without
the pesky need to show that the only constitutional violation they allege—an
overly generous cure period—harms them in any way whatsoever. That is not
how the judicial system in this state works.

Intervenors moved to dismiss both counts. The state defendants did
the same, and additionally argued that the plaintiffs lack standing to pursue
their claims.

Following a hearing, the trial court dismissed Count I. Although it

concluded that plaintiffs had standing, it found that “the mere uncertainty that

SB418 could prevent town clerks from complying with their constitutional
duties does not create a clear and substantial conflict with the constitution....”
Add. 52. Moving on to plaintiff’s procedural due process claim, the court
found that “without the benefit of a fully developed record, the Court cannot
analyze the balance between the risk of deprivation of the right to vote or be
elected to the State’s interest in preventing voter fraud.” Add. 58. Although
not pleaded by plaintiffs, the trial court also analyzed their second claim under
the Part I, Art. 11 voting rights framework described in Guare v. State, 167
N.H. 658 (2015), and found that, at the pleading stage, it could not find facts
necessary to dismiss the case. For this reason, the motion to dismiss Count 11

was denied. Add. 58. But the court declined to issue an injunction, holding

that since the plaintiffs had failed to identify a specifically named voter or



candidate whose right to vote or be elected has been infringed by SB418, they
failed to demonstrate irreparable harm would result. .Add. 59.

The trial court ordered the parties to develop an expedited discovery
schedule for further development of the record. Rather than pursue that
option, plaintiffs non-suited Count II and appealed the dismissal of Count I.
The state defendants cross-appealed the trial court’s determination ruling that
plaintiffs have standing.

II. STANDARD OF REVIEW

In ruling on a motion to dismiss, the Court must determine “whether
the allegations in the plaintiff’s pleadings are reasonably susceptible of a
construction that would permit recovery.” Tessier ». Rockefeller, 162 N.H. 324,
329 (2011) (quotation omitted). The Court musi “assume the [plaintiff's]
pleadings to be true and construe all reasonable inferences in the light most
favorable to [the plaintiff].” I4 However, the Court need not, “assume the
truth of statements in the [plaintif’s| pleadings...that are merely conclusions
of law.” Id.

Because this case involves a constitutional challenge to a legislative act,
the plaintiffs face a heightened burden. “The party challenging a statute’s
constitutionality bears the burden of proof.” New Hampshire Health Care Ass'n
v. Governor, 161 N.H. 378, 385 (N.H., 2011) (quotation omitted). “In reviewing
a legislative act, [the Court will] presume it to be constitutional and will not
declare it invalid except upon inescapable grounds.” Baines v. N.H. Senate
President, 152 N.H. 124, 133 (2005). “In other wotds, [the Court] will not hold
a statute to be unconstitutional unless a clear and substantial conflict exists
between [the statute] and the constitution.” Id. (quotation omitted). This

means that “a statute will not be construed to be unconstitutional when it is
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susceptible to a construction rendering it constitutional.” Aw. Fed'n of Teachers—
N.H. ». State of N.H., 167 N.H. 294, 300 (2015). “When doubts exist as to the
constitutionality of a statute, those doubts must be resolved in favor of its
constitutionality.” Id. (quotation omitted).

III. SUMMARY OF THE ARGUMENT

Given this procedural history, this appeal simplifies into a few discrete
legal questions. First, does Court I state a claim for relief under the
Declaratory Judgment Act, even though plaintiffs have not — and could not
ever — make any showing that SB418 infringes upon any rigirc of theirs that is
protected by Part II, Article 32? Second, even if the court sets that aside, does
SB418 violate Part II, Article 32? Third, even if the 2answers to the two
preceding questions were yes—and they are not—a third question arises: is
this a valid facial challenge justifying an injunction against any enforcement of
SB418? Finally, was SB418’s five-day provision propetly ratified?

The answers to those questions establish that plaintiffs’ case fails four
times over. First, the Court shiould affirm the dismissal because it is blackletter
law, even under the DJ A, that a “party will not be heard to question the
validity of a law, or any part of it, unless he shows that some right of his is
impaired or prejudiced thereby.” Baer v. New Hanmpshire Dep’t of Educ., 160 N.H.
727,730 (2010). Plaintiffs have no response. They identify no rights they have
that are impaired or prejudiced by any violation of Part II, Article 32. And that
is because they have no such rights. Second, and in any event, SB418 does not
violate Part II, Article 32 because that provision does not set a deadline for
the final tally of election results. The tallies of the city or town clerks can and
do often change after the five-day period. This has been true throughout the

history of this state. Third, plaintiffs simply cannot succeed on this facial
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challenge because the only applications of SB418 that even conceivably violate
Part I1, Article 32 are those whereby the secretary of state accepts
documentation submitted six and seven days after the election—applications
that benefit the people plaintiffs purport to represent. If the Secretary were to
cut off acceptance as of day 5, plaintiffs would have no constitutional
complaint at all. And fourth, the relevant provision of Article 32 was passed
by voters who were provided no indication about what they were voting for.

Plaintiffs must show that they prevail on each of these four issues, but
they cannot carry that burden with respect to even one of them.

Notably, none of these issues relate to the purported “facts” cluttering
plaintiffs’ opening brief. Most of those statements are merely inflammatory,
partisan jeremiads intended to denigrate photographic identification
requirements. and to cast aspersions on the legislature. But none of that has
anything whatsoever to do with whether the DJA provides a cause of action
for this litigation, whether the legislation is consisted with Part II, Article 32,
or whether plaintiffs can succeed on a facial challenge to the act, or whether
the provision they rely upon even exists. These allegations should be
understood for what they are: flimsy efforts to distract the Court from the
manifest legal deficiencies and bizarre contradictions at the core of plaintiffs’
own theory of the case.

And finally, even if plaintiffs could overcome all that, they are not
entitled to an order from this Court directing the superior court to issue an
injunction. They bear the burden of providing the Court with a sufficient
record to justify appellate relief. Yet they have presented no factual record at

all, despite the trial court having afforded them an opportunity for expedited
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discovery. Absent a factual record, including with respect to irreparable harm
and the equities at stake, no injunctive relief is available to them.
The trial court’s dismissal of Court I should be affirmed, as should the

trial court’s denial of injunctive relief.

IV. ARGUMENT

A. Plaintiffs Have Not Identified A Violation of Any Right
Protected by Part II, Art. 32 of the New Hampshire
Constitution.

Plaintiffs’ brief is most notable for what it lacks: A ¢clearly identified
violation of any constitutional right. Instead, they argue only that RSA 491:22,
the New Hampshire Declaratory Judgment Act {the “IDJA”) has been
construed to permit challenges to the constitutionality of actions by New
Hampshire’s government. True enougli. But plaintifts fail to grapple with the
fact that, even under the DJA, a “natty will not be heard to question the
validity of a law, or any part of it, unless he shows that some right of his is
impaired or prejudiced thereby.” Baer, 160 N.H. at 730 (emphasis added). It is
beyond question that an “abstract interest in ensuring that the State
Constitution is observed” is insufficient grounds for a party to seck relief.
Duncan v. State, 166 N.H. 630, 643 (2014). And plaintiffs have identified no
personal “Article 32 rights” that SB418 could impair. That should be the end
of this case.

Plaintiffs attempt to disguise this fact by referring to the Constitution
as “the paramount law” and claiming that it “imposes a deadline” on election
officials. The Constitution is, without a doubt, the paramount law. But even if

Part I1, Article 32 did impose a “deadline,” plaintiffs nowhere assert that they
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have any “rights” protected by it. In their Complaint, app’x at 17, plaintiffs did
imagine that Article 32 conferred a constitutional “right” to “obtain timely
election results.” But their filings, including in this court, have long since
abandoned that pretense. See Enos v. U.S. Bank, N.A., 831 F. App’x 289, 290
(9th Cir. 2020) (holding that a lack of a cognizable legal theory is grounds for
dismissal). And for good reason: New Hampshire’s Constitution does not
guarantee any person any right to timely election results.

Even if there were a right to timely election results, plaintiffs have
never explained how SB418 interferes with it. At most, SBA15 renders one
tally during one part of the process overinclusive, including more ballots than
it otherwise should. Plaintiffs offer no reason to infer that overinclusive tallies
delay the production of election results. Perhaps plaintiffs believe they are
entitled to precisely accurate—and not overinclusive—tallies. But they have
not said so. Article 32 does not say anyihing to that effect. And in fact, Article
32 entitles them to nothing. The results are transmitted from the town or ward
cletk to the secretary of state--not to the public. In short, Article 32 does not
protect any individual right, so there is no right “of theirs” to vindicate in this
case.

The fallacy of plaintiffs’ complaint is that is assumes every
organizational provision in the Constitution creates personal rights. But that is
not so. Much of the document concerns itself not with rights of individuals,
but rather with the foundational structure and basic operations of the
government. Indeed, the division of the New Hampshire Constitution into
two parts, Part First, the Bill of Rights, and Part Second, the Form of
Government highlights this. And Part II, Article 32 is quite obviously in the

latter.
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This is evident by the fact that a suit by a private party to enjoin a town
clerk to submit a tardy moderators’ declaration would be unthinkable. If
anyone has “rights” under Article 32—and it is not clear that anyone does—it
could only be the secretary of state. Unsurprisingly, New Hampshire caselaw
is entirely devoid of any case enforcing any “rights” under Article 32.

If this Court were to accept plaintiffs’ contention that constitutional
provisions establishing governmental structures and procedures vested people
with a right to sue for enforcement without a showing of any particularized
harm to them, it would throw open the courthouse doors to all manner of
claimants and simultaneously needlessly handcuff the government. Part
Second contains a variety of directions to government officials. For example,
Part II, Article 3 provides that “[tJhe senate and house shall assemble
biennially on the first Wednesday of Deceraber for organizational purposes in
even number years, and shall assemble annually on the first Wednesday
following the first Tuesday in Janwary....” But what if they assemble on the
first Thursday instead of the first Wednesday to accommodate some special
need or because of some natural disaster like a blizzard? Could citizens or
organizations with no personal rights at stake file a DJA action to compel a
session of the legislature? Of course not. And that case would be no different
than this case. Or consider a statute calling for commission to issue an interim
report by a date certain. Would the failure of the commission to submit such a
report enable a plaintiff to enjoin submission of a final report? The suggestion
is absurd. Yet that is what Plaintiffs here propose.

Finally, it is worth noting that New Hampshire law does acknowledge
one doctrine that opens the courthouse doors to plaintiffs that cannot show

any harm. That is the doctrine of taxpayer standing, which represents an
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exception to the general rule, and which is enshrined in our Constitution. And
even that provision is limited to actions of government that required the
expenditure of public funds. Were this Court to allow unharmed plaintiffs to
proceed under the DJA, there would be no need for the taxpayer standing.
Rather than meeting the demands of that doctrine, taxpayers would simply file
suit under the DJA. The constitutional provision would be deprived of all

meaning.

B. Even If Plaintiffs Had A Right Protected By Article 32,
Nothing In SB418 Conflicts With The Text Of That Provision.

Even beyond the fatal threshold absence of a constitutional right,
plaintiffs cannot even plausibly allege that SB418 contravenes Article 32 in any
respect. The plain language of Article 32 describes two separate time periods
in which local officials are to perform certain election administration tasks,
neither of which preempts enforcement of SB418. First, on the day of the
meeting Article 32 instructs the moderator to “receive the votes of all
inhabitants of such towns and wards present, and qualified to vote,” to “count
the said votes,” and make “a public declaration thereof...” It further directs
the town clerk to “make a record of the same.” Second, after the day of the
election, Article 32 instructs the town clerk to “make out a fair attested copy”
of the moderator’s declaration, and to direct it “to the secretary of state,
within five days following the election....” Id.

Even today, with SB418 in effect, moderators across the state count all
the ballots, including affidavit ballots cast by persons “qualified” to cast them,
and clerks transmit those counts to the Secretary of State within five days, all

in complete accord with Article 32. To be sure, the affidavit ballots are
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counted and maintained separately from other ballots, but nothing in Article
32 establishes an anti-segregation principle. There is still a “count of said
votes” cast by persons qualified to cast them and a transmission of that count
to the Secretary of State.

Plaintiffs offer nothing to explain how a count of all ballots cast could
possibly offend Article 32. They suggest that because some affidavit ballots
may later be removed from the final tally, the moderators’ election night
counts are not a tally of the ballots of those qualified to vote. P/#fs Br. at 25.
They are wrong. Affidavit ballot voters are presumptively qualified to vote.
That much is evident from the fact that they are permicied to cast ballots at all.
People who are not qualified are turned away at the polls. The only difference
between affidavit ballot voters and other voters is not their qualifications but
that they must undertake an extra step to confirm their identity before the
expiration of seven days.

In any event, plaintiffs cannot explain why the possibility that ballots
may later be deemed invalid imeans the moderators’ counts were something
other than a tally of ballots cast by those qualified to vote at that time.
Plaintiffs do not allege, for example, that SB418 causes moderators to fail to
count the ballots of any qualified voters. SB418 does not result in any ballots
being uncounted as of the expiration of the five-day period. Thus, even if
affidavit ballot voters were not presumptively qualified voters, that would
mean only that the moderators’ counts might prove overinclusive—including
ballots from unqualified voters as well as ballots of qualified voters. Such
tallies, therefore, are at all times, even under SB418, inclusive of every vote of

every qualified voter, consistent with the Article 32’s directive. In short, while
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underinclusive tallies might, under this theory, present a constitutional
problem, overinclusive tallies are of no constitutional moment.

If more were needed to dispatch plaintifts’ argument, it is worth noting
that it would call into serious constitutional doubt numerous statutes that are
necessary for the orderly conduct of elections. For example, removing ballots
from the moderator’s tally is precisely what happens in recounts. See RSA
660:1-6. During a recount, the validity of ballots may be adjudicated. Se¢e RSA
660:5 (detailing candidates’ rights to “protest the counting of or failure to
count any ballot”). Ballots excluded from a moderator’s cousit may be
included if they turn out to be valid, and ballots previcusly included may be
excluded if they are invalid. Notably, every aspect «.f a recount, from the
meeting of the ballot law commission to appeals to the Supreme Court occurs
well after the five-day period set forth in Atticle 32. See, e.g., RSA 665:5;
665:16. In short, if recounts are constitutional, and no one contends
otherwise, SB418 is as well.

Plaintiffs” only resporse is to assert that SB418 violates Article 32
because, in their view, it involves a reassessment of a voters’ qualifications,
whereas recounts do not. This protest fails for several reasons.

First, plaintiffs are wrong about what SB418 does. SB418 does not
result in a post-moderator tally reassessment of any voters’ qualifications. That
much is clear from its terms, which are addressed to the qualification of the
ballot in question and not the qualifications of the person who cast it. That is
why, in every location save one, the text of SB418 addresses “unqualified
affidavit ballots” and “unqualified votes” not “unqualified voters.” App’x at
32-33, Sections 1.11, 2.V, 2.VI (second sentence); but see Section 2.VI (first

sentence). Removing a ballot because an individual failed to corroborate his
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qualifications is not a determination that the voter was not, as a factual matter,
qualified. Maybe they were, maybe there were not. The point is that they failed
to qualify their ballots.

Courts routinely distinguish “voter qualifications” on the one hand,
from “the selection and eligibility of candidates” and “the voting process
itself” on the other. See, Burdick v. Takushi, 504 U.S. 428, 433 (1992) (“Each
provision of [an election] code whether it governs the registration and
qualifications of voters, the election and eligibility of candidates, or the voting
process itself” affects the individual’s right to vote). See alse Crawford v. Marion
County Election Bd., 553 U.S. 181, 193 (2008) (HAVA and NVRA “indicate that
Congress believes that photo identification is one effective method of
establishing a voter’s qualifications,” not that providing identification itself is a
qualification). See also, 7d. at. 204 (Scalia concurring) (discussing whether a
voting law governs voter qualifications, candidate selection, or the voting
process). In construing the “matetiality provision” of the federal Voting
Rights Act, courts have made a similar distinction between rules governing the
mechanics of ballot casting or ballot preparation from a person’s status as a
qualified voter. Penusylvania State Conf. of NAACP Branches v. Sec’y Commonwealth
of Pennsylvania, 97 F.4" 120, 135 (3d Cir. 2024)(“vote casting rules like the
[absentee ballot] date requirement have nothing to do with determining who
may vote”); Liebert v. Millis, No. 23-CV-672-]DP, 2024 WL 2078216, at *13
(W.D. Wis. May 9, 2024). Reading SB418 as a whole, it is clear from the
context and structure of the statute that the legislature did not intend to
change the fundamental qualifications of who may vote in a New Hampshire
clection. Rather, SB418 secks to ensure that an election day registrant is

actually qualified, rather than adding to those qualifications.
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Second, plaintiffs are just wrong about recounts. Nothing in New
Hampshire law precludes a ballot challenge on the ground that the voter who
cast it was unqualified. In fact, the permissible grounds for protest under RSA
660:5 are not specified and thus unlimited. And while ballot-anonymity
protections may make voter-qualification-based challenges difficult, they do
not render them impossible. For example, a non-citizen or a minor may
confess to having cast an illegal ballot that is readily identifiable by various
markings or by through discovery of a voter’s “ballot selfie.” See Rideont v.
Gardner, 838 F.3d 65 (1st Cir. 2016). Plaintiffs cannot—and do not—seriously
contend that Article 32 precludes a protest to such a ballot under RSA 660:5.

Finally, even if plaintiffs were right about SB418 and New Hampshire’s
recount rules, their argument still would fail. If a candidate successfully
challenges the “counting of...any ballot” on grounds other than voter
qualification, that ballot is excluded from the tally. That ballot might have
been cast by a qualified voter or an unqualified voter, like a minor or a non-
citizen. If the excluded ballot came from an unqualified voter, the moderator’s
tally will have been overinclusive in exactly the same way as it might be as a
result of an exclusion under SB418. That is, the ballot of an unqualified voter
will have been included in the “five-day tally” and excluded from the final
count. In neither case does the exclusion of that ballot somehow violate
Article 32.

C. Plaintiffs Misconstrue The Standard Of Review

Applicable To Facial Challenges.
Plaintiffs have brought a facial challenge to SB418, which “is, of

course, the most difficult challenge to count successfully.” State v. Furgal, 161

N.H. 206, 210 (2010). To analyze a facial challenge, the Court must “first
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determine how the statute is to be construed and then whether that
construction can withstand a facial challenge.” Id. Regardless of which facial
challenge test the Court applies here, SB418 withstands its review.

Plaintiffs argue that the test described in New Hampshire Democratic Party
v. Sec’y of State, 173 N.H. 312 (2021) (“INHDZP”), is the applicable test.
According to plaintiffs, that test requires the Court to review the statutory
language to determine whether it is in clear and substantial conflict with the
relevant constitutional test. Notably, plaintiffs do not identify the
constitutional test relevant to a challenge based on Article 32, likely because
that provision is not intended to protect constitutional rights, as are other
constitutional provisions. Cf. Guare, 167 N.H. at 667 (applying “flexible
standard” adopted in Akins v. Sec’y of State, 154 N.H. 67 (2000), to Part I,
Article 11 challenge). Here, there is no test to determine whether a
constitutional right is violated, and plaintiffs suggest none. Instead, they simply
invent what they assert is an absclute right to a five-day tally that is to their
benefit. For the reasons set farth above, they do not benefit from any such
right and SB418 harms no interest related to Article 32 anyway.

The Court should revisit NHDP and either limit its applicability or
abandon it altogether.! Whatever the merits of that test for cases that involve
individual rights, where courts must weigh the burdens imposed on the
citizens of this state against the state interests at issue, it is wholly
inappropriate for a case like this in which plaintiffs seek to invalidate an entire

statutory scheme on the ground the one aspect of it ever so slightly

1 NHDP was premised on the federal court decision in Sasucedo v. Gardner, 335 F.Supp.3d 202 (D.N.H.
2018). That case, in turn, asserted that United States v. Salerno, 481 U.S. 739 (1987), had not been
recently cited and was limited to First Amendment cases. Recent United States Supreme Court
decisions indicate that conclusion was premature. See, United States v. Rabimi, 144 S.Ct. 1889 (2024);
Borden v. United States, 593 U.S. 420 (2021).

21



transgresses, in their view, a concrete constitutional limitation. On this view, a
cure period of five days and one hour would invalidate the entire system of
voter photo identification for same-day registrants. That cannot be the law, as
it would subject an untold number of comprehensive legislative proposals to
constitutional peril. Any plaintiff who could identify any corner of a law that
slipped over a constitutional boundary could secure the statute’s complete
invalidation. That invalidation would not be limited to the offending
provision, nor would it be limited to the specific plaintiff in that specific case.
The entire law, including its constitutional applications, weuld be excised from
the statute books as applied to every person in the state.

In any event, if there is, in the language of NHDP, a “relevant
constitutional test” to be applied to evaluate SB418 against Article 32, it can
only exist with respect to the cure period oifered on days 6 and 7. There is no
conceivable constitutional test the court could apply to days 1 through 5, as

Article 32 has no applicability to those days whatsoever.

D. The “Five-Dzy” Language In Part II, Article 32 Was
Not Propet!y Adopted And Cannot Be The Source Of
Any Claimed Right.

Even if the Court finds that Article 32 creates rights that inure to the
benefit of the plaintiffs, and even if it finds that the text of SB418 is
incompatible with it, plaintiffs are still not entitled to relief because the “five-
day” instruction in Article 32 was not propetly ratified by the people of New
Hampshire.

When the validity of an amendment to the Constitution is attacked
after its ratification by the people, “every reasonable presumption, of both law

and fact, is to be indulged in favor of the validity of the amendment.” Fischer v.
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Governor, 145 N.H. 28, 37 (2000). This Court “should not declare
unconstitutional the voters’ ratification of the amendment at issue absent
inescapable grounds.” Id. But where the question submitted to the electorate
does not give “the ordinary person a clear idea of what he [or she] is voting
for or against,” the ratification vote cannot stand. Id. While the legal standard
appears to be a high one, this Court has previously found inescapable grounds
to conclude that a proposed amendment appearing on the same ballot
questionnaire that resulted in Article 32’s “five-day” instruction was not
propetly adopted. See Fischer, id. It should do so here, as weli.

When the Constitutional Convention of 1974 convened, the relevant
portion of Article 32 read:

And the said town or city clerk shall cause such attested copy to

be delivered to the sheriff of the cout:ity in which such town or

ward shall lie, thirty days at least before the said first Wednesday

of January or to the secretary of state at least twenty days before

the said first Wednesday of january.

As this text clearly reflects, Article 32°s instructions to town officials required
delivery of the election resalts to the sheriff rather than to the secretary of
state and the time for delivery was far more than five days.

The constitutional convention adopted the currently published
language and authorized it to be put before the people for ratification in the
1976 general election. Conwvention to Revise the Constitution, 177 (1974). The
journal of the convention reflects that the intended scope of the Article 32
amendment as: “(3) requiring that the secretary of state receive and count
votes and notify winners of biennial elections.” I4. Missing from this
description is any notion of shortening the time period for election results to

be transmitted.
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Consistent with the convention’s resolution, the people were asked to
ratify an amendment to the Constitution in the 1976 election on a ballot
questionnaire that read, in relevant part:

8. Are you in favor of amending the Constitution to make

the following changes relating to elections. ..

(d) to specify that the receipt and counting of ballots and

notification of winners in biennial election contests will be

handled by the secretary of state.

45 Mannal for the General Conrt 687-688 (1977). Again, there was no mention of
shortening the time for transmitting the post-election tallies. The voters
approved the measure as presented on the ballot quesiionnaire. Id. But the
people never voted on any measure that informed them that they were being
asked to ratify the “five-day” language. Accordingly, their ratification of that
measure was ineffective.

That is the lesson of Fischer. In Fischer this Court held invalid the
popular ratification of an amendment proposed by the saze Constitutional
Convention of 1976 and considered by the voters on the same ballot
questionnaire that aprroved the “five-day” amendment to Article 32. The
Court compared tie language adopted by the convention to the language
presented to the voters and found that the “ballot questionnaire submitted to
the citizens for ratification failed to alert the voters to any substantive
change...” and concluded therefore, that the Constitution “was not propetly
amended....” Id. at 38. As a consequence of this legally defective process, the
Court turned to the text of the last propetly adopted amendment to Article 11

and applied it to the question before it.
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The same failure identified in Fischer affects Article 32’s “within five
days following the election” language. As in Fischer, the amendment to Article
32 was drafted by the Constitutional Convention of 1974. And just as in
Fischer, the language presented to the people in the ballot questionnaire for
ratification did not put them on notice that it would impose a time limit on
local election officials to determine the winner of the contest. Based on the
language of the ballot questionnaire, the people could reasonably have
understood only that they were vesting that responsibility to receive ballots
from the towns in the secretary of state. As in Fischer, there are “inescapable
grounds” that the ballot question failed to “give the ordinary person a clear
idea of what he [or she] is voting for or against.” Fiszher, 145 N.H. at 37
(quotations omitted). It gave no hint to the voters that it might be interpreted
to limit the legislature’s authority to allow generous periods for would-be
voters to cure their failure to arrive at the polling place with required
documentation. To put it another way, nothing in the ratification history
indicated to voters that they were restricting the authority of the legislature to
ease any burdens that might be imposed by valid election integrity safeguards
like voter photographic ID requirements. And it certainly provided no hint
that it created a private right of action to have such a limit enforced by a court.

As in Fischer, when a question arises under the relevant article, the
Court must construe language that was propetly adopted by the people.
Construing the proper language, there is no conflict whatsoever between
Article 32 and SB418. The operative language in Article 32 requires the city or
town clerk to deliver the relevant election results to the sheriff at least thirty

days before the first Wednesday in January, or to the secretary of state at least
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twenty days before that same date. None of those dates are remotely
implicated by SB418’s seven-day provision.

As in Fischer, plaintiffs here ask the Court to declare an act of the
legislature unconstitutional in reliance upon a provision that was not properly
adopted. Unlike Fischer, however, the Court here can avoid this question by
resolving this case against plaintiffs on the grounds identified above, including
that the DJA is not an appropriate vehicle and that SB418 does not transgress
any version of Article 32. This Court has a “long-standing policy not to decide
questions of a constitutional nature unless absolutely necescary to a decision
of the case.” State v. Barrocales, 141 N.H. 262, 264 (1996) (quoting Ashwander v.
Tennessee Valley Authority, 297 U.S. 288, 347 (1936) (Brandetis, ., concurring)
(quotation omitted). Here, the Court can decide the case based on textual
interpretation and the application or ordinary rules of construction discussed,
supra.

E. The Trial Court Coriectly Denied Plaintiffs’ Request For An

Injunction.

“The issuance of 1njunctions, either temporary or permanent, has long
been considered an extraordinary remedy.” ATV Watch v. N.H. Dep’t of
Resonrces and Econ. Dep., 155 N.H. 434, 437 (2007) (quotation omitted)). “An
injunction should not issue unless there is an immediate danger of irreparable
harm to the party seeking injunctive relief,...there is no adequate remedy at
law... [and the] party secking an injunction [is] likely [to] succeed on the
merits.” Id.

“It is within the trial court’s sound discretion to grant an injunction
after consideration of the facts and established principles of equity.” Dep't of
Enuvtl. Servs. v. Mottolo, 155 N.H. 57, 63 (2007). This Court will “uphold the trial
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court's factual findings unless the evidence does not support them or they are
erroneous as a matter of law.” Rabbia v. Rocha, 162 N.H. 734, 738 (2011). And
it “will uphold the issuance of an injunction absent an error of law, an
unsustainable exercise of discretion, or cleatly erroneous findings of fact.”

Frost v. Comm'r, N.H. Banking Dep't, 163 N.H. 365, 374 (2012).

1. This Court Should Affirm The Trial Court’s Denial Of
Injunctive Relief.

The harms Plaintiffs’ claim to suffer due to SB418’s enforcement have
no support in the factual record, are rank speculation, and bear zero relation
to the alleged violation of Article 32 that is the subject of this appeal. Plaintiffs
contend that SB418 “will result in disenfranchisement,” that voters “may
decide it is not worth the trouble to attemipt to vote,” and that voters “may
have their votes thrown out for failure to successtully complete the affidavit-
ballot-qualification process on time.” P/tfs Br. at 33. This is all spse dixit and not
the stuff on which extraorditiaty remedies like preliminary injunctions should
be awarded. Further, whether any of this will come to pass has nothing at all
to do with whether efiforcement of SB418, in full, violates Article 32. To the
contrary, shortening the cure period to bring SB418 into “compliance” with
Article 32 could not possibly redress these harms, to the extent they could
even be substantiated.

Plaintiffs allege only two injuries that can reasonably be understood to
arise from their Article 32 claim: (1) that SB418 “deprives voters and
candidates of the timely vote tally that article 32 guarantees”; and (2) that

“plaintiffs and their affiliated candidates must invest organizational resources
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to educate voters and protect threatened rights [and must] prepare for delayed
vote counts and contests over which affidavit ballots count....” P/fs Br. at 34.

All of this is makeweight. Plaintiffs are not entitled to injunctive relief
for the harms they have alleged arise from Article 32 for three independent
reasons, any one of which causes their appeal to fail. Firsz, for reasons set
forth above, they are unlikely to succeed on the merits with their claim that
Article 32 instills rights that they may enforce. Second, they have not alleged
that SB418’s alleged conflict with Article 32 harms #herz in any way. In fact,
they have not identified any mechanism by which a violatics: of Article 32
inflicts any harm on anybody at all. Third, they cannot 1eet their burden under
the applicable standard of review, which requires thiem to establish that the
trial court’s findings were contrary to the evidence in the record because there
are no findings of fact that relate to their Article 32 claim.

Plaintiffs are unable to establisi: that there is an immediate danger of
harm. Plaintiffs themselves do nct vote and therefore they cannot register to
vote and be subject to SB418’s procedures. As discussed supra, Article 32
creates no right that vests in them, and therefore they cannot be harmed by a

> <<

violation of it. Likew1se, SB418 has no effect on plaintiffs’ “voting members
and candidates” because SB418 concerns voter registration for first-time
registrants and all of plaintiffs’ members and candidates are already registered
voters. Under New Hampshire law, the party affiliation of plaintiffs’ members
is directly connected to registering to vote and is supervised and maintained by
election officials. See, RSA 654:7 (requiring voter registration form to include
field for party affiliation); RSA 654:15 (adding part member of the voter, if
any, to checklist); RSA 654:32 (hearings before supervisors of checklist

concerning alterations to party registration); RSA 654:34 (change of party

28



registration); RSA 654:34-a (permitting changes in party affiliation to be
registered with town or city clerk); RSA 654:35 (correction of checklist
showing registration of party members); RSA 654:38 (verification of checklist,
including party designation). Because of this, the members of the plaintiff
organizations are already registered to vote and, therefore, ineligible to cast an
affidavit ballot. Conversely, a person who is unregistered to vote cannot be
one of the plaintifts’ members.

Plaintiffs’ candidates are tied even more tightly to voter registration
than are its members. In order to run for office in plaintiffs’ primary, the
candidate must sign a declaration of candidacy and must be a registered voter
domiciled in the relevant district and a registered member of plaintiffs’ party.
See RSA 655:17, I1. This makes it legally impessible for any of plaintifts’
candidates to be subject to SB418.

Plaintiffs suggest that someone who is subject to SB418 is likely to
become one of their members. But this is circular. A person can become a
member of a political party in New Hampshire only upon registration, and a
person allegedly harmed by SB418 has not yet completed their registration. In
any event, it is speculation on top of guesswork on top of conjecture. There is
no reason to simply assume that some affidavit ballot voters will also join their
party. New Hampshire law is clear that that a “mere possibility or fear that
injury will occur is insufficient to justify granting equitable relief,” Meredith
Hardware, Inc. v. Belknap Realty Trust, 117 N.H. 22, 26 (1977), and “theoretical
injury...does not furnish ground for interposition by injunction.” Johnson ».
Shaw, 101 N.H. 182, 188-89 (1957) (quotation omitted).

Beyond all of this, there is the inconvenient fact that plaintiffs cannot

link any violation of Article 32 to any harm at all. Plaintiffs say that
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enforcement of SB418 delays the tallies to which their voters and candidates
are entitled in a timely manner. Not so. SB418 does not interfere at all with
the transmission of those tallies within five days. At most it renders them
overinclusive. Such tallies may lack precision, but they are not untimely. In any
event, nothing in Article 32 entitles plaintiffs’ members or candidates to
anything. Under Article 32, the tallies at issue are communicated to the
Secretary, not to voters or candidates. As a result, the internal transmission of
the tallies from one government actor to another cannot harm voters or
candidates, even if those transmissions are defective in some way, whether
because they are tardy or imprecise.

Next, plaintiffs claim that they suffer irreparable harm from spending

2 <<

money to “educate voters,” “protect threatened rights,” and “prepare for
delayed vote counts and contests over which affidavit ballots count.” Frankly,
these assertions are ridiculous. And none is linked in any way to any violation
of Article 32.

First, plaintiffs do not explain how any alleged violation of Article 32
results in any need to educate voters. What do voters, as voters, need to know
about whether the moderators’ five-day tallies comply with whatever dictates
Article 32 may impose upon them? Quite obviously, nothing. Plaintiffs have
not explained any need to educate voters about the government’s internal
procedures for counting ballots, transmitting tallies, and certifying results. And
no such need exists. Internal procedures of this sort have no bearing on voter
conduct whatsoever.

To be sure, plaintiffs may wish to educate voters who intend to register

on election day that they need to arrive at the polls with acceptable

identification or be prepared to supply such identification within seven days
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thereafter. But that desire is wholly independent of whether the cure period is
a lenient seven days, and unconstitutional in plaintiffs’ view, or a more
restrictive five days, and thus constitutional. Any spending on education is
thus wholly unrelated to any constitutional violation.

Second, plaintiffs do not explain how they will spend money to
“protect threatened rights,” mainly because there is no such thing as Article 32
rights that could be threatened. These are just words, signifying nothing,.

Third, plaintiffs have pointed to nothing in the record that suggests
SB418, let alone any alleged violation of Article 32, will delay vote counts.
Recall, SB418 does not delay transmission of the moderators’ tallies. And
there is nothing in the record that suggests that adjudication of affidavit ballots
after transmission of the moderators’ tallies delays final certification by even a
minute. And there is no evidence that shoriening the cure period to five days
would avoid any such delay. In other words, no delay is caused by any
violation of Article 32. On top of this, plaintiffs do not explain how any delay
in election results might harre them. If there is a delay, what do plaintiffs need
to do other than wait?

The same goes for plaintiffs’ contention that SB418 requires them to
expend resources to prepare for contests over which affidavit ballots will
count. Even if SB418 does cause plaintiffs to expend resources, it is not
because of any violation of Article 32. It would be because affidavit ballots,
regardless of the length of the cure period afforded, must be adjudicated at
some point. The same preparation would be needed if the cure period were
five days rather than seven. Article 32 is irrelevant to any such harm.

Finally, it is worth noting just how flimsy these allegations of harm

really are. The United States Supreme Court recently held that such claims are

31



insufficient to support standing, let alone the extraordinary remedy of a
preliminary injunction. See, Food and Drug Administration v. Alliance for Hippocratic
Medicine, 602 U.S. 367, 394 (2024) (denying standing on diversion of resources
theory of injury and noting plaintiffs cannot “spend their way” into standing).
And plaintiffs have identified no New Hampshire law that permits a finding of
harm sufficient to grant an injunction based on the thin gruel of the diversion
of resources in response to changes in the law.

Further, the only injury alleged is that plaintiffs have been compelled to
change their educational materials and training to stay up te date. In other
words, that they must do what any organization must do to respond to the
passage of time. Organizations update their materials all the time, and there is
no allegation in the record that they would not nave updated their materials
but for SB418. SB418 might have altered iiie content of those updates, but the
allegations are insufficient to establish that SB418 added any material costs to
updates that would have occurred in the normal course. Moreover, the need
for organizations to alter theit materials is the type of response that would
attend to any and every legisiative action.

Plaintiffs can claim no right to unchanging state laws. In our modern
society, there are groups with vested interests in neatly every aspect of New
Hampshire law. They produce materials to educate their constituents, whether
they are commercial or non-commercial in nature. Nor do the allegations even
hint at “from what” the resources are allegedly being diverted. If plaintiffs
were going to devote some resources to promoting their candidates through
one form of advocacy, but are now planning to use the same amount of funds
to promote their candidates through another form, no resources will have

been diverted from candidate promotion activities. See Texas State LULAC ».
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Elfant, 52 F.4th 2428, 253 (5th Cir. 2022) (noting that just to establish standing
under diversion of resources theory “specific projects” must be identified that

were put on hold or otherwise curtailed).
2. Plaintiffs Cannot Meet Their Burden For Issuance Of And
Injunction Nor Standard Of Review On Appeal.

Plaintiffs argue that the trial court found that sufficient facts were
alleged for them to have standing. Regardless, it did not make findings of fact
that irreparable harm would result sufficient to warrant the issuance of an
injunction. The suggestion in plaintiffs’ brief that there is seie inconsistency
at work is misplaced. See, P/#f’s Br. at 32. Simply stated, the deferential standard
applicable to review of a motion to dismiss for lack of standing, which
assumes the truth of all well-pled facts, is materially different from the
standard applicable to the issuance of an injunction, which requires actual
factual findings. If plaintiffs were correct that factual allegations sufficient to
establish standing met the standara for issuance of an injunction, then no
injunction request would ever be denied, at least not on factual grounds.

Regardless, this Court will uphold the decision of the trial court with
respect to issuance of an injunction “absent an error of law, an unsustainable
exercise of discretion, or clearly erroneous findings of fact.” Town of Atkinson v.
Malborn Realty Trust, 164 N.H. 62, 66 (2012). Plaintifts can show none of these
things. As set forth supra, the trial court’s dismissal of Claim I should be
affirmed, meaning it had no discretion to issue an injunction. And the trial
court’s findings of fact cannot be cleatly erroneous because it made no
findings of fact as to the Article 32 claim. Notably, the trial court gave
plaintiffs the opportunity to develop facts on an expedited basis in support of

their procedural due process claim. See App. 58 (“The parties are directed to
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develop an expedited discovery schedule for further development of the
record and submit it to the Court by April 22, 2024”). Rather than take the
trial court up on its offer to develop a factual record, plaintiffs chose to
nonsuit their procedural due process claim and appeal the dismissal of their
Article 32 claim. As a result, the trial court never made the findings of fact that
are necessatry to support an injunction or to meet the standard of review on
appeal.

Even if the Court was to conclude that plaintiffs had articulated valid
theories of harm, they would still have had to introduce evidcnce that those
harms are, in fact, real. They did not do so. Accordingly, the trial court could
not have made any cleatly erroneous finding of fact. “[W]ithout a sufficient
record of the proceedings below, [this Court will] assume that the evidence
supports the result reached by the trial ccoutt....” Mottolo, 155 N.H. at 63. For
example, plaintiffs argue that they suffer harm entitling them to an injunction
because they must “prepare for delayed vote counts and contests over which
affidavit ballots count....” P/#’s Br. at 34. But they introduced no evidence to
substantiate that asserticn, so the trial court made no findings of fact regarding
its validity. Further, defendants and intervenors had no opportunity to
challenge plaintifts’ assertions because plaintiffs declined to engage in the
opportunity for discovery offered by the trial court. Given the complete
absence in the record of any fact-finding on the Article 32 claim, plaintiffs are
unable to meet their burden of establishing that the trial court’s implicit
rejection of this factual claim was unsupported.

Finally, even if this Court was inclined to find that plaintiffs have a
valid legal claim and that the trial court’s dismissal of their Article 32 claim was

improper, it should still deny them their requested relief. Plaintiffs ask this
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Court to reverse the dismissal of their Article 32 claim and remand to the trial
court “with instructions to issue a preliminary injunction.” P/#fs Br. at 39. But
Plaintiffs make no attempt to identify any circumstance in which this Court
has reversed the dismissal of a claim that was made prior to any fact-finding in
the trial court and then remanded to the trial court with orders to grant an
injunction. Doing so would fly in the face of the plaintiffs’ burden of proof in
the trial court, and the rule that acts of the legislature are presumed
constitutional and will not be declared unconstitutional “except upon
inescapable grounds.” Baznes, 152 N.H. at 133. The request for a directive to
issue an injunction is wholly improper.

F. Even If The Court Finds A Constitutional Violation, It Should

Sever The Unconstitutionality And Leave The Remaining
Provisions Of The Statute In Place.

If the Court finds that Article 32 imposes an absolute five-day
restriction on the period the legislature can allow same-day registrants to
submit required documentaticti, the remedy imposed by the Court should
sever the unconstitutiona! portion and leave the remainder intact. When
“confronting a constimitional flaw in a statute, [courts] try to limit the solution
to the problem by disregarding the problematic portions while leaving the
remainder intact.” United States v. Athrex, Inc., 594 US. 1, 23 (2021) (citation
omitted). “In determining whether the valid provisions of a statute are
severable from the invalid ones, [the Court] is to presume that the legislature
intended that the invalid part shall not produce entire invalidity if the valid
part may reasonably be saved.” Associated Press v. State, 153 N.H. 120, 141
(2005). The Court must also determine “whether the unconstitutional

provisions of the state are so integral and essential in the general structure of
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the act that they may not be rejected without the result of an entire collapse
and destruction of the statute.” Id. (quotation omitted).

The Court’s determination on severability is informed by three
interrelated principles. First, courts “try not to nullify more of a legislature’s
work than is necessary, [as courts know] that a ruling of unconstitutionality
frustrates the intent of the elected representatives of the people.” Ayotze v.
Planned Parenthood of New England, 546 U.S. 320, 329 (2006) (quotation
omitted). The “normal rule” is that “partial, rather than facial, invalidation is
the required course, such that a statute may...be declared invalid to the extent
that it reaches too far, but otherwise left intact.” Id. Second, the Court must
remain mindful that its “constitutional mandate and institutional competence
are limited” and must restrain itself from “rewtite[ing] state law to conform it
to constitutional requirements even as [it! strives to salvage it.”” Id. (quotation
omitted). Third, the touchstone for any decision about a remedy is legislative
intent, for a court “cannot use its remedial powers to circumvent the intent of
the legislature.” Id. (quotatior omitted). In other words, “[a]fter finding an
application or portion of a statute unconstitutional, [a court] must next ask:
Would the legislatuie have preferred what is left of its statute to no statute at
all.”” Id. (quotation omitted).

SB418’s allowance of seven days for a same-day registrant to provide
proper identification is uniquely severable from the rest of the statute. After
all, the plaintiffs’ entire argument is that the seven-day cure period permitted
by SB418 conflicts with the more restrictive five-day period established by
Article 32. The seven-day cure period is discreet, unintegrated, and
independent of the rest of the bill. The presumption of severability should

stand for three reasons. First, the structure of the act does not turn on the
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seven day cure period. It could be increased or decreased without impacting
the operation of the law at all. Moreover, severing the cure period does not
require the court to rewrite the statute. Plaintiffs argue Article 32 sets the cure
period at five days. That policy choice has, according to them, already been
made and written into our paramount law.

Further, it can hardly be doubted that the legislature would have
preferred a statute with a five-day cure period to no statute at all. There simply
is no evidence to support a contrary conclusion. The purpose statement
expresses that the legislature’s intent was to protect the integiity of elections
through photo identification for same-day registrants. Iad the legislature been
advised that the Constitution prevented it from previding a cure period of
more than five days, it would still have enacted the election integrity
provisions. In short, there is no reason to conclude that the legislature’s belief
that a seven-day cure period was permissible was in any way meaningful to its
decision to move forward with identification requirements for same-day
registrants. The legislative record establishes that the focus was on protecting
the integrity of the same-day registration process, not on accommodating
people who both did not avail themselves of opportunities to register before
election day and arrive at the polling place without required documentation.
App’x at 32.

Simply put, the presumptions in favor of severability are all present
here, while none of the concerns about its application are.

V. Conclusion

For the foregoing reasons, the decision of the trial court to dismiss

plaintiffs’ Article 32 claim should be affirmed. In the alternative, plaintiffs’

appeal of the denial of their injunction should be denied.
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THE STATE OF NEW HAMPSHIRE
MERRIMACK, 5§5. SUPERIOR COURT
Democralic National Committee, et al.
V.

David M. Scanlan,
Mew Hampshire Secretary of Stale. et al.

Cocket Ho.: 226-2023-0W-00813
ORDER ON MOTIONS TG DHSMISS AND PRELIMINARY INJUNCTION

Tha plainiifg, the Demacratic Natishal Committes “DNC") and the New
Harnpshite Democratic Pady ("NHDP"), bring this action against David M. Seanlan and
Jahn M. Fommglla, in their official capacities ag Mew Hampshire Sacretary of State and
Altomey General, respeclively, (logether the "State”) =eaking a preliminary [munctlon
and further declaratory and injunciive relief related to SB 418, an election law providing
for affidavil ballol wotlng, (Court index #81-3.) The Republican National Commitles
*RNC") and the New Hampshifa Republican State Committee ("NHRSC") infarvaned in
the action. (Court indax #13.} The Stale and ntervenors move o dismiss, {Court index
#15 17.) The plaintiffs object, to which the State and intervenors reply. (Court indsx
20, 21, 26, 29.) On March 12, 2024, the Courl held a hearing ¢n the molions to
dlsrniss and motion for preliminary injunction. For tha reasons stated bekow, the State's
and intervenors” mations Lo dismiss are GRANTED with respect lo Cound | of the
vomplamt and DEMIED with respect to Count [, and the plaintiffs' molion for preliminary
injunciien is DENIED.

Facdual Background

Tha Court rgcounts tha follpwing facts in accord ance with the lagal standard,
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On June 17, 20322, the New Hampshire legislature enacted SB 418, {Compl.
2.} OnJanuaty 1, 2023, SB 418 wenl inlo effecl. Laws 2022, ch. 239, In the findings
portion of SB 418, the New Hampshire legislatura recognized That in the las 45 years,
44 state elecbons had beon declded in a tle or by one vobe, and In the 2016 ganeral
glaction at least 10 illegal ballots were cast and the identity of 230 volers could not be
verhed. (Compl., Ex. A Thus, thimough SB 418, the legeslalure sought bo prevent
unverified votes from counting in New Hampshire slections. {Compl., Ex. A) (“Allowing
urverfled votes to count in an elechon enables the corruption of New Hampshire's
alectoral process. This must be addressed immediately to resiors the Inlegrity of New
Hampshire elections.”) Mechanlcally, 5B 418 amendesd RSA 655 and RSA 660 by
adding new sactions R3A 659.23-a and RS3A G60:17-a, and by amending RSA 659:13,
ek (Seed) These changes codified Lhe néw affidawd ballal vating procedure within
SB 418.
AHidavit Ballot Voting under $B 415

The affidavit ballcl voting procedure within SB 418 applies to any first-lime New
Hampshire votar who reglstars on eleclion day bul lacks a vald photo identification, or
otherwise fails to mest the statutony idenlification requirements of RSA 650:13. RSA
653:23-a, |, In thoese Inslances, an electon official will band the voter an affidavit voter
package and explain is use. R5A 659:23-a, I The affidavit voter package contains a
prepar] envelope addressed o the Secretary of State and an aflidavit voler verification
lottor listing any doguments the vioter must provide o varify thair identlty, RSA 650:23-

a, ll{a). {b).
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After a voter casts an affidavit baivot, local elaction officials mark the tallot with a
unigusa affidavir baliot number, place it in & condaingr designated “Affidavit Ballois,” and
hand counl the number of affidavit ballots. RSA 65%23-a, 1Y, "After completon of
couning, the moderalor shall nale and anmouncs the Wlal number of wotes casl for
each candidate, and 1he tolal number of affidavit ballots cast in the election.” |d. Mo
latar than ane day after the election, the rmoderator shall frward all affidavit ballol
verificatlon leltars o the secratary of stale . .. ' Id.

The affdavi ballol vitar must returm 1he venleation letter and any nacassary
decurnents Lo verify their identity to the Secretary of State within seven days. RSA
659:23-a Il {h}. "On1he seventh day after the election, f an affidavit ballot votor has
failed to return the verification letter with the missing voter qualifying docomentation - .
tha sacretary of state shall instruct the modereiar, | | 1o rebieve the azsociated
numbensd affidavit balot and list . . the votes cast on that ballot.” RSA G53:25%.a, V
“The vetas cast an such ungqualihed affidavil ballals shall be deducted from the vote
total for each affectesd candidais or each affected issus” [d.

Wilhin 14 days of the elaction, tha city, town, ward, ar dlsirk:t musl provide the
Sactelary of State with 2 summany repor of the total voles cast by unqualified voters.
RSA §59:23-a, V1. "The toizal vote minus the ungualified affidavit baikot vole for each
race arissus shall ba the final vote 1o be celified by the appropriate certifying
autharty.” |d. The names of the affidavit ballot volers who fail to satisfy the entity
varication process ang relerred 10 the Secrelary of Slale for investigation. RS54 859-23-

a, VIl. 5B 418 does nol require natice to voters whose yvoles are determined to be

unqualifisd or whase name is referred for investigation. {Compl 1 34.)
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Tha Plaintiffs

The DNC is a national commities whose "organizational purposes and funclicns
arg to communicate the Demaocralic Pary's position and messages on issuas; protect
vaters' rights; and aid and encourage the election of Democratic candidates at the
natlonal, state, and local levels 7 {d. T 53-9.} The ONC not only parsuades and
organizes ctizens “to register to vote az Demeocrats but alsc to casl their ballots for
Cemocralic noominees andd candales.” (4. 19} The ONC operates in avary U5,
state, lemtory, and the Dislrct of Columbia. {14, F10.}

The NHDP i5 a state commiltee whiose purpase s to “slect candidatas of the
Deamocratic Party o public office throughout New Hamgzhirg.” {Id, 111, NHDP
supports democratic candwatles and pratects veters' rights through fundraising and
organizing efforts. {Id.) NHDP has many mambers who vote for or olherwlse support
democratic candidates, including those who wlil regisler on eleclion day. {ld. 1 12.)
NHOP has over 264,000 regizlersd mambers. {|d. T 13.)

Relevant Voling Facts and Allaged Effect on Eleclions

According to the plaintifls, in the New Harmpshire general ebection in 2020,
¥h,612 voters registered on election day, reprasanting ngady 10% of the electorate)
(1d ] In that election, the plaintiffs allege that the "precincts with tha highest number of
glechion-day registrations tended to be areas with the highest numbsr of yourg, non-
while, and/or [ow-income votars,” and that those precinets “alse voted overwhalming |y

for Democratie candidates ™ (ld. 4 25.) Daspile the fact that SB 418z affidayit ballol

71f 58 412 has baen in paca in 2020, only a percentage of those vobers would have been required to
vote by affdavit Balkgt, as frst-time voters who provds satisfactory idenbhealion would cast thesr ballots
withcut furlhar requiramarnts.
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procadura nas been in effect durlng several elechons, including the 2024 presidendial
primary, Ihe plaintiffs have not namad a member of either organization whose righl to
wotg, or Aght 1 e elacted, has been violated.

The plaintdfs sllege that because S8 418 changes lhe way lhat soma votars,
including those who fend to vote for Democralic candidales, will cast their ballots, the
ONC and NHDP "will have to engage in a broad-based education program targating
thousands of New Hampshire Democratic voters as well as Democratic candidates "
{ld. T 14.) The plaintrfis allege that such an informational campaign would likely include
revising and digtributing educational and adverising nfemation by mail and anling,
hiring additicnal staff, alming valunteers, and extending staff payroll by an additipnal
week to support post-sleclion work. {Id.) The plaintlifs allege SB 418 will likaly "cost al
laast tens of thousands of dollars and hundrecs, if not thousands, of hours of work by
ONC and NHOF employeess,” and will divert resources from other activilies essential 1o
thair core purposs, including get-ow-the-vote and voler regisiration initiatives. (1d.)

Analysis

The plaintiffs petition this Court for declaralory and mjunctive relief, and move for
prefiminary injunctlon, on the basis thal 38 418 facially violates Part |, Article 15 and
Fart |, Article 32 of the Mew Hampshire Congtitulion. The State and intervenors object
and move 1o dismiss. conlending that the plaintiffs lack standing to bring their claims
and, alternalively, lhat SB 418 is not faciaily unconstitutional. The Court first addresses
the motions 10 dismiss, then addresses the plantiffs” motion far preliminary injunction.

hMatians to Dismi=ss
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“Generally, m ming upan a moelion 1o dismiss, the trial court is required 1o
datarmineg whethar the allegations contalmed in the peltionars’ plaadings are sufficient

to state a basis upon which relief may be grantad,” Avery v, NH. Dep't of Educ., 162

MoH. 604, G0G [2011). The Court sassumes all well-pleaded facts inthe complaint to be
true and consbues all rmascenable infarences in the light mast Favorable to the plaintiff.

Weare Blbke Baphst Church, Ine. v, Fuller, 172 N.H. 721, 725 {2019). The Court then

angages in a lhreshold inquiry that tests the facts alleged by the plaintiff against the
apphcable law, and if lhe allegalions conslilute a legal basis for rallef, musl deny the

motion 1o diemizs. Pro Dona, Inc, v. Basham, 172 N.H. 138, 141-42 {2019}, "In

conducling this inguiry, [the court] may also consider decurnenls attached to the
plaintiffs" pleadings, documents the authentlcity of which are nod disputad by the paties,
official public reconds, or documents sufficienily refemed (o in the complaint.” Boyle, 172
M.H. at 553 {quoling Qi v, Lorenzo, 184 M.H. 717, 721 (2013)).
f. Stending

However. “[wlhen the mation to dizsmizs . . . raisas centain defenses, the thal
court muzl look beyond {(ha [plainbifs] unsubslantiated allegabons and determine.
based on the lacts, whether the [plaintiffs] hafva) sufficiartly demonstrated [their| right to
claim reliaf.” Avery, 162 N.H. al G05. {quotation omitled). “A jurisdictional challenge
Rased upon lack of slanding is such a defense.” |d. at 607.

The Slate argues that the plaintiffs lack standing o petition lor declaratory
Judgment for Tour reasons: (1) the plaintiffs are not personz sligible to vote 1n New
Hampshire, (2] the plaintitts have not identfisd any membar whe has been raguired to

vole by affidavit ballot, (2) the plaintifs have not identfied any member who was
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determred from voting due to 5B 418; and (4} the plainliffs have not identified any
member whose vote was unquaiified, and therefore deductad, under SB 418, {Court
index #15 Y] 20-22.} Furher, to the axtont the plaintiffs ¢laim they have standing under
& diversion of resources theory, the State arguaes the plaintiffs have not alleged that thay
hava spent any maney oh, of taken aty slaps towards, camying out a broad-based voter
education program. {ld_T23.)

The plaintiffs argus thay hava arganizational standing because SB 418
undermetes their primary purpose of maximizing the number of votas for Democratic
candidates and would require Haintiffs to expend significant fivancial 2nd human
resources o educate volers on the law. {Court index #27 at 10-14,) The plaintfs
further conlend that they have organizational standing as the representatives of thair
mambers, includ ing gotentlal volers and political candidates who have constliutional
Flghts to vote and be elected under Part |, Article 11. [1d.)

The United States Supreme Tour has lound thal polilical parties have standing
to contesl glection laws unded Articla 1 of tha United States Constitutian. Crawford v
Marion Cnty. Election B4, 503 U3 181, 188 n 7 (2008) (slabing that the cour agreed
with the “unarmous view" of the District Couwrd and Court of Appeals that the Indiana
Demaocratic Fardy had standing 1o challenge an Ihdlana slecllon law reguifng inperaon
volers to present photo identification). More ganerally, the court has recognized

organizational standing in twe forms,  Studers for Fair Admigsions, Ing. v. President

and Fellows of Harvard Coll, 500 U.S. 181, 198 {2023}, "Either the orgamzation can

claim that it suffered an injury in its own right or, allematively, it can assert standing

solaly as the representative of its members.” ld. To proceed as {ha representative of its
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mamkers, the organization must demonstrate that: (1) “its members would athervise
have stand|ng to sue in their own night;” (2] the interests it seeks to protect are
gemane ke the arganization's purpose;” and {2) “reither the claim asserted nar the
reef requested requires the participation of individual members in the lawsuit,” |d,
The Mew Hampshire Supreme Court, on the other hand, has not decxdad

whather palibeal parties have organizational standing to pelition for declaratory

judgment. See N.H. Democratic Party v. Sec'y of State. 174 N.H. 312 {2021} (affirming

injunction after superior court determningd NHDP had organizational standing sufficiant

1o petiticon under RSA 481:22); but see Duncan v. State, 166 M. H, 630, 640 (2014,

*[WW]hen questions of junsdiction have heen passed onin prior decisions sub sifantio,
this Court has naver consldered itself bound when a subsequeant case finally bnngs the
Jurlsdictional iszue before us. ') {quaoting Hagans v, Lavineg, 415 U8, 528, 535 n.&
¢19743), Thus, when polibical party plaintifls havs asserted organizational slanding in

the supenor court, thay have reachad diffarent outcomes, Sea NH. Damocratic Party v.

G@ardner, Mo, 226-2017-CV-00533, 2008 WL 5025044 (N.H. Supar, Apr. 10, 2018}
{finching organizational gtanding for the NHDP and League of Woman Voters of Naw

Hampshire based on a diversion of resources theory); 803 Forward v, Scanlan, Mo,

Z2E-20F2-CA-00233, 2023 WL TI26368 (M.H. Super. Nov, 1, 2023) (dismizsing
erganizalicnal plaintiTs daim under a diversion of ressurces theory bacause plainkiffs
lacked a legal or equitable right sufficiant lo confor standing to challenge the validity of a
slalule),

While constitutlonal standing only requires that 2 plaintiff suffer an Injury in lacl,

the Mew Hampshire Supreme Court has slaled that a plaintiff must show more to
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petibon for declaratory judgment under RSA 49122, Avery v. N.H. Dep't of Educ.. 162

M.H. 804, BOB {201 1), Rather, a party only has standing to petition for declaratory
judgment “where the panty alleges an impaimment of a present legal or equitable nght
arizing out of the applicaticn of tha rule or statute ungder which the astion has occurted "
Id. Considering this distinction, the Now Hampshire Supreme Court has dismigsed
declaratory claims where an arganization seeks to file suit on behal of its members.

See Benson v, N.H. Ins. Guar. Ass’n, 151 N H. 530, 563 (2004 {holding that a medical

zocialy which represented doclors lacked =fanding ungdar RS54 49122}

Mowever, the New Hampshire Supreme Court has also described 3 petition for
declaratery judgment as "particularly appropriate to determine the constitutionalily of a
statule when lhe parties desira and the public need requires a spaady datermination of
important public interasts invalved tharein,” Boghner v, Slale, 122 MH. 74, 83 {1982,
and has stated that the declaratory judqinent statute "should not be restricted by a

narrcw interpredation of its scope.” Faulkner v. Cily of Keena. 85 N.H. 147, 1585 (1831).

Specifleally, the Faulknar cowi notad the insignficance of the distingtion batween
constitutional standing aid standlag lor declaratony judgmand by stating:
Il should alse be =aid that under our liberal pracilcs the distinction baiween
causes IRal properly come under the provisions of the [declaraiory
judgment] acl of 1826 and 1hose maintginable without the aid of that =lalhte
ls nol of much practical importance. The cause being plainly prasented to
the count, the appropriate remedy will be granted, hawever emonecusly Lhe
pricaading be enbiled,
Id. a1 201. Akthough the court was imerprating the original Declaratory Judgrment Act of
1823, that law contained the same language as R5A 497122 requinng a “legal or

efuitable right or ttle.™ 1d. at 137.
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LConsidering Lhe foregoing, the Count determines that the plainliffs' allagerd
diversian of resources, along with their reprasantativa capacity on behalf of volers and
candwlates with constitutional rlghls to vote and to be elected, confers tham with
arganizalianal standing sufficient to petition for declaratony judgment under RSA 491:22.
Beyond the practical guidance of Faulkner and Ihe lederal recognition of organizatwonal
standing, the Count further finds thal policy considerations favor allowing political parties
to contast the constitutionality of efaction laws. As recognized by the legizlature in the
text of 5B 414 itsell, ihera is a significant public interest in enswring that New Hampszhira
alections ramain frae of corruphon. This concem s also refecied in our state
cangtitutlan, which mandates that “[z]ll elections are to be free, and every inhabitant _ .
shall have an aquai aght o vole i any electon . . [and] o be alected into office ™ MH.,
COMET. pt. I, art. 11. M courts prevent polilicai parlies from challanging electlon laws
on hehalf of thair membars, the duty to ward off patentizlly discrimnatony and
uncenstitutlonal lection laws will ki upen private individuals, who woukd be reguired to
proactivaly identify and legally challenga pelentially prablematic kegiskation, and likaly to
do 5o withowt the resowrces, supporl, or political drive to mount such a challenge.
Further, any harm that may rezull from impraper election procedurea cannot easily be
remedied after the fact. Drenyng standing would Impose an unnecessany hurdle agalngt
the public inderest in ensuring New Hampshire voters arg able to vote In elections free of
corruption and would be inconslatenl wilh the purpase of cur declaratory judgment

slalule. See Beaudoin v. Skate, 113 N.H. 532, 562 (1973) (declaratory udgment 1= a

"broad ramedy which should be liberally construed 5o as o efectuate the avident

statutory purpose of making a controversy over a legal or equitabla right justlciable al an
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earlier stage of tha contreversy than it would be If The malter were pursued in an aclicn
at law or in equity.”).

Accordingly, the Court determines that the concept of organizational standing
provvides the plaintifis with 2 kegal right suffrclent o petition iy dectaralory judgmant
under RS54 481,22,

Il Faiure to Siafe 8 Claim
a. Courl F— Reten of Voles Claluse undar Far i, Articls 32

The plainbffs conlend thal SB 418 is facially unconstindional because It prevents
town clarks from reperting the number of quallfled votes to the Sacretary of State within
fives days of an elechon as mandaled by Parl fl, Aricle 32, which states:

The mestings for the choice of governor, councll and senators, shall ba warned

By wamant from the selactman, and governed by a moderator, wha shall, in the

presence of the selectmen (whose duty it shall be {o attend) in open meeting,

recaive the votes af all the Inhabtanis of such towns and wards presant, and
qualified 1o vote for senators; and shall, in sakd meatings, in presence of the said
salectmen, and of the lown or oty clark, in said maetings, sort and eourt the said
votes, and make a publle dectaralion Ihereol, with the name of every person
votod for, and the number of votes Tor each person; and the bown or city clerk
shall make a fair record of the same at large, in the town book. and shall make
oul a fair attested cosy thereof, to be by him =2aled up and directed o Lhe

sacrelary of state, within hve days [allewing the elechion, with & suparscrption
expressing fha purport theraaf,

The Stale and Intervenors argue that there is no requiremant that the bwh
clerk’s report be a final valua and, thamafore, the fact that town clerks may nesd
ta make adjustmeants o the number of votes afler the five-day repont is complied
with doas not violate The constibutional mandata.

*In reviewing a kegislalive acl, [ihe Cour] presumels] it o be consfifiutional and
will nol dectare it invalid except upon inescapable grounds.” Contoocook VWalley Sch.
Dist. v State, 174 N.H. 154, 161 (2021} "This presamption reguires that [tha Court] will

51
11



hokd a statute o be consliluonal unless a clear and substantial confifct exists between
t and the consitutron.” 1. “When doukt axists as o the conslitulionaiity of a atatute,
thoze doubls must be resolved in favor of its constitutionality " 1d. "The party
chalkenging & statute's constituhonality bears the burden of proof,” 4.

A party “may chalienge the constitulionality of a statute by ssserting 2 facial
challenge, an as-applied challengea, or both." State v. Hollenbeck, 154 N H. 154, 158
{2012). "A facial challenge is a head-on atlack ol a legislatres judgmant, an assertion
ihal the challenged statute viclates the Constitution in all, or virtually all, of Its
applications.” 1d. "A facial challernge to a legistative Act s, ol courze, the mosl difficull
challange 1o mount suseessiully, since the challenger must astablish thal no set of
circunnstances existz wngder which the Act would be valid.” State v. Furgal, 161 N_H.
206, 210 (21 0). “In other werds, [the Court] will net hold a statute 1o be
unconstitutional unkess & clear and substantial conflicl xists batweaen d and the

constitulion,” M.H. Ass'n of Ontys. v, State, 158 N.H. 254, 288 (2008),

Even when drawing all reasonable infarencas in lhe light most favorable o the
plaintffs, the Coun delesyeines thal the mere uncerainly that 58 418 could prevent
town clerks from complying with Their constitufional duties dees nal create a "chear and
suhslantial conflict with 1the constitution” necessary to maintain their action.

In coming to this conclusion, he Court finds N H. Assodiation of Counties

instructive. In that cass, thae challenged slatule, SB 408, required counties 10 pay a
share of the cosl for lhe medical cara of eldery parsons through centain programs. 1d.
at 25687, YWhila the statutes mandating paymerls 1o those programs wers o be

repealed, 5B 408 contained a sunset provasion extending the countizs abligations ko
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pay. ld. al 287, The slate then continued o axlend the sunset provision for several
years. id. The plaintiffs in that case challenged he constitutionality of 3B 408, armguing
that it violaled Article 28-a of the New Hampshira Constitution, which prohibited the
state from requiring additional expandltures by political subdivzions unless such
programs wers fUlly funded by the state or approvad by vaote of the aubdivision's
iegizlative body, Id. al 288 However. the New Hampshire Suprema Counl deterrmined
that it was uncerlain whether 5B 408 would impose additional financial expenditures by
counties, ard thersfare 36 409 was nol unconslilutional. 1d. at 289, The Court
reasoned that "no new, expanded. or modified program or respansibility had been
anactadd, or, to the axtont thal it has, there is ne requireeen] of additional kecal
expendliures and thus no vislation of Article 28-a." |d. Further, the Court noted that
because the state had statutory autharity 12 place a sap oh the county spanding, Lhe
slate could choose 1o do 2o 10 prevenl 3 constitufional violation. 1d, al 291,

Like the slatufory schema agplicable in N.H. Assoclalion of Counties, SE 418

amploys a statutory cap, albell one that limlts The number of days available to a voter to
return their vedfication lziter. While an affidavit voler may have a maximum of seven
days to comply with the statute, they sould also comply by proving their idenuty on the
first, gecond, third, fourth, ifth, or sixth day after the alection  Thus, whether tha town's
report ontha fifth day following the election ruly represents the numbar of gualifed
voles is uncertaln and depends on the rate at which affidavit ballot volers submit their
identity- proving documendation to the Jecretary of State. As exemplifriad by N H. Asg'n
of Ontys., the Court determines such uncerainty doss not rise to the level of a "clear

ard substanfial conflict” with the constitution, See v, gt 288,
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Accordingly, because the Court determines thal Count | of the pigintiffs'
complaint does not slate a ckam upen which relief may e granted, Lhe Slate and
intervengrs’ molion to dismiss this count Is GRANTED.

b, Count N = Procedural Due Process undar Pard |, Artlcle 15

The plaintiffs allege SB 418 violates procedural due process under Parl |, Article
15 bacause the law does not provide voters sufficient time to submmil identity-proving
dpcurmants and fails to matify or provide a hearing to voters whosa votes are
disgualliied, whweh unnecessarily risks aroneous deprivation of Inele mambears’ rights o
vobe and he elacted as protected by Part |. Artlele 11. The plzintiffs further allege thal
because 3B 418 does nol raquire state or lacal officiale inform volers when thay arg
incladed o tha list sen to the Secrelary of State 1ar potential invesligation due o their
failure to cure their identity, SB 418 violatas thwir right 1o procedural due pmcess as a
result of the stigma that altaches due te therr inclusion an that list.

The Stale ard intervenors argue that the plaimiffe do not have an interest that
entitles tham to due process votechon. Altemativedy, the State and intervenors
contend Lhat the plaintfis” allegations fail to state a claim that New Hampshire's slection
laws provide insufficient process regarding voting nghts.  The intervencrs additonally
eohtend that thls Courl should dismiss the planfiffs’ procedural due process claim
bacause they failed lo challenge SE 418 a3 burdening the right to vota under Part |
Artlcle 11, and a procedural due process claim iz not a machanism to challsnge tha
state’s elachon laws,

The Court recoghizes the intervenars argument that the plaintiffs have not

spachcally asserted a challenge to 58 418 based on the burden an the right to vota
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urder Part |, Article 11, Indeed, Part |, Articla 11 has served as a tradilional vehicle for
AHaintiffs, including the NHDP, & challengs New Hampshire slection [aws regarding

valar qualification. Sees N.H. Democratic Party, 174 M.H.. Guare v. State. 167 N.H 858,

663 {2015). Inchaleryges under Part [, Adicle 11, New Hampshire courts apply a
urigLe balancing tast io deferming the level of scrutiny based on Iha saverity of the
reestriction of the pght o voie. See Guare, 167 M.H. at B3, Instead, here the plainkifs
argu: that the: right to procedural dus process attaches to the rght lo vote and 1o e
alactad, and that the process within SB 418 is Insufficient in protecting againsl an
eronesus deprivation of that righl in comparison 10 the State' s inlerest.

In Anizona Damocratic Party v, Hobbs, 485 F. Bupp. 34 1073, 1083 {D. Ariz.

2020), the Uniled States Distriet Court for the District of Arizona grappled with the same
uncertainty tha Court laces here — whether 10 analyze a due process claim implicating
the right ko vate under Lhe traditional precsdural dus procass framenork or, rather,
under the framework applicable 1o tha burdening of the righl to vole. In the federal
context, the Hobbs court fourd the distinction insignificant because the courd
determingd the plaintiffe prevailed under both relevant ramewerks. Id. On appeal, the
Uniled States Courl of Appeals for lhe Ninth Circuit agresd with the Fifth and Elevanth
Circuils that the fedaral voting rights framework (referred to as the AndersonBurdick
Tramawork) was "petler suted to Lhe eontext of election laws than i the more general

Eldridge [raditional due process] test.” Arzona Democratic Pary ». Hobbs, 18 F.4th

179, 1185 (3th Cir, 2021). Faced with the sarme dilemma as the trial court in Hobbs,

this Court analyzes the plaintdis’ procedural due process claim under bath the
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tradilional procedural due process framework and the framework applled when voting
rghts are alkaged 1o be burdenad.

Analysiz under Traditional Procedural Dus Process

“In detenmuning whether challenged procadures satisfy the dus process
reguiramant, [tha Court] employ[s] a two-part analysis." Pelilion of Bagley, 128 N.H,
275, 282 (1538) “Firsl, [the Courd] determine[s] whether the challenged procsedures
concern @ legally protected interesl.” Id, ot 262-83. *Second, [the Court] detamine]s]
whether the procedures afford the requisite safeguards.” Id. In analyzing whethear Lthe
procaduras afford raquisite safegquards, the Court considers Whiee faclors: 1} the
privale Inlerest thal will be affected by the official action: {2) the rzk of an amoneons
daprvation of such inlargst through the procadures used, and the probable value, i any,
of addilional or substituls procedural safegusands; and (3) tha govamment's interest."
State v. Ploof, 162 N.H, 609, §19 (20114,

Reagarding the firsl faclor, the plaintiffs have assared that 5B 418 will affact theair
members’ constitutlanal rights i veta and ta be elecled. The Courd delarmines that
such constitutional righiz gre subject ko the protection of due process. See N.H.
CONST. pt. |, arL 11 {previding New Hampshire inhabitants with a conglitulional righl to

vote ard to be elactad into office); Wesbery v, Sanders, 376 .S, 1, 17 {"Mo right is

mare precions in a free counlry than that of having a woice in the election of those who
make the laws under which, az good cilizens, we must liva.™,

Eegarding the second factar, the plaintiffs allege thal SB 418 will result in the
dizenfranchisement of their volers because a largs number of New Hampshira

gdemacratic votars tend 0 ba young, non-whits, [a-inGome persons who are mora
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prong 1o uiilize same-day ragisiration. The plaintliffs further allege that such persans are
mare lkely b have difficulty in acquinng identity-proving documentation willin Lhe sewvan
day panod, To stress the severlty of this disenfranchlsement, the plaintiffs hawve
provided dals damonstrating that nearly 10% of Mew Hampshira voters utilized same-
day regisbradion i the 2020 general eleclion,

In accepting the plaintfts’ allegations as true angd making all reasonabls
infarencas in their favar, for the purposes of tis analysis, it can be reasonably inferred
that SB 418, a procedurs which anly applies to first-time volers in New Hampshine who
register on glection day without documentation of Iheir identity, poses 3 risk of depriving
some qualified woters of lheir ighl to wvote. In coming 1o Eis congluslon, the Court finds
recant litigation regarding B 3, a law regarding proct of darmiclle. dlustrativa.

I Leaque of Women Vioters of M.H. v, Gardner, Mo. 226-2017-CV-00433, 2020

WL 4343486, at “5-9 (MH Super, Apr. 8, 2020), the tfal counl addressed similar vefing
qualificalizn procedures enacted ueder SB 3, but had hefora it a fully developed
sUMMAary judoment racord, incidding axpart repoits 85 10 the burden the propedures had
an the rghl 1o vale. Ullinately, the court detemined 58 3 was unconstitulional and
grantad summany judgmant and an injunclion in fasvor of the plaintfs bacause 5B 3
imposed a signilican! restriction on the right to vote ® Id. al *12. {n appeal, the New

Hampshire Suprema Court upheld thea trial court's order, See NH. Democratic Party,

174 N.H. at 314,

2 while League of Women Volers of NH. analyzed lhe bordar or 1ba righl b vole under Part 1, Arlicke 11,
ard rat Par |, Adiclé 13 as lhe plaintiffs as=art, this Toud finds that anabysis reevand & the nsk of
erranecws deprivation that S8 416 may impoae

S/
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Here, Lhe plantlffs have alleged that 5B 413 will disenfranchise democratic
voters in a similar mannar {o the liligation i SB 3. While the 58 3 case was decided in
relation to Part |, Artlele 11, the Court finds such potantial voter disenfranchizement, if
shown, could result in a risk of enoneous deprivation Lo the right the vote amd ke be
glected. Therefore, without The benefit of a fully developed record the Cour cannol
analyze the balanca betwaan the sk of deprivation of the right to vate or be elected o
lhe: slale’s nterest in preventing votar fraud.

Accordingly, the Court determines that, at this early pleading slage, Lhe plaintiffs
hawve sufficiently pled a claim undar a tradifional dua process famework. The paries
are directed to develop an expeditad discovery schedule for further developtnent of the
record, and subrmit il to the Court by April 22, 2024,

Analysizs under Voling Rights Frameawork

“Althaugh the right to vete is fundamental, [the Court] da[es] not necessanly
subpect any impingement upon thae right to strict scruting,” Guare, 187 N_H. at 653
{emphasis in the original). “Irsiead, [the Court] appllies] a balancing test to detemine
the level of scrutiny thak (the Cour] must apply.” 1d. "When [vating] nghis are subjected
to severs restrctions, the regulaticn musl be narmrowly drawn lo advance 3 slate nterast
of campeling importance.” |d. {quotabon omitied), "But when a state election law
provision imposes only raasonable, nondischminalory restrictions upon the right of
voters, Lhe Slale’s importand reguiatory interests are generally sufficiend to justify 1he
restnchons.” Id. However, *[mlosl cages fall in betwaen these two extremes,” 1d.

At the pleading slage, the Court cannot find that SB 418 imposeas only

raasonable, nondizcriminatory rastrictions on the right to vote, First, S8 418 is not
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urtiformly applied. Ralher, the law orly apples to first-time Mew Hampshing volers using
same-day registraticn. Az allagad by the plaintiffs, and as described above, a
significant percentage of New Hampshire volers register 1o vote on electlon day, and
the highast number of those vobars tend o be young, nmn-white, andior low-income, and
vole for democralic candidates. Thus, it is reasonabls 1o infer that the application of 58
418 could more savaraly bBurden the right W wvols of yourg, non-white, andlor [ow-
income voters than othars.

Accordingly, the Court determines 1he plaintifts have sufficlently plead a claim for
retlief under the voting righits framework, as descnbed In Guars, 167 NLH. at 653-64.

Preliminary Injunciion

The plaintifs argues that they are antitied to oreliminary injunctive relief basad on
twr slata constifutional claims that should be resalved before SB 418 suppresses any
votes in upcoming elections. {(Court indes #3 a1 8.3

“Tha issuance of injunctions . aither temporary or permanent, has Iong been

considered an extraordinary revnedy.” N.H. Dep'l of Envt Servs. v, Mottalo, 155 N.H.

o7 63 (2007 A prelimyiany Injuncton is 3 provisional remedy that preserves the
status quo pending a final determination of the cage on the mems.” 1d. Toissue a
prefiminary injunction, the Courl musl determirg: the plaintiff (1) has no adequate
remedy at law; (2] faces an immediate danger of imeparable harm; and (3} is fikaly 0
succaed oh the merils, Id  This Court has “sound discretion bo grant an injunction afer
consiierahon of the facts and e=lablished pringiples of equity.” Id.

The Gourt determines, for the reasons arbiculated above including the lack of 4

specifleally namad voter or candidate whoss righl {e vole or be elecled has besn
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infringad by EB 418, thal whila the: plainliffs pleaded sufficient allegations to prevail
agarmst the State and intervencrs’ melion to dismizs Count 1, they have not
dermnanstrated thal absent praliminary rallel, irreparable harm will resull.

Aceardingly, the plantiffs’ maton for preliminary injunchive reliefis DENIED.

Conclusion
Fior the foregeing reasons, the State’s and intervenors’ molicns to dismiss are
GEAMTED with respect 1o Counl ! and DENIED wilh respect to Count 1, and the

plainbffs’ motion for praliminany injunction is DEMIED.

30 ORDERED,

Apiil 16, 2024 Wi o
U
Amy L. Ignatius
FPresiding Justice

Clerk's Notice of Decision

Document Sent to Parties
on 04/17/2024
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