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IN THE COURT OF COMMON PLEAS OF BUTLER COUNTY, PENNSYLVANIA

FAITH A. GENSER and FRANK P, MATIS,  CIVIL DIVISION
Petilioners, A.D. No. 2024-40116

v.

BUTLER COUNTY BOARD OF ELECTIONS,

Respondent.

MEMORANDLUM IN OPPOSITION TO PETITION FOR REVIEW IN THE
NATURE OF A STATUTORY APPEAL

The Apn! 29, 2024, Petition for Review 1o the Nature of Stanitory Appeal filed on behalf

of Petitioners Faith A, Genser and Frank P. Matis (the “Putition") against the Butler County
Board of Elections (the “Board™) seeks sweeping declaratory relief in an attempt to manufacture
& post-primery ballot curing policy without offivial Board action. This retroactive, imwritten,
and unadopted ballot curing policy does not exist in the Peansylvania Election Code, nor is it
required by Pennsylvania Supreme Court precedent,

Despite the Petition’s broad demand for declamtory relicf, Petitioners’ stunding before
this Court is limited tG the canvassing of their respective provisional beflots during tha
computation of the April 23, 2024, primary clection. Accordingly, any effort to supplant the
Board’s statutory sutherity or circumvent its leyislative process to ask this Court to retroactively
declare what the Board's ballot curing policy must have included is beyond the statutory scope
vnder which the Petitien was filed. Under § 3157, this Court may consider only whether the
Board abused its discretion or committed an error of law relative to the provisional ballots cast
by Ms, Genser and Mr. Matis after cach returned o verificd mail-in ballot.  As the record

dernonstrates that the Board's designated Computation Board acted in complianse with the
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Election Code at all times during the computation and canvnssing of the vote from the April 23,
2024, primary, and there was no challenge made to the Computation Board's decisions
concerning Petitioner’s provisional ballots during the canvassing that the Board could make any
decision or order upon, the Courl must deny the relief songht in the Petition.

I. Procedural History

This matter comes before the Count by Petition filed pursuant te 25 P.S. § 3157 which
penmits “[ajny person aggrieved by any order or decision of any county board regarding the
computation or canvassing of the returns of any primary or election . . . [10] sppeal therefore
within two days after such order or decision shall have been maide, whether then reduced to
writing or nel, 1o the court specified in this subsectien, setting forth why he feels that an injustice
has been done, and praying for such urder s will give him relief, . . ™ /d. (emph. added). The
Petition was filed nler the Computation Board completed its canvass. The Court ordered the
Board to show cause why the relief requested in the Petition should not be granted and'a hearing
was held May 7, 2024,

During the May 7, 2024, hearing, the Court granted leave for the Republican National
Committee, the Republicen Party of Pennsylvaniz and the Pennsylvania Demoeratic Party to
intervene as Respondents to the Petition. Now pending before the Court is the Order fo Show
Cause,

I1. FACTUAL BACKGROUND

A.  The Butler County Board of Elections is charged with administering
Primarics and Elections within the Connty.,

The Butler County Board of Eleclions is responsible for administering elections in
accordance with the Election Code, 25 P.S. 2641(2) (county boards have “jurisdiction over the

conduct of primaries and elections in such count(ies) in accordance with the provisions of the



[Elechon Codef.”). The Board 15 comprsed of the elected members of the Butler County
Commissioners {MeCurdy 18:20-25).

To implement mail-in vating for every eligible voter in Pennsylvania, the General
Assembly amended the Election Code in 2019 and set forth the parameters by which the county
boazds of election must administer the mail-in process. P.L, 552, No. 77 § 8. see 25 P.S,
§3150.11(a). The Hoard of Elections is respousible for reviewing and processing applications
for abzentee and mail-in ballots, 25 P.S. § 3146.2b, 3150,12b; confinming an absentee applicant’s
qualifications by verifyving their proof of identification and comparing the information on the
application with information contained in the voter's record. 25 'S §§ 3146.2h, 3150.12b; see
ulso id. § 3196.8(g)(4), sending a mail-ballot package (hat containg a ballot, a “Secrecy
Envelope™ marked with the words “Official Election Puilot," and a pre-addresscd outer return
envelope, on which a voler declaration form i¢ printed (the “Declaration Envelope™). Id.
§3 3146.6(x), 3150.16(s). The Board also midintains poll books to track which voters have
requested mail ballots and which have returned them. [d, §§ 3146.6(b)(3}, 3150.16(b)(3).

[n order to conduct the comaputation of the vote, cach member of the Board appoints one
individual to a Computation Board to canvass and count the votes following cach election.
(McCurdy 19:2-11), The Compulation Board {5 composed of two individuals registered as
members of the Democratic Party and one individual registered as @ member of the Republican
Party. (McCurdy 19:18-23). In accordance with the mandate of the Election Code, all returncd
mail-in hallots are kept in sealed or locked contalners until they are canvassed by the
Computation Beard, which is responsible for pre-canvassing and canvassing maifl-in ballots,

including examining the voter declaration. 25 P.S. §§ 3146,8(a); 3146.8(g).



B. Voting by Mail Ballot

Under the Pennsylvama Election code, registered voters choosing to vole by absentes and
mail-in ballots (collectively “mail-in ballots™) must first complete an application providing the
voler's name, address of registration, and proof of identificanion. 25 P.S. §§ 3146.6(a),
3150.16(a). As part of the application process, voters provide a1l the information necessary for
the Board to verify that they are qualified to voto in Pennsylvania. 25 P.S. § 3146.2(b). Aficr the
spplication is submitted, the Board confirms the applicant’s qualifications by verifying proof of
identification and comparing the information on the application with information contained in
the elector's record.  (McCurdy 37.20-38.7): 25 P.S. §8 3146.2(5), 3150,12(h); see also id.
§ 3146.8(2)(4).

The Board then provides to the voter an cavelope contaming an appropriate ballot, a
yellow inner envelope labeled “Official Election Ballat” (the “Secrecy Envelope™), n second
whiic envelope with a purple border containing a voter declaration (“Declaration Envelope™),
and instructions written by the Pennsylvanie Depariment ef State on how 1o complete and retumn
the hallol 1o ensure it will be couated. (MeCurdy 38:20-39:10). [n order to vote the mail ballot,
the elector completes the ballot and places it in the Secrecy Envelope marked Offictal Elsction
Ballot which then must be placed into the Declaration Envelope. The elector then must §il out,
date and sign the declaration prmted on the Declarstion Envelope. 25 P.8. §§ 3146.56(a).
3150.16(n). Although the Election Code only requires the Board to kecp poll bocks showing
which voters requested mail ballots and which have returned mail in ballots, the Board also
inputs that information into the Department of State’s Statewide Uniform Registry of Electors

("SURE") system. (McCurdy 37:20-38:7); 25 I'.S. §§ 3146.6(b)(3), 3150.16(b)3).



If u voter applies for a mail-in ballot and later changes his or her mind and decides 1o voie
in person on election day, there are two ways that the voter is permilted (o cast a bullot at the
polling location. (McCurdy 40:10-41:24). First, if the voter brings the mail-in ballot and the
Declaration Envelope, the voler can sign a “surrender form™ stating the voter no Tonger wishes 1o
liave the active mail-in ballot. fd. The Judge of Elections also signs the surrender form, accepts
the mail-in ballot and Declaration Envelope, and keeps al! of those materisls in 2 separate
envelope for such surrendered mail-in ballots. Jd.

If the voter docs not hring the mail-in ballot and Declaration Envelope 1o the polling
location, the voler may complele a provisional ballot, attesting that the voter is eligible to vote in
Butler County, is registered, and has not submitted z ballst in any other way., I This
provisional ballot is then evaluated by the Computation Soard during the cunvass lo ensure the
voter did not submit the mail-in ballot or any oir ballot(s) during the clection. (McCurdy
42:15-43:5). If the Computation Board finds that any other ballot has been cast by the voter, 11
dctermines which ballot was cast first anda disregards any luter ballots to prevent “two bites at the
apple.” Id; 25 P.8. § 3050(a.4)5){n)(F) (“A provisionu! ballot shall not be counted ift . . . the
elector’s absentee or mail-in ballot is timely received by 2 county beard ef clections. ™).

C. The “Ballot Curing Policy” Adopted and Amended by the Board

Pursuant to its authorily to, infer afia, “make and issue such rules, regulations and
instructions, net inconsistent with law, as they may deem necessary for the puldance of veting
machine custodians, elections officers and clectors”, the Board issuzd a Bellet Curing Policy
specific to the Declaration Envelope. 25 P.S. § 2642, When the Board determines a policy is
necessary or desirable such policy is voted on in u public meeting, (MeCurdy 77:11-20). The

Ballot Curing Policy odopied by the Board following 2 public meeting on May 2, 2023, is



consistent with the pecrmissive authority granted by the Pennsylvania General Assembly that
permits the Board to cuwre mail-in ballols under certain narow gircumstances: “[flor those
absentec or mail-in ballots for which proef of identification has not been received or could not be
verified.” 25 P.S. § 3146.8(g)(7)(h); (McCurdy 76:4-25); see Respondent Intervenor Republicun
Party Exh. [, (the “Curinp Poelicy™). The Curing Policy was amended on February 14, 2024,
following another public meeting. (McCurdy 77:1-4),

Contrary 1o the specific limited relief availeble in a § 3157 statwtory appeal to challenge a
canvassing or computation decision, the Petition explicitly purports to challenge the Butler
County Ballot Cuning Policy. See Petition, § 3 (“The Board published the challenged policy at
issue on its website prior o the election.”) (emphasis added). Prior to the Apnl 23, 2024,
primary, the Solicitor of Butler County and the Dircitor of the Butler County Bureau of
Elections Chantall McCurdy were lobbied by lawyers from the Amenican Civil Liberties Union
(the "ACLU"™—the organization that alse rcniresents Petitioners in this matter) regarding other
purts of the Curing Policy. Counsel fir the Petitioners, on behalf of the ACLU, contacted the
Director of the Butler County Bireau of Elections, and discussed with Directer MeCurdy and
Butler County Solicitor Julie Graham certain issues relating to voters” “Designated Agpents”
under the Board's adopted Cunng Policy. (McCurdy 27:10-29:6). The day after the April 23,
2024, primary, these lawyers ngain approached the Butler County Burepr of Elections and
County Solicitor regarding the Curing Policy, this time requesting a directive to the Cemputation
Board to count provisienal ballots cast by voters who had retumed mail-in ballots without the
required Secreey Envelope. (McCurdy 29.7-31;7).

These lawyers requested the Counly Solicitor and the Director of Elections to instruct the

Board to pre-determing how the Computation Board would count provisional batlots in the event



that the voter had also cast a mail-in ballot witheut a secrecy envelope. Id. Director McCurdy
and Solicitor Graham advised counsel for the ACLU that the Camputation Board evaluztes ail
provisionzl ballots cast to determine whether they should be counted. Historically any ballol that
did not conlain a Secrecy Envelope was not counted. (McCurdy 29:7-31:7), The Board of
Elections does not direct the decisions of the Computution Board, bul rather defers entirely to its
decisions regarding the canvass and computation of votes. (McCurdy 31:4-24).

D, Pre-Canvass Receipt and Uandling of Mall-in Ballots,

In advance of the April primary certain infoermation relating to the external appearance of
mail-in ballots was recorded in the Departinent of State’s SURE systefin. A machine called Agilis
Falcon sorted mail-in ballots received before eleetion day for the purpose of organizing them in
accordance with their respective precinets. (MeCurdy 23:2-36:6). During this machine sorting,
the Agilis Falcon measured the ballots’ weight snd dimensions. Those ballots identified by
machine as having irregulanitics with respect lo weight and dimensions were segregated. /d.

Commén issucs detected by the Agilis Faleon included mail-in ballots returmed to the
Incorrect county (the counties delymmine the dimensions of the envelopes they usc); and whether
the mail-in ballot was not thick enough or too thick. (McCurdy 33:2-36:6), The Bureau of
Elections assessed the “mrsgulsr™ mail-in ballots individually and manually scanned in the
barcodes on the Declaration Envelopes into the SURE system. Jd  In recording inregulanties
detected by Agilis Faleon, Bureuu of Elections employees used their best judgment to chogse
from a list of options provided within the SURE system to record the potential issve. (McCurdy
33:2.36:6). In the event the Bureau of Elections found a ballol mesnt for another county, it

undertook best efforts to forward the ballot to the proper county. fd.



Mail-in ballots cannot lawfully be opened until the date of the primary or election, so the.
Computation Board could not know with any cerfainty if an iregularity detected by the Agilis
Falcon was a defect 1hat would result in the mail-in ballot not being counted. /. Further, even
when he Agilis Falcon had not detected any irregularity with a mail-in ballot and there was no
obvious defect on the outside of the Declaration Eavelope, the Board had opened mail-in ballots
on election day to find that the inner contents were defective and could not be counted (such as
when a voler included folded medical records roughly the same size and weight 8s a ballot). Jd

E. Recent Changes to the SURE System Generated Antomatie Emails from the
Department of State to Mail-in Voters.

Although the Petition makes repeated allegations that “he Board" notified Petitioners
prior o the primary election that it “rejected their ballo’s™ and would not count their votes
becanse of a missing “Secrecy Envelope,” the record evidence doce not support those
allgpations. See Peuition §Y 16, 27, 35. The Bomd could not veniy whether any mail-in ballot
was missing a Secrecy Envelope until afier it was permitted by law to open the Declaration
Envelopes on the day of the primary. (McCurdy 21:12-22:6, 45:4-48:6). Ne notifications were
senl to Petitioners by or on behull of the Board.

During the Apnl 23, 2024, prmary cycle, voters wha rerurned mail-in ballots received
automatically generated emails from the Peansylvaniz Deparment of Stute resulting from
information recorded in the SURE system. (McCurdy 45:4-48:6). [ mail-In voters supplied
their email addresses, the Department of State sent “status update” emails related to retumed
mail-in ballets. fd. For cxample, on April L1, 2024, Petitioner Genser received an email from
R&-vo‘lﬂ'rr:gﬁtalﬁm@c:rmale.pa.us advising her that her ballot would not be counted because it
was not returned in a Secrecy Envelope. The email further advised “[1]f you do not have time 1o

request 2 new bellot before April 16, 2024, or if the deadline has passed, you can go o your
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polling place on election day and cast a provisional ballor.” The email alsc directed Petitioner
Genser to contact Butler Coumty if she had questions or needed more information.  See
Petitioners’ Exhibit D.

In the case of irregularitics detected by the Agilis Falcon machine in Butler County, the
Board employees input thetr “best guess” into the SURE systemn about whether er not the matl-mn
ballots included the required Secrecy Envelope. /4 1 that recorded “hest puess” was “cancel,
no Secrecy Envelope” the voter received an email aulomatically gencrated by the Department of
State tzlling the voter that the county identificd that their mail-in ballot was lacking a Secrecy
Envzlope and instructing the voler to contact the county for a replzeement ballot or go to the
voler's polling place to cast a provisional ballot. (MeCurdy 48:8-49:3), The Department of
State did not verify with the Board whether or not its insuuction was consistent with the Board's
Curing Policy. &

Durning the May 7, 2024, hearing, Petitioner Genser testified that she understood before
she had cast a provisional ballot that the provisional ballot would not remedy the lack of a
Seercey Envelope in her retumed muil-m ballot (Genser 148:1-2), Petitioner Genser lestified
that she contacted the Burcau of Elections on April 11, and again April 15, (the day before the
April 16 deadline to request a new muil-in ballot as referenced in the April 11, 2024, cmail she
received) and consequently understeod that a provisional ballot would likely not be counted.
(Genser 150:12-19),

F. The Canvass and Count.

On Apal 26, 2024, the Computation Board publicly commenced the computation and
canvassing of the primary retuns. (McCurdy 19:24-21:8). Petitioners” legal counsel Richard T,

Ting was present for the canvassing as a watcher. /d. The Computation Board [first selected its
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officers and then took up the canvassing of absentee and mail-in ballots, followed by provisional
ballots and write-in votes, in that order. [d. At the time the Computation Board convenzd, no
Declaration Envelopes or Secrecy Envelopes had been opened. (McCurdy 21:12-22:6). To
protect voter privacy, the Declaration Envelopes and Secrecy Envelopes were manually opened
by the Director and Vice Director of the Bureau of Elections in front of the Board employees in
the presence of the Computation Board. /d.

During the canvass, the Compulation Board determined that 40 mail-in ballols were
missing & Secrecy Envelope marked "Official Election Ballot™. (McCurdy 22:10-17). To protect
the privacy of voters, the Computation Board never discloses the naries of any voters to protect
the secrecy of the voter—so the names of the voters who finied to retum a bollot inside the
Secrecy Envelope were not ennounced or discussed during the canvass. (MeCurdy 26:14-24).

Upon review of the 74 provisionsl ballots, only three were determined to have been
completed by voters who had previously submitted a mail-in ballot missing the Secrecy
Envelope marked “Official Election BalloL" (MeCuordy 24:23-26:13), The three members of the
Computation Board, without discussion or debate, unanimounsly decided to not count these three
provisional ballots. (MeCurdy 26:25-27:9). Mr. Ting nor any other individual made a challenge
10 these three unanimous determinations of the Computation Board, Had a challenge been made,
the Board would have been required to convene a hearing at which the Board could have taken
testimony, heard covidence, and rendered o decision on the provisiomal ballois,
25 .S, § 3050(2.4)(4).

The Computation Board rejectsd an additional 17 provisional ballots because the voter
was registered to the wrong party for the ballot cast, 12 were rejected per the Ballot Curing

Policy, and two were rejected because the voters were not registered in Butler County.



(McCurdy 25:2-21). The only maters before this Count are the unanimous decisions of the
Computation Board rot to count two of the *“three provisional hallots rejected on the basis that
these voters had cast a provisional ballot when they had already umed in an absentee or mail-in
ballot that lacked a seercey covelope.” Jd

IIl. LEGALSTANDARD

Under a § 3157 stalutory uppeal, the Court may only reverse the Board's decisions
concerning Petiioners” provisional ballots if it finds an abuse of discretion or error of luw, Inre
Canvass of Absentee & Mail-in Baflots of Nov. 3, 2020 Gen. Elecrion, 241 A3d 1058, 1070
(Pa. 2020), This Court must evaluate the Computation Board's deci¥ion in accordance with the
woll-gstablished nterpretive principle that where the language of o statute 18 unmmbiguous, the
language must control, | Pa.C.S. § 1921(h). If the Conn finds an ambiguity in the language of
the statute, it must ascertain the legislative intenl. " re Canvass, 241 A3d at 1062, In election
coses, the Court must consider the principle ttm the Election Code should be construcd to not
deprive electors of their right o clect o candidate of their choice but must also adhere to the
principles fmbedded in the Election Code that the General Assembly intended 1o protect voter
privacy, prevent fraud, and (0 otherwise ensure the integrity of the voling process. /d. at 1062;
1071.

Here, there is no evidence in the record before this Court or allegation in the Petition that
the Computation Board acting under the authority of the Board abused ils discrstion. The
Petition only improperly challenges the Board’s suthority to implement a curing policy that does
not address the lack of & mail-in voler's Scerecy Envelope. The specific challenge to the limits
of the Ballot Curing Policy is outside the scope of relief available under § 2157, The Board's

authority is vxpressly granted by the General Assembly in the Election Code and its authority in
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this regard is a settled matter.  Pepnsylvania Democratic Party v. Boockvar, 238 A3d 345, 374
{Pa. 2020) (“*Upon review, we conclude that the [county] Boards are not reguived to implement a
“notice and opportunity to cure™ procedure for mail-in and absentee hallots that volers have filled
out incompletely or incomectly."); Republic National Committee (RNC) v. Chapman, 2022 WL
16754061, *16-17 (P Commw. Ct. Sept. 29, 20722) (finding that the Pennsylvania Supreme
Court in Boockvar neither required nor prohibited county boards of election 1o implement
appropriate curing procedures consistemt with the Election Code) {afi'd by equally divided
Pennsylvania Supreme Count, RNC v. Chapman, 284 A.3d 207 (Pa. 2022).

IV. ARGUMENT

A, A § 3157 Statutory Appeal Cannot Seek Declaratory Relief

25 P8, § 3157 allows Petitioners only to scck tha Court's review of the Computation
Board's decision to not count their respective provisional ballats, but it is not a vehicle to have
the Court impose the sweeping declaratory relicf sought hy the Pefition. The Petition seeks an
order from this Court “reversing the dceision of [the Board]; declaring that Pennsylvania
Supreme Court precedent, the Peansylvania Election Code, and the Pennsylvania
Constitution require the Board to count Pctitioners® provisional ballots[.|” Petition,
“Wherefore clause™, p. 19, The broad, declaratury relief the Petition seeks is essentally 4
mandatory imposition of 2 post hoe, Court-imposed cunng policy in line with the ACLU's post-
primary lobbying efforts.  Such declaratory relief cannot be granted vis a § 3157 appeal,'

§ 3157 allows the Court to address only the two votes at issue for the Aprl 23, 2024,
pamary clection in which the Petitioners provisional ballots were cast.  Even the third

provisional baliot excluded by the Computation Board under substantially identical

' The Petition is not brought purasant to the Pennsylvania Declaratory Judgments Act, 42 PaC.S.A. § 753 ef seg.
which i1 Lhe vehicle by which a party can seek 4 declaration of “rights, status, and ather Legal relstions™ from a court
within its proper exereise of juridiction.
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circumsiances is not before the Court in this gppeal. See Lewis v, Phifa Cry. Bd. OF Efections, 71
Pa, D. & C. 5" 181 (Ct. Com, Pl. 2018). To obtain the relief available under § 3157, the “person
sggrieved™ must present facts supporting his or her position that the county board’s decision was
inemror. fd. In fact, the Court could examine the facts presented by each Petiticner in this action
and determine that the Board’s decision should be upheld for one and reversed for the other—but
what the Court cannot do is declare what the Bourd's Curing Pelicy must include.

B. The DPetition Incorrcetly Challenges the Substance of the Board’s Curing
Poliey

The Petition makes plain that there is no argument that the Computation Board did not
opply the duly-adopicd and duly-amended Ballot Curing Policy in secordance with its terms.
Rather, the Petition secks to have the Court redvaft the Ballot Curing Pelicy to address
circumstances far beyond its scope which is to “allow registered volers the opportunity to cure
immatenial deficieacics on their absentee or mait-in ballot declaration envelopes.” Ballot Curing
Policy, Respondent Intervenor Republivan Party Exh. 1. This requested redraft is only within the
suthority of the Pennsylvania Geners! Assembly 1o mandate or for the Board to adopt following
a public meeting. Because the General Assembly has not mandated such a policy in the Election
Code, the Petition canno® demand that the Court unilaterally amend the Ballot Curing Policy
throuph this § 3157 statutory appeal.

1. The Board's Curing Policy is Consistent with the Election Code

The Pennsvlvamia General Assembly expressly authorizes county boards of election to
“cure” 8 defective mail-in baflot in one namrow circumstance. 25 P.S, § 31468(h). By a
provision first added to the Election Code in 2 2012 amendment, the Board must consider
challenges, with no requirement that a statutory appeal be fited, 1o “mail-in ballots for which

proof of identification has not been received or could not be verified[,]” if the clector can provide
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proof of identification that can be verificd by the [Board] by the sixth calendar day following the
election.]” M., P.L. 195, No, L8, § 7 (enacted March 14, 2012). This provizion is all that the
Election Code requires. While maintaining the Election Cede's mandate that only duly
registered voters cast ballets in a manner mainfaining voter privacy, the Board's Ballot Curing
Policy aflows notification to voters having submitted mail-in ballots with Immaterial deficiencies
on the Declaration Envelape of its inability o properly verify their proof of identification and
informs those voters of the procedures to “cure” the immaeral deficiericy by providing
sufficient proof of identification. See Ballot Curing Policy, Respondent [ntervenor Republican
Party Exh. 1.

Moreover, it is well-setiled that this notice of opporturity to cure inmatenial deficiencies
on absentee or mail-in Declarution Envelopes is not reqeired by the Election Code. Bocchar,
238 A3d at 374 (“TThe decision to provide 2 'notice and opportunity to cure' procedure o
alleviate [the msk of minor crrors made by ibe voter in contravention of the mail-in ballot
meyuirements] is one best suited for the Legslature™) Tt is also well-settled that the Election
Code permits the Board's policy 24 wrilten. RNC v, Chapmian, 2022 WL 16754061, *16-17 (Pa.
Commw. Ct Sept. 29, 2022 (finding that the Pennsylvania Supreme Court in Boockvar neither
required nor prohibited county boards of clection to implement appropriste curing procedures
consistent with the Election Code) (aff'd by cqually divided Court. RNC v. Chapman, 284 A 3d
207 (Pa. 2022).

In Boockvar, the Pennsyivania Democratic Party filed a petition under the Declaratory
Judgments Act secking, infer alia, an order requiring county boards of election to implement a
“eure” procedure for mail-in velers who retumed ballots without the required Secrecy Envelope

marked Official Election Ballot. /d at 374 (“Petitioner secks a declaration that under Act 77, the
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[county boarda] must ‘clothe and count naked ballots,” ie., place ballots that were retumed
without the secrecy envelope into a proper envelope and count them, rather than invalidate
them.”) The Pennsylvania Supreme Court rejected the petition in Booekvar, relying on the
“Gencral Assembly's inteation that, during the collection and canvassing processes, when the
outer envelope in which the ballot arrived is unsealed and the sealed Ballot removed, it should
not be readily epparent who the elector is, with what party he or she affiliates, or for whom the
elector has voted.” /d. at 378, Finding that the Secrecy Envelope maintains an imperative policy
imbedded in the Election Code—that voters remain anonymous—the Court held that “clothing
and counting the naked ballots™ would violate that policy. Id st 379 ("It is clear that the
Legislature believed that an orderly canvass of mail-in ballets required the completion of two
discrete steps before -critical identifying information on the ballot could be revealed. The
omisgion of & secreey envelope defeats this intentien, . . . the Legislature signzled beyond cawvil
that ballot confidentiality up to a certain point in the process is so essential as 1o require
disqualification.”)

ln ANC v. Cliapmmian, the Republican National Commitice filed a Declaratory Judgmenis
Act petition seeking, infer aiia, "a declaratory judgment that the [county bosrds of election] are
prohibited under Pennsylvania law from developing and implementing notice and oppartunity to
cure procedures with respect to mall-in ballots unless such procedure offers only the namow
opportunity to cure included within the Election Code for mail-in voters to provide proof-of-
identification within six days. 2022 WL 16754061 *5.6, 25 P.S. § 3146.8(h). The
Commonwealth Court held that neither the Election Code nor precedent prohibits the county
boards from developing and implementing appropriate notice-and-cure procedures and deniad

the petition. /d. *21-22.
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2. The Beard's Curing Policy is Identical to the Relicf Granted in
Keohane.

The Petition rests its reasomng on the decision of the Delaware County Cour of
Common Pleas in a matter entitted Keohane v Del. Co. Bd Of Elections. No, 2023-004458.
However, the issue presented in Kcohane resulted from a provisional ballor challenge heuring in
which the Delaware County Board of Elections had voted not to count three provisional ballots
after considering evidence that the respective three voters had returned mail-in ballots: with
certain deficiencies on the Declaration Envelope, had not requesied replacement ballots, nor
appeared before the Delaware County Bureau of Elzctions to correct the mail-in ballots. None
of the petitioners in Keohane retumed o mail-in ballot without a Secrecy Envelope, The very
reliel granted by the court in Kephane—o count the petiticurrs’ providional ballots because they
provided the requisite proof of identification entitling them to votc that could not be ascertained
from their returned mailin ballots on the Declazation Envelopes—pgoes no Ffurther than what is
already permined under the Butler County Rallot Curing Policy.

Given the authority of the Baard to cralt its Curing Policy established by the Election
Code and these precedents, this Court must reject the Petition’s insistence thal it be amended to
inclade a procedure by which a maii-in voter can cure a mail-in ballot returned to the Bureau of
Elections withoul a Scerecy Envelope that hus never been required by the Election Code or lepal
precedent.

D. The Board Did Not Abuse Its Diseretion or Commit Any Errer of Law.

This Count is limiled 1o deciding whether the record before it shows that the Board
abused its discretion or committed an error of law, Jn re Canvass of Absentes & Mail-in Ballots
of Nov. 3, 2020 Gen. Election, 24] A.3d 1058, 1070 (Pa. 2020). The Petition alleges no abuse of

discretion by the Beard, and none can be found in the record. In fact, in side-stepping the
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procedures delineated in the Election Code to challenge the canvassing decision concemning any
provisional ballot and instead electing to file this statutory appeal, Petitioners deniei the Board
any opportunity to exercise discretion over the decision of the Computation Board, let alone
abuse it. See 25 P.S. § 3050(a.1)(4)(1){4) (during the canvass, anyone may challenge whether a
provisional ballot should be counted; the provisional ballol must be marked and set aside and the
county board must provide notice of the chalienge to all interested parties and hold a hearing
within seven days).

The Delaware County Board in Keohare helkl a public hearing afier the petitioners
properly challenged the decisions regarding their votes during the cervass. During this hearing,
the Delaware County Board heard evidence and argument and announced that it could not count
the challenged provisional votes based on its understanding of the decision in fn re: Allegheny
Co. Provisional Ballots in the 2020 Election, 241 A.3d 695 (Pa. Commw, 2020) (evaluating
decisions of county board concerning provisionzl ballots missing required signatures on
envelopes). Unlike the Petition before this Count, the Court of Common Pleas in Keohane had
something lo review—decisions made by the Delsware County Board st a public hearing
following a challenge 1o provisional votes during the canvass.

All alleged emors in the Petition are made “upon information and belief” and nothing
within the record establishes any c¢mor was committed at all.  See Petition § 7 (“Upon
information and belief, the Board’s decision to implement the [Curing Policy] and to reject
Petitioners’ provisional hallots was based on 2 mistaken interpretation ef the Pemnsylvania
Supreme Court's decision in [Beockvar] . . " % 57 (same); § 61 (“Upon information and belief]

the Beard also based its decision cn & misreading of the Pennsylvania Election Code.™).
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The record before this Court clearly establishes the following:

. On May 2, 2023, the Board adopted & Ballot Curing Policy sfier a public meeting,

. On February 14, 2024, this Ballot Curing Policy was amended following a public
meeting;

. The Ballot Curing Policy addresses only deficiencies with mail-in votes that the
Burean of Elections is unable to verify 23 returned by 2 repistered voter due to
immatenial proof-of-identification errors on the Declaration Envelope;

. The Board has not adopted a policy relating to mail-in ballot Secrecy Envelopes;

. On April 26, 2024, Petitioners” mail-in ballots were not counted due 1o the lack of
a# Secrecy Envelope marked Official Election Ballot;

. On Aprl 26, 2024, the Computation Board rejected Petitioners’ provisional
ballots consistent with the terms of 25 P.S. § 3050{2.4)(5)(1)(F) (A provisional

ballct shall not be counted 1f: . . , the elector's atsentes ballo! or mail-in ballot is
timely recefved by a county boand of elections.™),

The Bonrd has committed no emor of law and tie decisions of the Computation Board
with respect 1o Petitioners' provisional ballots should be upheld. Unlike the court in Keofiane
which considered the record of a public hesoing in which even 4 county board member expressed
that it was a “travesty of justice” that ihe board believed it was constrained to follow, the record
before this Coust shows adhereace to the express terms of the Election Code consistent with sl
applicable binding precedent. See Exhibit A, Keolane Petition, Y 58-50.

The Petition repeatedly alleges that the Board “notified™ Petitioners that it had rejected
their mail-in ballots prior to the primury and instructed thet they could cast provisional ballots
instcad, but the record is clear that those notifications were sent by the Department ef State.
Petitioners® Exhibit D, 4/11/24 Email. The Petition sceks 1o imply that Petitioners were misled
by the emgils from the Department of State and directives of an option to cast a provisional
ballot. Department of State guidance and communications to voters based on its SURE system

does pot circumven! the Pennsylvania General Assembly's authority to determine the mandates
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of the Elcction Code. See Boockvar, 238 A3d at 374. Likewise, such confusion created by
communications originating from the Depariment of State cannot overnide the Board's auhonty
to administer elections in occordance with the Election Code.

V.  CONCLUSION

Thie record before this Court reveals that the Petition is not seeking lo have the Court
comect any mistake made by the Computation Board during the canvassing of votes in the
primary. Rather, the Petition is asking this Court to require the Board to implement 2 policy
nullifying 25 P.S. § 3650(2.4)(3)(i))(F) (“[A] provisional ballot shall not be counted ift . . . the
clector's absentee ballot or mail-in ballot is timely recsived by a county board of elechions™)
There in no requirement that the Board adopt any notice-and-cure policy or procedure concerning
mail-in ballot deficiencies and the Court cannot order thal the Beard do so in response to this

§ 3157 statutory appeal.

Dated: June 28, 2024 Respectfully submitted,

BUCHANAN INGERSOLL & ROONEY PC

o Foalilo

-

Kathieen Jones Goldman, Esquire
PA. LD. No. 90380

kathleen. goldmun@hipe.com
Unien Trust Building

50! Grant Street, Suite 200
Pittsburgh, PA 15219

Counsel for Respondent Butler County
Board of Elections
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IN THE COURT OF COMMON PLEAS OF DELAWARE COUNTY, PENNSYLVANIA

o

SONJA KEOHANE, RICHARD
KEOIHANE, and DARBARA'WELSH,

Pefitioners,

‘DELAWARE COUNTY BOARD OF

ELECTIONS,
Respeudent.

CIVIL MVISION

No. O_.U—' 9\@3{?} = @d'[kllﬁg

ELECTION AFPEAL

E 0 R REVIEW INTIIE NATURE OF A STATUTORY APPEAL

Pelitioners Soaja Keohane, Richard Kechane, and Barbars Welsh, qualified registered

electors of Delaware County, by and throuph their undersipned counsel, Arperican Civil

Libertias Union of Pennsylvania and the Public Interast Law Center, appeal pursuant to 25 P.S.



§ 3157 from the decision of the Delawase Counly Board of Eleetions (“Board”) on May 23,
2023, 10 rot count their provisional ballets voted in the 2023 municipal primary, and aver as
follows:

INTRODUCTION

1. “Verng isthe comestone of our demoeracy and the furndemental right upon
which all our civil libertizs rest." Wesherry v. Sunders, 376 US, 1, 17(1964). It inclndes the
right of clipibls voters both to east their ballots and 1o bave them counled.

2. Thisappeal concerns the decision of the Delaware County Board of Elections @Qte
“Bourd”) to disenfranchise Petitioners, who each voted n provisional ballat at his ur'l:r;_pulling ]
place on May 16, 2023, after the Board had canceled the mail-in ha“u:rs thay had previously

|

submitted, because of purported defects on the outer enveiops ora missing intter secrecy

-

envelope, ,

3. Sometime prior to the May 16 primary; the Board cstablished and implemented o
policy of aliowing voters to cure defects a mai; ballotz, but only if the voter followed a novel
procedure fourd nnwll'im in staté luw, requiring the voter ¢ither lo (2) abkin wnd compleie o

replscement bit!!uf E:;pnma at the nffice of the Bureau of Elections (the “Burean™ in Media,

PA, or (b) request that the Buresu mail a replacernent ballot to the voter in advance of clection

visited May 25, 2023). Mcanwhile, guidsnce from the Penasylvimia Department of State

! Petitioners are all vorers in Pennsylvania House District 168. As Petitionsrs donot sesk a
sccount or resanvass under ssetions 1 701, 1702 or 1703 of the Eleclion Cade, und no rece in
their election district {s close encugh for the affecied voters' provisional ballots 1o potentially
impact any oulcomes, thera is no need for the Cout or the Board to suspend certification of any
race in District 163, or in any other elvction district. Rather, Petitioners seek an order declaring
e Board™s declsion unfawful and requiring the Board 1o amend the Goal vete count to include
Petitioners” provisienal ballots.
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providad that a voter could abiain a provisional ballat at the polling place If, ameng other
reasaos, the voter “returned a completed absentee ar mail-in ballot that was rejested by the

county board of electinns,,..”

Provisional-Bullotaspx (last visited May 235, 2023).

4. Petitionzers did not complete the Board's unique “cure” process, bul instesd went
to their polling places on Election Day and completed provisional ballots afier leaming that the
county had canceled their mail ballots, in arder to ensure that they would pet to have thair votes
cowted in the primary election. .

5. The Board itself has acknowledged that, in faimess, Feutioaces’ pmvisi{;nn!‘ ’
bellots shauld e counted in light of its previous decision 1o cancel thefr mail ballats; but the
Board nevertheless dacided on May 23, 2023 not to count six Em‘vishm;iba]luh Ths Board
based (his desision on a mistaken intergretation of (4 Elcction Code.

6. Potitioners are ppprieved by L‘;is order and decision and harchy oppeal from it

. ; gtmts;ucn ON

i
7. The Court has jurisdiction over this statutory appesl pursuant to 25 P.S. §3157(s).

* . PANTI

8, ' Peiitioner Sonja Keohane is an §0-year-old longtime qualificd registered voter
who ruiduai; Delnwars County and attempted to vote by mail ballot in the mumicipal primory,
The Beard notified Mrs. Keohane that t had canceled her ballot on May 10, 2023, See May 25,
2023 Declaration of S, Keohane (“SK Deel.")* at § 10, Mrs. Kechane vompleted and subrnined a

provisional ballot in person at her polling place on May 16, 2023, I, 713,

? A true and correct copy of Sonja Keohane's Declaration Is attached hereto at Exhibif A,



9. Petitioner Richard Keohane is an 81-year-cld loagtime qualified regisiered voter
who resides in Delaware County and anempted to vole by mail ballot In the mumicipal primary.
Prior lo Election Day, the Board notified Me. Keohane that it had eanceled his ballot. See May
25,2023 Declarution of R. Keehane ("REK Decl.”¥ at § 8. Deospite serjous physical chsllenges in
getung to his polling place, Mr:Keohanc completed and submitted a provisional ballet in person
at his poliing place on May 16, 2023, o ensure bis participation in the primasy elestion: /d. 7 10,

10.  Petitioner Barbarn Welsh is a 79-yenr-old longtime qualificd repistered vater and
trained poll wotker, who resides in Delaware County und atempted to vote by mail ballot in the '
tnunicipal primary. The Deflawere County Board of Elections notified Ms. Wehhilhai thad *
canceled her ballot on May 11, 2023. Seg May 24, 2023 Declaztion of B. \i’t!sh (“BW D:::].“}"
ot § 10. Ms. Welsh compleled und subminted 1 provisions! Hallat r:-r pesson at her polliog place en
May 16,2023, /d. T12. ' &

11, Respondan, tho Delaware Coutitiy Board of Elections, is a local govemment
agency responsible for wgr::cing tke conduct ;fﬂl cleetinns in Delawace County, including
adjudicating and d:f.':'fdgng wiwth;: ro count provisional ballots in accordance with the Election
Code. See 25 P8, § 2642;;.-uﬁers and duties of brards of elcztions); Jd. § 3050{a4)
(adjudication of provisional ballots); see aiso Delaware County Home Rule Charter § 421,

" DECISION OF THE. BOARD AT ISSUE
2. Petitioners appeal fom the decision of the Bourd not 10 count Prtitioncrs’

provisional ballots, which these impacted voters compleled alter the Board hed notified those

* A true and conreet copy of Richard Keohanes Declaration is attached hereto st Exhibit B.
* A true and correct copy of Barbara Welsh's Decineation i3 attached heroto at Exhibit C.
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seme volers that 3 had canceled — and thesefore would not count — their previously submitted
mail ballets because of purponted defects involving the ballot cavelopes.
13.  The Board anncunced ts deeision orally 2t a public hearing on the disposition of
provisional ballots on May 23, 2023, See 5/23/23 Tr. (Ex. E herelo) at 5%:19 1o 50:10,
FACTUAL BACKGROUND
Voling by Majl in Pennsylvani

{4.  The Pennsylvania Flection Code permits registered votees to voi by mail, cither 3‘

b
as an “ohsemee clector,” if the voler satisfies prescribed conditions, such as currerst military— 1
o Na ‘.""‘J L.—-
service, disabilify that prevents aftendance at polling place, or absence h%m nmmnmhnr on =+
Fw ' o
Election Day, see 25 P.5. § 3146.1, or as & “mazil-in"' elector if tiz voier upplir.:s for n*mnil hallot
.

by the deadline, without any requirement thal the voter pm vide o mu::n i‘u: voling by mail
instéad of'in person, see id § 3150.11. J =_,’

15,  Under Pﬂmrhfnma luw, 1ll=r;.c§.l procedures govern how voters apply for,
complete, and return bath absentee amil mail-in hallots.” Pannsylvania mail ballel applications

"w-r ||
require the voler to pmf:mﬂ his of Y name, address of registration, and proof of identification,

“
o= i ¢
151.5. §B 31454.2, 3150.12. Froof of identificating {nelodes either Peansylvonia driver’s

>

¢ & H%?mxml?:: ot lh‘g last 4 digits of the voler’s Social Security number. 25 P.S. § 2602(2.5)(3).

’:‘ - aOnce the county board of clections verifies the votar's identity and eligibility, it sends the votera
mailing that contains: 1) the ballor; 2) a “secrecy envelope™ masked with the words “Official
Election Ballot™; and 3) a pre-addressed onter return envelope that contains the voter declaration
prescribed by law, which the voler must sign and dare. Tho packet alsn contains instructions to

the voier for properly marking end submitting the ballot.

$ Wa refer berein (o bolh types of ballots simply as “mail-in™ or "‘mail” hallats,
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16. A mail-ballot voter is supposed 1o mark the ballot, place il in the seerecy
envelope, and then place the secrecy envelopo in the ouler retura eavelope, Id §§ 3146.6(a),
3150.16(a). The cuter envelope includes a print=d deslarntion that tha vater “ghal{ then fll oul,
date and sign."™J/d. The voler delivers the cotirc package by mail or by hand to the county board
of elections, and defivery is imely if made by 8:00 p.m. on Hlection Day. J4 §8 3146.6(),
3150.16(c).

17, Widespread voting by mail ballot in Pennsylvania is relatively new, havingbeen

adopted by the Peansylvania Legislature in 2019 for implemeniation in May 2020, Act of Oct '{' j"_
31,2019, P.1. 552, No. 77, § 8, Clerical mistakes by mail volers .m.-na wuizm ;.:lh:‘ N
November 2022 general election, more than 16,000 mail in balicts in Pt'nﬂ!-‘j'i‘dll':}ﬂ “l.'l:l:‘t

aside because they lacked scerecy envelopes, proper sigmmu:‘ ug :lutn }.lﬂu a

bttp=:epnews. numfnﬂil:!uﬂﬂg-wdtem-c!emnm.--tnnwlvnmg umtgl:gmaguuﬂnm]_
LT
i

L & ' i

alelseveic2 fibfea2 In:ﬂd-:hfcﬁﬂm Loy ’\E’

]

_mmgmﬁmnﬁm

e

18, E:ntmnm. and thies other qualified vaters, timely submitted their mail ballots
v
priuf o mf;{‘ﬁg lﬁ;%ﬁﬂ peimary eleetion day, but (he Board detemived that their submissions

i lt 2 \ -:ll'£r
wlﬂi not be up-mn:[ and counted because of mistakes in how these voters completad their mail

~_ shallot pa:hgﬂ._l':uhﬂr they forgot to sign the outer envelope, omilled the dale or wrote an
Lncomest dutz, or forgot to insert the ballot into the secreoy envelope.

19.  Upon information m:d belief, all of the impacted voters were otherwiss qualified
clectors who were registered to vote, who validly. requested end retumed their mail ballots, and
who properly completed and submitred provigional ballots at their polling places an May 16,
2023,



20.  Upon receipt of the mail ballots at lssue here, the Board taviewed the envelopes
and det:rminad that the voters had miade emors that would prevent the Board from counting the
ballots under Penasylvunia law.

21.  Eachof the Petitioners received notice by email that the Board had canceled their
mail baliols and would not count them.

Cuonflicting Guidance fioe Curlng Caneelled Bail Tiallats
22, The Beard pested guidance on flawed mail balfots on its website. See Delawars

County, Relaware Courty Bureau of Elections Issues Final Guidanse Regarding Fiawed Vore-

i PO
- -

by-Mail Ernvelopes (May 6, 2023), avarlable af -

tps://delcopa sovipuhliccelations/release s 2023 /lawedvatebyraallenvalopes himl, This web

page (the “Guidmnee”) identified “flawed ballots™ as "thos that are damaged, unsigned, undated,
mprapézly dted, unscaled, o riot placed in the “seérecy zovelope' before being placed inthe

b

larger *Ballot Renam Envelope.™ .

23. The ﬂ'lﬂdm!:e instrueted vaters t; cure their mail ballols in & process that is not
provided under the F:li.:Eﬁnn Cade, siating us follows: “Voters who receive notice thar the ballot
envclops :s I'Ia?rcﬂ m:usl cir:nett the ballot in-person at the Voter Service Center, loeated an Lhe
1st ﬂ?:t_t of l]!:l: Govemment Center Building, st 201 W. Front St., in Media, PA. Il time permits,
the ;'l;tl:t can ask for a replacement ballol to be mailed. Voters will have the opportunity to
receive a replacement bollot and complete and vetum their ballot during the same visit. Voler's
valid 1D is required.”

24.  Inaddition to the notice fram the Peansylvania Depariment of State, the Board
also sent an email and a meiled a lener to Petitionery with instructions on how to “eure™ the

defect in the ballgt,



23,  The Guidance docs not menton provisienal ballot voting at all. Nor doss the
Guidance wam volers that if thcy cast & provisiona! ballor afler submitting a defective mait
ballot, the Board wall not count the provisional ballot.

26,  The instructions also did not adviso voters that if they requested a replacement
ballot in writing and did not return it, (hey could vete a provisioaa! batlot and that ballet would
be counted.

27.  However, guidance from the Departnsent of State instructed that voters could
obuin a provisional ballor at their polling place if, among other ressons, the vole “retutneda

campleted absentse or mail-In haller that was refected by the county buard of elections....™'

rxinnal-Rallof.aspx.
28.  Upon information and belief, the Board’s sinail notice and the lester sent 1o voless

alsa contsined inslructions o voters shout how 1o w::mﬂlhn: canceled kallot, The instructions
did not mention provisional voting, nor warn what if the voter voted a provisiona) ballot, rio ballot
from the voter would nat be counted. | ‘

19, Mm'nr;i]g. at least :;m: Petitioner who coatacted the Bureaw of Elections in the
days Pr&:_cdin'g the Mny;ﬁ 2023 primary was instructed by the Bureau to cast a provisianal
ballot at ber pollng plece, See SK Decl. at  11.

o 30, Upon information and belicf, at the same May 23 meeting when to Board decided
not 1o connt the provisional ballots at issne in this appeal, it also decided o count &t least five
provisional ballots from volers who were very similarly siruated to Petitioners, Like Petideners,
these votess had submitted defective mail ballots and then submitted provisional ballots at their

polling places on Election Day.*

% Petitioners do not challenge the Board's decision to count thess provisional ballots.
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3l.  The Board did not advise voters through any ballot instruetions, email or mail
notice, or iu the Guidance, that if they requested a replacement ballot in writing and did not
remrn it, they could then vole a provisional ballot and that ballot would be counted,

Petitioneys’ Efforts ta Vate

32,  Although the Board notified cach of the Petitioners that it had canceled their
ballots and [nformed them they could correct their ballots in-person'at the office in Media or
request for o replacement ballot to be mailed to them, nane of the Petitioners was able to go 1o :‘:
Media in person, nor did titne permit any of the Pelitioners to have a replacement ba!‘lnl. mailed H- ‘:-1‘

* s ‘o t;ﬂ’, A
i them or for them 1o telitrn i to the Board by the deadline, a B VA

@ o
2
g
s
e’
=~
B
=

33, All of the potitioners appeared in person at their pofti
completed asd submitted provisional ballots, e T

A ' "'
3.  These provistonal ballots m nl'.!:::";sn wI!d and am:ptabln for comnting.
ot J‘
35.  Eachofthe Petitioners had E‘-’F‘}f reesatl to believe that they could go 1o their

polling place and cast a provisiona haﬂu- whsch would be counted.

36, I{dmd. lhi Bﬁxd'*. palicy is to pernil voters whose mail ballots were canceied to

compleic, and sﬁh:iu a provisianal ballot at the polls, In fact, Delaware County specifically

In.mud pnll wark:r: (including Petitioner Welsh) to allow such volers to cast a provisionzl
‘\h__'

— bitllon, Siee Eir.mlan Day Quide for Poll Wotkers, Primazry election, May 16, 2023 ot 51, aveilable

af htips:/idelcopa. sovivole/pd 72023/ ElectlonDayGuideforPoll Workses(May2023) sdf
Petitioners Sonia and Richard Keohape:
37.  Peitioners Sonja and Richard Kevhane wre 80 and 81 years old respectively and

vote in nearly every general and primary ¢lection, SK Decl. § 5; RK Decl. { 5.



38. OnMay 10, the Board sent Mr, and Mis. Keohzne emails letting them know that
their mail ballots were canceled. SK Dzcl, § 10; RE Decl. §8.

39. Mrs Keohane called the Delaware County Bureau of Eleciions on speaker phone
with her husband pr::.u:m. The worpan whe answered the phone told Mrs. Reohang that zke
would have to go to Media and (ill cut a new baller. When Mis, Keohane cxplained that she and
her husband could not beeause of health and yobility eancems, the woman offered 10 mail
replacement ballots but did not think they would amive in time, The womean thes tnld My, and
Mrs. Keohane thcy conld vate on a provisional ballot. SK DecL § {1; RK Deel Y 9. -

40.  Mr. and Mrs, Keohane were not able to go to Media W 11 out new poail h&l]'nt;. i
Mr. Keohane uses a wulker and has a eatheter, Mrs, Keohane lmﬂ I:m.*: ‘!mr:er:. and thy were
concerned that they would not be able to find paﬂ.i.ng nrid walk to the hm‘ldmg SK Deel. §7; RK
Decl. § 9. Even getting to ch=ic polling plen: and v-:..tng a pmﬂs]uml ballot was difficult for M.

Keghane. RX Dechration §13. .
41, Vuti.rm is yery lmpom 0 'Mrs. Kzohane and is the coly meaningiul way she can
let the government Jmuw what sks ininks. SK Decl, § 6. She believes her vote should count and
is E;r._rfdf‘_llrﬁj Jawsuit for h:::eclt‘nmd all the people who are not able to challenpe a ruling 1ike
this. JZ.§ 2
i 42.  Likewise, voling is very important 1o Mr. Xeohane. He was in the Navy and
belicves vating is part of his civic duty. Having servet! aur country, Mr: Keohane has felt
compelled 1o vole ever since leaving the service, RK Decl. §5. Mr, Keohane is very frostrated

that samebody can stmply throw owt bis vote, /d. 713
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Petitioner Barkare Welsh:

43.  Petitioner Barbara Welsh is 79 years old, a member of the League of Women
Voters, and o trained poll worker. BW Decl. 1 6.

43.  The Boand notified Ms. Welsh by email on May 11, and by a leter she received
on May I5, that the Board bad canceled her mail balot. /d. § 10. There wag not sufficiznt lime to
request a replacement ballot be mailed to her, and Ms. Welsh was unable to go in perion to
correct her ballot in Media on May 15, L2 95 10-11.

45.  Howcver, Ms, Welsh is very familiar with voting by provisional ballqi,boif; from «
ber pali worker trainings in Media and working at the polls 23 2 ¢lerk in the November 2022
general eloction and in the May 2023 primary election Jd 7. ifs. Welsh thought it wmﬂ:; nol be
a preblem to account for any fssuss with her mail ballot by voling a provisional ballot on,
Election Day. M. % 10. Accordingly, aftec wgrkin:g the polls nn'Ma;' 16, Ms. Welsh went 1o her
precinct and cast & provisional balfot. Jd. 9 12.

46, Assomeone who has voted in m.':aﬂ;.r every general and primary election and who
belicves in the importance ngwi{ng ina E:mmny‘,_ Ms. Welsh was shocked and disappointed
lo be ﬂumﬁmhmvsd. She pever imagined she would be denied the right 1o vole, /4. 99 3, 5, 15.

The Bgard’s Deelsion to Disenfranchise Petitioners

' 47.  The Board, through its designated provisionel ballol review board, began review
of the provisional bailots en May 17,2023,
48. OaMay I8, 2023, a 9:00 a.m. the provisional ballot board held an “exhibilion™
session during which it disclosed its recommendations for counting or not counting provisional

ballots,
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49, Tho Board did pol notify Petitioaess of the cxhibition or of the pravisional ballot
review boan!"s recommended disposition, and Pelitioners remained unaware of these events until
after the exhibition session had already concluded.

0. The Board permitted representalives of candidates and political parties to review
Board’s recorumendation but ¢id aot permit any voter or any other person tn amend the
exhibltioa of provisional ballot recommendations.

T

51, Attho exhibition, the Board permitied represeatotives of parties and candidates to

lodge challenges ta the Board's tecommended disposition of provisional ballots, . X

32, Itis the Board’s policy and practice to consider r:lmllr.n:gcs thus. !ngc'd at a public
hearing, and not (o consider any other disputes over the disposition uf'p_uv}.ijﬁmi ballols.

53.  Uponinformation aad belicf, zn atlmey vr teprosentative of a politicl pasty
initially challenged the recommendation not to Eﬂl.ti:if';]‘m ballols ut issue here, but then withdrew
the challengpe, and did not completa the pmm:::, ul' “lodping” such a challenge.

54, Uponinformation and belief, i Wil idkoited e polilyakiant otindiig
provisional batlots ‘Iu"';:ll:'»lj to cure Sawed mail ballots because of its perecption (hat such ballots
“were valnerable tn lﬂiﬂﬂ' rewccted by the eours,”

55. On M:;r 23,2023, the Boord considered the recommended disposition of the

. provisional b;]ints ai a public hearing.
56.  Upon unanimous vole, the Bowd decided not to count the ballots at fssue in this

appeal, despite vardous Board membsrs' commmentary acknowledging the unjust nature of this
resull Teo 10:13-210, 12:15-13:9, 38:14-39:15, 40:1-41:11.

12



GROUNDS FOR APPEAL
The Ba anplied the Electinn Code

57.  The Board based its decision on a misreading of the Election Cads, selying solely
on &n uopublished and nonprecedential Communwealth Court decision, /n Re Alfegheny Ciy.
Provisionual Bellozs in the 2020 Gen. Election, No.1161 C.D. 2020,2020 WL 6867246 (P
Comrtiw, CL 2020), That decision did not fully engage with the question presented here and
should not be zpplied in this case.

58, Although the Bourd felt bourd by this unpublished and nonprecedentiat

w
[ - -

Commonwealth Court decision, Board members repeatedly stated an -ih: record that they wese
troubled by the result and hoped the courts would recoasider. Ser, rE .~Tr. ot ] I.IS-ZI (sh:t.mg
“it poscs an nnreasonable burden on folks where caﬂlng srovisiopal balilni 5han1d be as good ag
coming into Media 2nd curing & ballat, ﬂn-:i ol do Mpc the cm.'l.n; have an opportunity to
reconsider this question In the futre “} Tr. ‘E.l 8-24, (stating 1 do think that a voter that comes
in gnd cast 2 ;m:wmunal haﬁm. that Iha‘i. court uplmun should be reconsidered. And while we're
here a5 a Board bellwﬂw d:ﬁuﬂ. law, which usurlly In most cases favors the voler, [ think

that this'one is alsa i:r.l undm.—,- vurden.™).

' '59. ~ Oue Board member even called the outcome a “wavesty of justice.” Tr, 413101

66.  Inln Re Allogheny County Pravisional Ballots, the Cormmonwealth Court
construed the Pennsylvania Eleclion Codo to prohibit the counting of provisional ballots i “the

elector’s zbsentes ballot o mail-in ballol is tirvely received by a county board of elections.” 25

P.S. § 3050(4)(5)(F).
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61.  The Commonwealth Court's decision ignored and did net eddress the preceding
soction in (he statule, which smtes:

(8)(1) Excep! as provided in subcluuss (@), if it is determined that the

individual was registersd and entitled (o vote at the election district where

the bsliot was cast, the county board of elections shall compare the

signature on the provisiopal ballot cavelope with the signature on the

elector's registration form and, if the sipnanures are detcrmined 10 bo

genuine, shall count the bollof if'the county board of electinng confirms

that the Individual did not cost any ather bullor, including an absentce

ballol, In the eleciion :

25 P.S. § 3050(a4)(5)() (cmphasiz added). This scction reflects the goa! of provisional hallots,

i * 4

ramely, to preserve the fundamentsl rght to valz, w4 -

62 The General Assembly added subsection (F) to be 'ﬂuli;n Code :s gmnl‘ Act ‘
77, see 2019, Oc 31, P.L. 552, Mo. 77, § 3.2, The in Hdl‘?:gl:rtq.rﬂﬂu;ul decision read this
subsection In a way that makes it inconeistent with § 2050(a.4)(3)(1)'s requirement that the Board
must count provisional ballots upsn wnﬁrm[ng.t:n?m rh:: individual did oot cast any other ballot in
the elecrion. When two separate glmru;my provisians can be read either 03 harmonious ¢rasin
conflict, couris sbul.'lild uﬁsfrue 'Ilfu:m a3 in harmony with each other, See, e.g., In re Borough of
ﬂwnfnﬂam’lﬁl_f'sjd 844,571 (Pa. ;ﬂl?]; | Pa.C.5. §§ 1922(1)-(2). 1935

- & Il-ta:-m: .:nuhaﬂctiuns‘ﬂﬂﬁ-ﬂ(n&ijtﬁ;ﬂ} and 3050{aA)(S)(1)F) are readily harmonized,

I‘[t‘ = mall bullos is canesled and cannot be counted bscause of 5 detect on the envelope, and the
'varcr docs not cure that defect by §:00 pn. on election day, the mall ballot was not “timely
receivar,” nor was I “cast,” because it Is not & ballot that can be tabulated. Therefore, subsection
3050(2.4)(5)(i1)(¥) does not bar the Board from counting, the provisional ballot, and subsection
3050(a.4)5)1) requires the Board to count the provisional ballot.

64.  Thisreading of the Election Code gives meaning to the General Assembly's

intent. The General Assembly prohibited counting previsional ballots when the county has
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received a voler’s absemer or mail batlot exists fo prevent double vating. And the General
Asscmbly gave voters the falfback opticn of casting 8 provisional ballot to ensure thet voters
would have a safety net to protect them from dizsnfranchisement.
§5.  Because the provisional ballot is reviewed and adjudicated after Election Day, the
Board will be ahle to determina whether the votet's mall ballol contained a fatal defect and count
the provisional ballol. Alternatively, if the mail ballot was counied, then the Board will not cotin
the provisional ballot. \
66.  This process is coasistent with existing Pennsylvania Department of Stats @;
. o 3o [
{*BOS") Guidance reganding the usc of provisicnal ballots as way of caring defects in “@i}u
ballots, The DOS website lists the reasons for which a person 11:.'}’ beﬁs;w i:*mnal ballot,
and includes a voter who “refurned a completed shseates or mm!-m hullnt that veas rejected by

the county boacd of elestions™ and who Hﬁws h& mt'u'hm eligible to vote, See Pn. Dep't

of State, Voting by Provivional Ballos, hiips:, m-mvvglg pa.gov/Voling-in-PAPages/Voting-hw-
7 W

Provisignal-Ballot aspx - }\

. ~
67. DOS guqi'dnn'l!:-: is an authoritmtive and correes reacing of the Election Cade,

’
lfmgn?t:d, r&anpm‘.ﬂ.:nnal opinion does not render it invalid.

( x"_!i:\, The Hwﬂ's urique cure process creales an unaceeptably high risk that vetars will
\ram st be disenfranchised beeause many will be unable to travel to Media on shart notiee, oven though
they muy Liave been able to appear in person a1 their local polling place to vole provicionally,
69.  The Beard's poliey of not counting provisional hallots that vaters cast (o eure
canceled, deficlent mail-in balloks frustrates the policy undetlying the epaciment of the Help
Ameries Vote Act ("HAVA™), 52 U.8.C. § 21082,
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70.  Section 3050(n.4) Implements HAV A for Pennsylvania, And it goes fusther chan
HAVA, by ensuring the availability of provisional ballots {n non-fedzel elections, such as this

month's elestion. A voler's right to cast 2 provisiona ballot under HAVA is mandatory and

urambiguous; See, e, Common Cause Ga v, Kemp, 347 F, Supp. 3d 1270, 1292-93 (N.D, Ga.
2018) {ching Fla Democratic Party v. Hood, 342 F Supp2d 1073, 1079 (N.D. Fla. 2004)) (“The
purpose of HAVA's provisionsl voling section is to ensure that volers are allgwed 1o vote (and to

have their votes counted) when they appear al the proper polling place and are otherwise cligible 5

o voue."),

1".. 'L. -

-

b ]
71.  The Election Code instruetion to counties to count provisional ballots castby -

eligible voters who appear ot their correct polling place and whe ure found ot 0 have cesi any
other ballot in the eleetion, is the implementation of palicy to avoid dissnfranchissment. 25 P.S,

§ 3050 4)(5)(0). e, w

¢ Roard's Decision to Not Count Petitinncrs’ Provisional Bullofs Vislated Their
Fundamental Risht ta Vale

72, Aniclel, ﬁ;ﬁm f'ni Ll:l:'?cma'lmia Constintion guarantees that “Elections

el 1 i * - - " s
shall bE fre and equal; and na power, civil or military, shall at any time interfore to provent the
i

« Fed exemice 0f the right of sufftsge.” Under this guumntce,
L}

' e 'a.li'aspt:ls of the electoral process, lo the greatest degres possibie, be kept opea

’ ond unrestricted to Lhe voters of our Commonwealth, ard, also, conducted ina
mannar which guarantess, 1o the greatest dogree possible, a veter’s right to equal
participation in the electoral process for the selection of his or her representatives
in govemmenl,

League of Women Voters of Pa v. Commonwealth, 178 A3d 737, 804 (Fa. 2018),
73.  The Pennsylvania constitution reguires the Board fo demonstrate o compelling
intereat 1o justfy its poliey of sol counting provisional ballots voted 1o cure flawed nail ballots

beeause such action will mest assuredly disenlranchise voles. See Perles v. Cty, Redurss Bd. of
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Northumberiond Cty,, 202 A 2d 538, 540 (Pa. 1964 (“|Elither an individual voter ar a group of
voters are ot to be disenfranchised at an election except for compelling reasons,"); see also
Skambach v, Bickhart, 8435 A2d 793, 801-02 (Pa. 2004) (the Flection Code “must be liberlly
conntnizd to protect volers' right 1o vole®).

74.  The Board cannot demonstrate a campelling Interest that justifies its complete
disenfranchiscment of voters, especially when & procedure alrcady sxists o preveat the loss of
the [undamentat right ro vote.

75.  The Boand'srequircment thar a voter submit s request for a mplmin:l ballot m ‘

writing before being entitled to cast & provigional ballat uncanstinivially hu.rd:ns.'li'rb‘ T
fundumental right to vote. See, ¢.g., Jn re Naifer, 838 A2d 1157, 1181, {'PEM} (noting “I.'Im'l
“1hs right 10 vole™ is "fundamental"), overruded on orker srounds & _5.: re P";ﬂ"-;‘.‘rta, M0 A
639 (Pa. 20186), Peansylvania law forbids cyun!k-s'fxi;:ﬁ i.mpu:in;';'u]:ﬂ upplicable to the right 1o
vole when such repulstion denfes the ﬁ-mr:hii-rl., or “make[s] it so difficult as to mmount o 2
denial.” Winston v Maa:'c:..glcﬁu;.ﬂ{.l, 323 {Pu: 1914); sce also DeWaltv. Dardley, 24 A, 185
(Pa. 1892)("The tmit'és ;-.r]..':ir.b:r ?c&_;hn":mdcnim the franchisy, or renders its exercise so

-~ R
difficult and inconvenient 23 i amouat o o denial™).
I

%. " “The Board's insistence that 2 voler who submitted a defective mail ballot must
m-qnm a rr:;:la cewncnt ballot befors being entitled 10 cast a provislonal ballot is unnecessary and
arbitrary, because the Board had already canceled the voter's mail ballot and already determined
thar the ballol will not count. The request for a replacement ballat has no bearing on that and
serves only to'diseafranchise voters,

WHEREFORE, Petitioners respectfully request this Honorable Court to enter an order

reversing the decision of the Delaware County Board of Electlons, declaring thad the Election

17
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Code and Penisylvania Constitulion require the caunting of Petilioners® ballots, directiog the
Baard to count the provizional ballots cast by Petitioners in the May 16, 2023 election. and enter
such other and further refief as provided by the Pennsylvania Election Code or as this Court

deems just and appropriste. -

Respeetfully submitled,

Dated: May 25, 2023
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