IN THE COURT OF COMMON PLEAS OF BUTLER COUNTY, PENNSYLVANIA

FAITH GENSER and FRANK MATIS, CIVIL DIVISION

Petitioners, MSD No. 2024-40116
v.

Hon. Dr. 5. Michacl Yeaper,
President Judge

BUTLER COUNTY BOARD OF ELECTIONS,
Respondent,
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Respondents/Intervenors,
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T T e " g e gt g Nt St Tt St ! M St Nt et St St e et Yo

Respondent/Intervenor.

PETITIONEIS' MEMORANDUM OF LAW
IN SUPPORT OF ELECTION APPEAL

Petitioners Faith Genazer and Frank Matis (“Petitioners™), qualificd registered electors of
Butler County, by and thiough their undersigned counsel, submit this memorandum of law as
directed by the Court at the conclusion of the hearing on May 7, 2024,

L.  INTRODUCTION

This election appeal concerns the decision of the Respondent Butler County Board of
Elections {"Respondent™ or the *“Board™) following the April 23, 2024 Primary Election not to
count Petitioners” provisional ballots, Specifically, the Board refused to count the provisional
ballots cast by Petitioners Genser and Matis, even though they were qualified, registered ¢lectors

who properly completed and submitted provisional ballots at their polling places on Primary



Election Day, April 23, 2024 (*Election Day™), The Board's sole basis for refusing 10 count the
provisional ballots was that Ms, Genser and Mr. Matis had previously each returned a mail-in
ballot to the Board without enclosing it in a secrecy envelope. The Board rejected those “naked”
mail-in ballots, as required by state law, effectively nullifying their attempts to vote by mail.
Then, the Board rejected Ms. Genser's and Mr. Matis' provisionz] ballots on the basis that mail-
in voters who submit naked ballois have no option to “cure™ such a mistake. But regardless of the
“euring” policy enacted by a county board in its discretion, the Pennsylvania Election Code has
provided provisional ballots for more than two decades as a failsafe to prevent voter
disenfranchisement. Thus, by refusing to count Ms, Genser's and Mz, Matis’ provisiona! ballots
after rejecting their mail-in ballots, the Board deprived Ms. (zenser and Mr. Matis of their
fundamental nght to vote. The Board erred in its decision on both statutory construction grounds
and state constitutional grounds,

The Court held an evidentiary hearing on May 7, 2024, at which both Petitieners
testified, as did Chantell McCurdy, th¢ Director of Elections for the Butler County Bureau of
Elections. The hearing establisiea six facts that form the heart of this case, and about which
there is no dispute: (1) Ma. Genser and Mr, Matis submitted mail-in ballots shead of the April
23, 2024, Primary Election; (2} the Board rejected (i.e., did not count) those mail-in ballots
solely because Petitioners failed to enclose their mail-in ballets inside the required secrecy
envelope; {3) shortly afler receiving these flawed mail-in ballots, the Board entered data into the
Pennsylvania Department of State’s statcwide voter regisiration database (the “SURE system™};
(4) the SURE system generated an emailed notice to both Petitioners that their mail-in ballots

would not be counted, and both Ms, Genser and Mr. Matis received that email; {5) on Election



Day, Ms. Genser and Mr. Matis submitted provisional ballots at their local polling places; and
(6) the Board decided not to count those provisional ballots.

With those facts established, all that remains is a lega! question; In (hese circumstances,
was the Board required to count Petitioners” provisional ballots? As a matter of statutory
construction, or in the alternative as a matter of Peansylvania constitutional law, the answer is
yes.

Last year, the Delawars County Court of Common Pleas considersd this identical lepal
issue and concluded that provisicnal ballets must be counted in these civcumstances, Keohane v.
Del. Cnty. Bd. of Elections, CV-2023-004458 (Del. Cnty. Ct. Com. P'l. Sept. 21, 2023) (attached
to Peiition for Review as Ex. 3). Such 2 result harmonizes the relevant Election Code sections
and realizes the General Assembly’s intention that provisional ballots act as a safety net to
protect the fundamental right to vote. In additior, ii ensures the enfranchisement of all the
Commonwealth's voters, See generally Banfeld v. Cortés, 110 A3d 155, 176 (Pa. 2015) (¥[The
right 10 vote is fundamental and pervesive of other basic civil and political rights,") (intermal
quotation marks and citation ewmitred), This Court should reverse the Board's decision and order
it to count Petitioners’ provisional ballots and to file an amended vote count.

IL. BACKCROUND
The relevant facts are not in dispute, Petitioners Faith Genser and Frank Matis are both

quzlified electors whe are and were at the time of the 2024 Primary Election registered to vote in
Butler County, Pennsylyania, Transcript of Testmony of May 7, 2024, (“Tr."} at 139:3-8
(Genser); 86:1-3 (Matis), Respondent Board is the local government agency responsible for

oversceing the conduct of all elections in Butler County, including adjudicating and deciding

! Excerpts of the May 7, 2024, hearing transcript are Attachment 1 to this brief.



whether to count provisional ballots in accordance with the Pennsylvania Election Code. See 25
P.S. § 2642 (powers and duties of county boards of elections); id. § 3050(a.4) (adjudication of
provisional ballots); see also Tr. at 19;1-7 (Mc¢Curdy) (explainipg that the Board of Elections
delegates the Computation Board to adjudicete provisional ballots); 25 P.5. §§ 3153-3154
(computation of returns)

Initially, Ms. Genser and Mr. Matis both attempied to vote by mail-in ballat ahead of the
Primary Election on April 23, 2024. Ms. Genser and Mr. Matis each validly requested, received,
and marked their mail-in ballots prior to Election Day. Tr, 139:12-14 {(Genser); 86:18-25 (Matis),
However, Ms. Genser and Mr. Matis each made a mistake in assembling their mail-in ballot
peckapes for return to the Board by failing to place the ballet inside the required secrecy
envelope. Tr. at 60:5-7 (McCurdy); see also Tr, 94:15.17 (Matis) (1 made a mistake ... |
wholeheartedly admit that I didn’t put it in the sccrecy envelope.™).

Upon receipt of Ms. Genser's and Ivir. Matis’ mail-in ballot packeges, the Board screened
the ballot packages with a maghine and determined that the secreey envelopes were missing,
which would prevent the Board from counting Petitioners' mail-in ballots under current

Pennsylvania law.? T, £6:¢-10 (McCurdy) (confinming that bath Petitioners® mail-in ballots

? When the Board receives mail-in ballots, it rung them through a sorting machine that evaluates
the dimensions of the envelope “to make sure that this is in fact an official election envelope
with the required materials inside.” Tr. 33:19-25 (McCurdy). When the machine detects 2 mail-in
ballot package that appears to be missing a secrecy envelope, the Board caters the “Canceled —
No Secrecy Envelope” code for that ballot into the SURE systern. Jd. 68:1-14. While Ms,
McCurdy testified that the Board does not know with certainty that the secrecy envelope is
tmissing until the Computation Board meets and opens the outer envelope, the machine's
determinations were correct that Ms. Genser's and Mr, Matis’ mail-in ballot packages lacked
secrecy envelopes, The process allows the Board to casily verify that a mail-in ballot is lacking a
secrecy envelope without opening the ballot to see the individual’s selections. Ms. McCurdy
confimmed that the Computation Board checked Petitioners’ mail-in ballots to verify they were
missing a secrecy envelope, but that “[njobody looked at them to ses who they voted for.” Tr.

4



were not counted). The Butler County Bureau of Elections recerded both Petitioners’ mail-in
ballots into the SURE system as “Canceled = No Secrecy Envelope,” Tr, 48:3-4 (McCurdy).

On April 11, 2024, Ms, Genser received an antomated email via the Department of
State’s SURE system that said the following:

After your ballot was received by BUTLER County, it received a new status,

Your ballot will not be counted because it was not retumed in a secrecy envelope.

If you do not have time to request a new ballot before April 16, 2024, or if the

deadline has passed, you can go to your polling place on election day and casta

provisicnal ballot.?
Mr. Matis received the same email from the SURE system alerting hira to the missing secrecy
envelope issue. Tr. 87:5-7. Ms, McCurdy testified that the specific lengusge in the cmail
automatically sent to the voter is generated “[dJepending on how [the election office] record(s]
it" into the SURE system, Tr. 46:9-14.

Ms, Genser and Mr, Mats each separavsly called the Butler County Bureau of Elections
after receiving the email notification that there was a problem with their mail-in batlot. A Burean
representative told Mr. Matis thart ke could not fix his mail-in ballot at the office but that he
could cast 2 provisional ballof at his pelling place. Tr. 87:25-88:4, 98:9-10 (Matis). Mr, Matis
“made the assumption that™ his provisional ballot would count bascd on his telephone
coaversation with the clection official. Tr. 98:13-14 (Matis). Ms. Genser made multiple phone
calls to the Butler County elections office in an effort to “rectify” the problem with her mail-in
ballet. Tr. 144:13 {Genser). On Apri! 11, the election official, Tom Baker, confinmed to Ms.

Genser by phone that she had neglected to include the secrecy envelope. Tr. 144:13-145:1

65:9-16 (McCurdy); see alse id. (those naked ballots “have always remained and remeain secret”
and are “locked in a cabinet in the room that we open all the ballots™).

* Petitioners’ Exhibit D at the May 7, 2024 hearing, attached as Attachment 2; Tr. 142:19-144:8
(Genser),



{Gm:;r}. Mr, Baker informed her that she could cast a provisional ballot on Election Day, but he
also told her that if she cast a provisional ballot it would not ultimately count. Tr. 150:12-19.
Several days later, Ms. Genser called the Butler County election effice 2 second time. She was
“extremely confused” and did not "understand the disconnect between [the) State of PA cmail
[and the] Butler County information™ that she had received. Tr. 165:16-24. As Ms. Genser told
the court, "'l am eligible to vote, [ made a mistake, and I should be able to fix that mistake,” Tr,
150:22-24.

The Butler County Board of Elections, it tums out, does not allow voter mistakes of the
type made by Petitioners to be “cured™ as part of the “curing” policy the Board adopied for mail-
in voters who make mistakes when completing their envelopz packet. Butler County's “curing™
policy does not permit voters who mistakenly submit & “naked ballot” (i.e., 8 mail-in ballot not
placed within a secrecy envelope) to fix that misicke and have their maif-in ballots counted in the
election. The Board’s policy does permit voturs who make mistakes when completing the outer
Declaration Envelope (e g., omitting their signature or the date) to “cure™ in either of two ways:
by signing an attestation at ihe slection office, or by submitting a provisional ballot on Election
Day, in which case the Bogrd will treat the submission of ihe prow"sium] ballot as the attestation.
In both instances, the Board will count the voter’s mail-in ballot. Tr. 50:13-21, 60:17-61:4
(McCurdy); see also Respondent Intervenor Exhibit 1 (“Butler County Curing Policy™.* The
Board has steps in place to guarantee that it will not count both a mail-in ballot and a provisional
ballot irom a single voter during a single clection, Tr. £1:5-10 (McCurdy).

On Election Day on April 23, 2024, both Mr. Matis and Ms. Genser appeared in person at

their respective polling places and properly submitted a provisional ballot, consistent with the

4 Attached as Attachment 3.



instructions provided by the Department of State’s email and the Butler County glections office,
Te: 148:14-19 (Genser); 87:10-13 (Matis); 60:11-13 (McCurdy); see also Tr. 42:16-22
(McCurdy) (“Any voter is always welcome to fill out a provisional ballot at a polling place. We
never want {o deny themn that epportunity,™). Mr. Matis had recently had a foot operation and
was wearing a “surgical shoe™ on Election Day. Tr. 89:19.22 (Matis), But Mr, Matis still made
an effort because voting is important to him, and he was “under the impression” that casting a
provisional ballot was “the only way" his vote would be counted in that election. Tr. 90:2-4
(Matis). Ms. Genser cast 2 provisional ballot because “it’s my right 1o vote and have my vote
counted.” Tr. 169:10-11 (Genser),

Oan April 26, 2024, the Board, through its desipnated computation board, reviewed the
provisionzl hallots submitted on Election Day and voted to not count Ms, Genser’s and Mr.
Matis" mail-in ballots or provisional ballots, Tr, §5:2-16 (McCurdy) (confirming that the
provisiona! ballots submitted by Petitioner: were not connted). Ms. McCurdy testified that the
Computation Board rejected three ballots in total from voters who had “cast a provisional ballot
when they bad already tummed i 2n absentee or mail-in bailot that facked a secrecy envelope.”
Tr. 25:19-21 (McCurdy): sce also Petitioners’ Exhibit B (“F. Matis Provisional Ballot Search™)?
and Petitioners’ Exhibit E (“F. Genser Provisional Ballat Scarch™? (showing Ms. Genser's and
Mr. Matis® provisional ballot status as “rejccted” because they had already “voied by
conventional alternative or absentee/mail-in™), The Beard's decision contradicts current
Department of State guidance, which makes clear that provisional voting is a failsafe option for
mail-in voters who made a disqualifying error when completing their mail-in ballot—repardless

5 Attached as Attachment 4,
% Attached as Attachment 5.



of the type of defect, See Pa. Dep't of State, Pa. Provisional Voting Guidance, Version 2.1 at 4
(Mar, 11, 2024) (stating that if a voter’s mail-in ballot “was rejected for a reason unrelated to the
voter’s qualifications and the voter submitted a provisional ballot . . . the provisional ballot shall
be counted if the county determings that the voter is eligible to vote,™

This election appen! timely followed the Board's decision not to count Petitioners'
provisional ballots.
L. ARGUMENT

A.  Legal Standard
This case arises under 25 P.S. § 3157. Under that provision, this Court has “full power

and anthority to hear and determine all matters pertaining to any fraud or error commilted in any
election distmct to which such appeal relates, and to mske such decree as right and justice may
require.” /d. § 3157(b).

B. A Plain Reading of the Staaiory Text Commands that the Board Count
Petitioners’ Provisional Ballots,

This case can be resolved pursly on statutary construction grounds. The legal issue boils
down to the proper intetpretaiisn of the following two provisions of the Pennsylvania Election
Code (emphases added):

e 25P.8. § 3050(a.4)5)i): “Except as provided in subclause (i), if it is detcrmined that the
individual was registered and entitled to vote at the election district where the ballot was
cast, the county board of elections shall compare the signature on the provisional ballot

" Attached as Artachment 6. The Pennsylvania Department of State agrees that the right thing 10
do is to count provisional ballots of voters to ensure that volers are heard. It informed sach
Petitioner by email that “you can go to your polling place on election day and cast a provisional
ballot.” Petitioners® Exhibit D (Attachment 2), Although the Department’s statements on this
issue do not bind county boardy of elections, they have valoe ag persuasive authorities, The
Guidance acknowledges that the Department agrees with the analysis in the Keohane decision in
Delaware County. Attachment 6 2t 4 n.2, The Department’s reading of the Election Code, which
is within the Department’s “sphere of expertise,” should be accorded persuasive weight under
Lhese circumstances, Cf. Winslow-Quattlebaum v. Md. Ins. Group, 752 A.2d 878, 881 (Pa. 2000).



envelope with the signature on the glector's registration forrn and, if the signatares are
determined to be genuine, shail count the batiot if the county board of elections confirms
that the individual did not cast any other ballot, including an absentee ballot, in the
election.” (Emphasis added.)

e 25 P.S. §3050(28)(5)0)F): “A provisional baliot sholl not be counted if . . . the
elector's absentee ballot or mail-in ballat is fimely received by a county board of
clections.” (Emphasis added.)

The Board's position is that Petitioners “cast” mail-in ballots when they mailed their
neked ballots to the Board, and that such mail-in ballots were “timely received” by the Board.
Under the Board's interpretation of the above two portions of § 3050(a.4)(5), by timely
submitling a naked mail-in ballol, Petilioners surrendered the opportunity (0 voie by provisional
ballot on Election Dy, ignoring the fact that Petitioners’ attempts to submit a mail-in ballot were
unsuccessful because of a procedural defect.

As set forth in more detail below, a plain, commonsense reading of these two provisions
would lcad to the opposite conclusion. Under this reading, Petitioners never “cast” a mail-in
ballot, because the packet of papers they mailed to the Board conld not be counted as 2 vote.
Likewise, the Board did not “timely recgive[]™a “mail-in ballot” that was capable of being
canvassed or coumed from cither Petitioner because Petitioners” submitted ballots were
incligible to be counted. Thus, Petitioners’ mail-in ballot submissions were rejected, their first
attempis to vote by mail were nullified, and they retsined the right to cast a provisional ballot at
their polling places on Election Day.

When interpreting a provision of the Election Code, Peansylvania’s Statutory
Construction Act of 1972 instructs that “the polestar of statutory construction is to determine the
intent of the General Assembly” and that “the best indication of legislative intent is the plain
language of a statute.” In re Canvass of Absentee Ballots of Nav. 4, 2003 Gen. Election, 843

A.2d 1223, 1230 (Pa. 2004) (citations omitied); 1 Pa.C.S. § 1921(a) ("The object of all



interpretation and construction of statutes is to ascertain and effectuate the intentien of the
Generzl Assembly.”); id. § 1921(b) {""When the words of a statute are clear and free from all
ambiguity, the Jetter of it is not to be disregarded under the pretext of pursuing its spint.”),

Here, plainly read, § 3050(a.4)(5) requires the Board to count Petitioners® provisional
hallots aficr the Board eanceled their mail-in ballots. This reading is consistent with the obvious
purpose of § 3050(a.4)(5) — 1o ensure that each voter gels to vote once and only once. By
rejecting both Petitioners’ mail-in ballot submissions and their provisional ballots, however, the
Board ensured that Ms. Genser and Mr. Matis did not get to vote at all.

The Delaware County Court of Commaon Pleas recently considered this precise issue of
statutory interpretation. In 2023, the court ordered the Delaware County Board of Elections to
count provisional ballots cast by voters whe were notified that their mail-in ballots for the
Primary Election had been rejected due to disqualifying defects in their mail-in ballot
submissions and then to amend the officia! vote count to include those provisional ballots,
Keohane v. Del. Cnty. Bd. of Elections, CV-2023-4458 (Del. Cnty. Ct. Com. P1. Sept. 21, 2023)
{(attached to Petition for Revievs as Ex. 3). The material facts were nearly identical to the
situation presented here; itree qualified, registered, Delaware County voters learned that the
local Board of Elections had rejected their mail-in ballots because of a disqualifying defect
involving their envelopes. fd. 9 1.% In an attempt to comrect the defect, the voters completed
provisional ballots at their polling places. Id § 3. The Board of Eleclions subsequently decided

not 1o count these provisional ballots, /4. 9 4.

® The defeets in Kechane involved the “outer™ envelopes, which voters are supposed to sign and
date, not the inner secrecy envelopes. See Keohane at Y 1. This distinction is irrelevant to the
soundness of Kechane and its applicability to naked ballots,
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_ Keohane held that a qualified voter who attempted to submit a mail-in ballot to the
Board, only to have that atterapt rejected due to a disqualifying mistake, cannot scasibly be said
to have “cast” a ballot within the ordinary meaning of that word. 7d. § 9 (*[V]oters who
attempted to submit mail-in ballots to the Board and were later notified by 1he Board that their
respective mail-in ballots were defective, cannot be said to have “cast’ a ballot.™). Similarly,
Black's Law Dictionary defines “cast™ as "[t]o formally deposit (a ballet) or signal one’s choice
(in a vote).” Black’s Law Dictionary 230 {(8ih ed, 2004}, A voter cannot be said to have
“formally depositfed]” 2 ballot when she has made a procedural mistake that results in the Board
rejecting her ballot such that her choices of candidates will never be processed or counted,

Here, Ms. Genser’s and Mr. Matis” mail-in ballot sut:missions were nullified because
they were missing the required secrecy cavelope. See Fa. Democratic Party v. Boockvar, 238
A.3d 345, 380 (Pa. 2020) (holding that a voter’s fiiure to “enclos[e] the ballot in the sccrecy
envelope renders the ballot invalid™). Althsaugh Petitioners fried to “cast™ mail-in ballots, they
failed to do so, and their attempts wers rejected by the Board despite timely réceipt. Petitioners
had in no sense “cast™ mail-in baiiots where they had submitted a mail-in packet that was not
legally permitted to be canvassed or counted,

Mot had the Board “timely received™ a “mail-in ballot™ from either Petitioner under 25
P.S. § 3050(a.4)(5)(i)(F), because the ballots submitted by Petitioners were missing the secrecy
envelope and, thersiore, not eligible to be counted.

The Board's error in failing to count petitioners® provisional ballots because of the timcly
received, but uncountable, naked ballots is underscored by Ms. McCurdy’s testimony sbout the
Board’s peculiar treatment of two other Lypes of voter mistakes. First, she explained that if a

voter mails in a ballot without signing or dating the outer envelope, the Board will allow the



voter to cure this mistake by casting 2 provisional ballot, Tr. 50:13-21 (MeCurdy), In other
words, the Board believes that a mail-in ballot with a defect involving its outer envelope has not
yet been “received”™ when the Postal Service delivers it to the Board; but the Board also belicves
that a mail-in ballot with a defect involving its inner envelope has been irremediably “received”
when the Postal Service delivers it to the Board. Second, Ms. MeCurdy testified that if a voter
mails in an outer envelope containing a properly sealed but empty secrecy envelope, the Board
would consider the voter to have submitted a “mail-in ballot™ for purposes of

§ 3050(a.4)(5)(ii)(F), even though the Board had received no ballot at all, See Tr. 63:4-64:3 9
(McCurdy). These absurd results are avoided when § 3050(a.4)(5)(i1)(F)"s terminology of
“timely received” “mail-in ballot” is interpreted to mean a timely received ballot that is not
rejected and is legally permitted to be counted and included in the county’s vote totals.

The affidavit the voter signs at the polling place for & provisional hallot supports this
interpretation. The individual affirms that “this is the only ballot that I cast in this election.” 25
P.S. § 3050(a.4)(2). A voter who receives a notification that her naked mail-in bailot will not be
counted, and that she can request a new ballot or “cast a provisional ballot,” has a good-faith
belief that she has not “caei” a ballot in the slection. That is because the commonsense and plain
reading of this section of the Election Code obligates the Board to count a properly submitted
provisional ballot after the Board has segregated and canceled (he voter’s defective mail-in
ballot

Petifioners” mail-in ballot status is similar to that of a Butler County clector at 2 polling
place who makes a mistake on her ballot, For example, in Butler County, when an in-person
voter selects too many candidates {an “overvete”) and then inserts her ballet into the scanning

machine, the machine detects the mistake, informs the voter, and gives the voter the option to
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cither confirm the submussion or to take the ballot back, Tr, 62:2-18 (McCurdy). If the voter
takes back the ballot, she may give it to poll workers so they can spoil it and give hera
replacement ballot. Tr. 62:18-63:3 (McCurdy). In other words, the attempt to “cast” a ballot,
even in-person, s not cormplete until it is irretrievably deposited into the scanoer, Likewise, a
mail-in ballot should not be considered “cast” until it is iretrievably deposited into the scanner
far tabulation. When the Board has decided not to tabulate Petitioners' mail-in ballats, those
ballots cannot be considered “cast.”

C.  The Relevant Election Code Sections Are Readily Harmonized.

The obvious, commonsense parpose of § 3050(a.4)(3)(1) and § 3050(a.4)(5)(ii)(F) is to
prevent double voting, If a voter's legally sufficient mail-in batlot arrives at the Board by the
deadling, and the voter also submits a provisional bailei at the polling place, then the provisional
ballot must not be counted, because that would caastitute double voting, Counting provisional
ballots from voters whose mail-in ballots &= 1ejected, like Petitioners, is standard prastice im
most Pennsylvania counties end intredaces no risk of double voting. See Keohane at¥ 10 (*[T]he
Board has safeguards in place to urevent double voting in this situation.™}.

Should there be any ambiguity in the interplay of those two provisions, Pennsylvania law
demands that they should be read harmoniously to give effieet 1o both provisions and should be
construed in a way that docs not nullify or exclude another provision. The Keolane court
followed this principle, analyzing the two Election Code provisions that relate to “casting &
provisional ballot following an unsuccessful attempt to cast 2 mail-in" bailot. Kechane at 4 5.
The court held that to the extent there is any ambiguity between § 3050{a.4)(5)(i) and
§ 3050(a.4)(3)(11)(F), Pennsyivania law “dcmands that statutory provisions be read harmomiously
to give effect to both . , . Id, 1 7 (¢iting Jn re Borough of Downinglown, 161 A3d 844, 871 (Pa.

2017) (noting that when two statutory provisions ¢an be read as harmonious or in conflict, courts
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should construe them as in harmony with each olher)); see alse Commonwealth v. Office of Open
Records, 103 A3d 1276, 1284 (Pa. 2014) {noting that “the principle of construing statutory parts
harmonicus!y is one which is fandamental 1o our methodology of statutory eonstruction™);
Corzzone v. Workers' Comp. Appeal Bd., 73 A.3d 526, 536 (Pa. 2013) (helding *“as a fundamental
principle™ that statutory parts “are not to be construed as if one part operates 1o nullify, exclude
or cancel the other. , . . ‘[{]f they can be mads to stand together],] effect should be given ta both
as far as possibls.”” (citations omitted)).

The mandatory counting provision of § 3050(a.4)(5)(i) is easily harmonized with
& 3050(a. H(3G)(FY: if the Board receives and rejects or cancels a dafective mail-in ballot
package, no “mail-in ballot™ legally capable of being counted has been “timely received” by the
Board, and no ballot has yet been “cast” by the voter, To be “timely received” and ¥cast,” a
“mail-in ballot" must be eligible for counting. 7, ¢.g., State ex rel. Colvin v. Brunner, 896
N.E.2d 979, 989 (Ohio 2008) (*{A]n elector who submits an absentee ballot does not actually
vote at an election until the ballot is tabulated on clection day.”), abrogated on other grounds by
TWISM Enters., L.L.C. v. 81. BE of Repistraiion for Prof'l Eng'rs & Surveyors, 223 N.E.3d 371
{Ohio 2022).

This construction {3 also consistent with the provigions of the Election Code that allow
for provisional voting by a citizen who has requested a mail-in ballot but not returned it by 8:00
PM on Election Day, For example, if a voter obtaing a mail-in ballot, fills it out, end drops itina
mailbox an the Monday before Election Day, he may reasonably fear that the Postal Service
might not deliver his mail-in ballot to the Board unti! Wednesday. In this circumstance, if he
goes his polling place on Election Day, the district register (i.e., pollbook) will show that he is

ineligible to vote using an ordinary in-person ballot and scanner, because he has been sent 2
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mail-in ballot that might be timely received by the Board, He would be allowed to fill outa

provisional ballot instead. 25 P.S. § 3150.16(b)(2) (“An clector who requests a mail-in ballot and

who 15 not shown on the district register as having voted may vote by provisional ballot under

[§ 3050(a.4)( 11].”); id. § 3146.6(b)(2) (stmilar language for ebsentes ballots),

Under Petitioners’ (and Xeohane’s) interpretation of the Election Cede, this voter's mail-

in ballot would count if it arrived at the Board by 8:00 PM on Election Day and complied with

all the rules; if not, his provisional ballot would count. Under the Board’s more bizame

interpretation of the Election Code, if the voter sent in 2 naked mail-in hallot that arrived by the

deadline, neither the mail-in nor the provisional ballot would count, but if the naked ballot

arrived on Wednesday, the provisional ballot would count. Tr. at 64:9-65:8 (McCurdy). A table

illustrates the absurdity of the Board's theory about commting a mail-in ballet (“MIB"):

Petitioners: Which Ballot Counts?

Board: Which Ballot Connts?

MIB arrives | MIB arrivex MIB arrives | MIB arrives
Tuesday Wednesduy Tuesday Wednesday
MIB has MIB Provisional MIB has MIB Provisional
secrecy secrecy
envelope envelope
MIB is naked | Provisicna! | Provisional MIB is Neither Provisiona!
naked

In other words: under the Board’s theory, if & voter submits a mail-in ballot that is naked but on

time, he may not cast a provisional ballot; but if a voter makes two mistakes by sending in a

naked ballot and doing so tardily, he may cast a provisional ballot. See generaliy 1 Pa.C.5.

§ 1922(1) {statutory construction presumption “[t]hat the General Assambly does not intend a

result that is absurd™); Jn re Nomination Papers of Lakr, 842 A.2d 327, 333 (Pa. 2004) (noting

that courts should be “mindful of the requirements of liberal construction of the [Election] Code,

and the duty to avoid unreasonzble or absurd constructions™).
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Finally, it i5 worth noting that thers is no practical reason, from an election administration
perspective, for adopting the Board's strained reading of the relevant Election Code provisions.
As Judge Whelan confirmed in Keahane, rejecting both the mail-in ballet and the provisional
ballot in these circumstances is not necessary to prevent double voting, as the Delaware County
Board in that case had “safeguards in place to prevent double voting in this situation.” Keohane
at § 10, The Butler County Board has similar procedural safepuards to ensurs that neither Ms,
Genser nor Mr. Matis had more than one vole counted in the election including protocols to (1)
examine the mail-in ballots for defects and notify the affected individuals (Tr, at 48:3-16
(McCurdy}; Petitioners® Exhibit D (Attached as Attachment 2)), (2} segregate defective mail-in
ballots and not count them (Tr. at 21:6-23 (McCurdy); id. Tr. a1 22:10-16 (McCurdy)), and (3)
adjudicate provisional ballots by confirming whether the individual has successfully submitted
another vole in the election and had that ballet counted (Tr at 60:17-61:10 (McCurdy); id. at
30:13-2] (McCurdy)). Indeed, Butler County’s election director Ms. McCurdy confirmed that
the office has precedures in place to zuarantee that no voter “accidentally has two different votes
counted” in the same election. Tr. 61:5-10.

D. This Couvri Should Liberally Construe the Election Code to Save Petitioners’
Yotes,

Here, there is no conflict between the statutory provisions when read in context, but to
the extent any question remains about the meaning of various parts of § 3050{a.4)(5), this Court
must construe them liberally in favor of the constitutional right 1o vole. As Keohane stated in
ordering the Delaware County Board to count the petitioners’ provisional ballots:

It is the lengstanding and overriding policy in this Commonwealth to protect the
elective franchise. The Election Code must be liberally construed so as not to
deprive . . . the voters of their right to elect a candidate of their choice, It is
therefore a well-settled principle of Pennsylvania election law that every
rationalization within the realm of common sense should aim at saving the ballot
rather than voiding it.
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Kechane at] 8 (gquoting In re Canvass of Absentee & Mail-in Ballots of Nov. 3, 2020 Gen.
Election, 241 A.3d 1058, 1071 (Pa. 2020)). And as the Pennsylvania Supreme Court held in
League of Women Voters of Pennsylvania v. Commonwealth:

In accordance with the plain and expansive sweep of the words “free and equal,”

we view them ag indicative of the framers’ intent that all agpects of the electoral

process, to the greatest degree possible, be kept open and unrestricted to the

voters of our Commonwealth, and, also, conducted in a manner which guarantess,

to the greatest degree possible, a voter’s right to equal participation in the

electoral process for the selection of his or her representatives in govermment,

178 A 3d 737, 804 (Pa. 2018) (discussing the Free and Equal Elections Clause, Pa, Const. Art. |,
§ 5). Consistent with this fundamental right, the Pennsylvania Supreme Court has long held that
“[tlbe disfranchisement of even one person validly exercising his right to vote is an extremely
serious matter, , ,[E]ither an individual voter or group of voters are not to be disenfranchised at
an election except for compelling reasons.” Perlfor v, Crty. Return Bd. of Northumberland Cuty.,
202 A.2d 538, 540 (Pa. 1964) (internal guoiation marks omitted).

Following principles firmly esteblished by controlling opinions of the Commonwealth's
highest court, if the Election Cade lends jtself to two possiblc interpretations, courts must chaase
the one that enfranchises voters rather than disenfranchises them. “In construing election
laws . . . [o]ur geal must be to enfranchise and not to disenfranchise.” In re Luzerne Cnty. Return
Bd., 290 A 2d 108, 109 (Pa. 1972); see also, e.g., Shambach v. Bickhart, 845 A.2d 793, 798-802
(Pa. 2004); Appeal of James, 105 A 2d 64, 65-66 (Pa. 1954) (“Where the elective franchise is
regulated by statute, the regulation should, when and where possible, be so consmrued as 1o insure
rather than defeat the exerciss of the right of suffrage.”).

Ms. Genser and Mr. Matis are well-meaning citizens who tried but failed to exercise their

right to vote by mail, Aller the Board notified them that their defective mail-in ballots would not

count, they cast provisional ballots. There is no risk of double counting and no conceivable harm
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to the voting process. The only harm here is to Ms. Genser's and Mr, Matis® constitutional right
to vote. In such circumstances, the constitutiona! imperative is to imerpret the Election Code in
favor of enfranchising voters, See Shambach, 845 A.2d at 802-03 (noting that, where the
procedure does “not undermine the efficiency of the voting system or make it possible for voters
to cast more than cne vote,” the statate should be “liberally construed” in favor of the voter).

E. No Case Law Stands in the Way of Countinp Petitioners’ Provisional Ballots.

Respondent Butler County Board of Elections and Republican Party Interveners have
pointed to two cases that they mischaracterize as controlling. Onc of these cases, Pennsylvania
Democratic Party v, Boockvar, 238 A 3d 345 (Pa. 2020) (“PDP"), addressed a completely
different issuc and is not relevant to the disposition of this case. The other, fn re Allegheny
County Provisional Ballots in the 2020 General Election, 1161 CD 2020, 2020 WL 6367946
(Pa. Commw. Ct. Nov. 20, 2020), is an unreporte opinion that this Court need not and should
not follow.

1. Pennsylvania Iiemocratic Party v. Boockvar Is Inapposite.

In PDP, the Pennsylvanis Supreme Court held that eounty boards of elections are “not
required to implement a “rofice and opportunity to cure” procedure for mail-in end absentee
ballots that voters have filled out incompletely or incorrectly,” because the Election Code is
silent on such procedures. 238 A.3d at 374, PDF did not consider whether the statutory
provisions for provisional ballots require counties to count provisional ballots cast by vaters who
submitted mail-in ballots with errors, such as a missing secrecy cnvelope. That is the issue now
before this Court. In contrast to the legislative silence about curing mail-in ballots themselves,

the General Assembly has unambigucusly spoken ahout casting provisiona! ballots, PDP,

therefore, is inapposite.
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2. In re Allegheny County is Nonprecedential and Wroagly Decided.

In re Allegheny County does not bind this Court or the Board because it is not
precedential by the Commanwealth Court’s own mles, The heading above the opinion's caption
states that it is an “Unpublished Disposition” and that it is not reported. 2020 WL 6867946, at
*1. It is “well-settled that unpublished decisions from {the Commonwealth] Court are not
binding.” DeGrossi v. Commonwealth, Dep't of Transp., Buresu of Driver Licensing, 174 A.3d
1187, 1191 (Pa. Commw. Ct. 2017); accord Internal Cperating Procedures of the
Commonwealth Court Of Pennsylvania, at § 69.414(a) (providing that unreported panel
decisions of the Commonwealth Court may be cited for “persnasive value, but pot as binding
precedent™). Thus, while the litigants themselves in the In re Allegheny County action were
bound to follow the Commonwealth Court's decision, that decision has no precedential effect
elsewhere, the issning court’s rules preclude future partics from citing it as binding precedent,
and neither the Board nor this Court need foilow its ruling.?

Nor does in re Allegheny Coviniy's cursory review of the provisional ballot issue hold
significant persuasive valuc. In ihat case, the Commonwealth Court engaged chiefly with two
other questions concerning provisional ballots, and mentioned the question at issue in this casc in
only ons short paragraph, in which it noted that a “small number of provisicnal ballois”

implicated this question. 2020 WL 6867946 at *4. The panel’s rcasoning is reproduced here in
full:

® No inference can ba drawn from the Pennsylvania Supreme Court’s denizl of the petition for
allowance of appeal with respect to /n re Allegheny County, see 242 A,3d 307 (Pa. 2020)
(Table), since there are any number of reasans why the Supreme Court may decide not to take up
a discretionary appeal. See, e.g., Salazar v. Alistate Ins. Co., 702 A.2d 1038, 1043 n,10 (Pa.
1997) (noting that “the fact that this court denied allowance of appea! in [lower court cases] is no
indication of our endorsement of the reasoning used by the [lower] Court in those matters"),
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{Section 3050] plainly provides that a provisional ballot shall net be counted if

“the elector’s absentee ballot or mail-in ballot is timely received by a county

board of elections.™ 25 P.5. § 3050(a.4)(S)(ii}(F). Like the language relating to the

requisite signatures, this provision is unambiguous. We are not at liberty to

disregard the clear statutory mandate that the provisional ballots to which this

language applies must not be counted,

Id. The panel ignored that § 3050{a.4)(5)(i) requires that a provisional ballot be counted if' “the
individual did not cast any cther ballet, including an absentee ballot, in the election.” The panel
did not explain how receipt of 2 defective ballot packape could constitute “timely" receipt of 2
valid “mazil-in ballot,” Nor did the pangl explain how the defective mail-in ballot package could
not constitute a “ballot™ for purposes of being counted while counting as a timely reccived
“ballot™ for purposes of depriving the voters of their right to ¢ast 4 provisicnal ballat.

There is no conflict between the relevant portions oi'§ 3050, and as Petitioners have
explained supra, there is no difficulty in harmonizinz these two provisions to protect the
franchise. The court in fn re Allegheny County made no attempt to reconcile these pravisians,
The purpose of § 3050 is to allow election boards 1o count provisional ballots as long as they do
not result in double voting. The pravisional ballot is a failsafe option for veters who might
otherwise have no vote counicd at all. See, eg., 25 P.S. § 3050(z2.2) (permitting provisional
ballots where the voter cannot produce proof of identification or where that proof is challenged).
This Cournt should construe the Election Code 1n accardance with the General Assembly's
obvious intent to prevent double voting and allow Petitioners’ ballots to be counted.

Finally, In re Allegheny County is flawed for the additional reason that jt failed to give
due weight 10 the constitutional imperative 10 uphold the right to vote. As Petitioners have
discussed, courts must construe any ambiguity in the Election Code to enfranchise not

disenfranchise. See, e.g., Appeat of James, 105 A.2d 64, 65-66 (Pa. 1954) (“Where the elective

franchise is regulated by statute, the regulation should, when and where possible, be so construed
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as to insure rather than defeat (he exercise of the right of suffrege. Technicalities should not be
used to make the right of the voter insecure, No construction of a statute should be indulged that
would disfranchise any voter if the law is reasonably susceptible of any other meaning.”
(quotation marks and citation omitted)).

F. In the Alternative, the Coort Should Rule for the Petitioners on State
Constitational Grounds.

This case can and should be decided as a matter of statutory interpratation, However, if
the Count does not find for Petitioners on statutory grounds, it should rule in their favor under
Article 1, Section 5 of the Pennsylvania Constitution, which guarantess that “{e]lecticns shall be
[ree and equal; and no power, civil or military, shall at any time interfere to prevent the free
exercisg of the tght of suffrage.” Under this guarantce,

all aspects of the electoral process, to the grea‘est degree possible, be kept open
and unrestricted to the voters of our Comunionwealth, and, also, conducted in a
manner which guarantees, 1o the greetesi degree possible, 2 voter’s right to equal
participation in the electoral process {or the selection of his or her representatives
in government.

League of Women Voters, 178 A.5d at 804,

The Pennsylvania Censtitution requires the Board to demonstrate 2 compelling interest to
Jjustify its pelicy te not count provisional ballots intended to cure mail-in ballots missing a
scercey cnvelope, because such action will disenfranchise voters, See Perfes, 202 A.2d at 540
(“[E]ither an individual voter or a group of voters are not to be disenfranchised at an election
except for compelling reasons.”); see afso Shambach, 845 A.2d at 801-02 (the Pennsylvania
Election Code “must be liberally construed to protect voters® nght to vote™). Pennsylvania
constitutional faw forbids boards of elections from restricting the right to vote when a regulation
denics the franchise or “make[s] it so difficult as to amount to a denial.” Winsten v. Moore, 91

A, 520, 523 (Pa. 1914); see also DeWalt v. Bartley, 24 A. 185, 186 (Pa. 1892) (“The test is
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whether such legislation denies the franchise, or renders its exercise so difficult and inconvenient
as to amount 1o a demial™); fm re Nader, 858 A.2d 1167, 1181 {Pa. 2004) (noting that “thc right to
vote™ is “fundarmental™), overruled on other grounds by In re Vodvarka, 140 A.3d 639 (Pa.
2016).

As set forth above, the Board has not and cannot demonstrate a compelling interest to
justify disenfranchising Petitioners and similarly situated voters, especially since the Board
follows the Pennsyivania Election Code and already has an adeguate solution—ithe existing
provisional ballot process—that weuld protect their fundamental right to vote, In particular, the
Board's Policy that mail-in voters can cure a mail-in ballot for missing a signature or date, but
not for missing 2 secrecy envelope, is unnccessary and arbitrary, and therefore it
imconstitutionally burdens Petitioners’ fundamental riphts to vote guaranteed by the
Pennsylvama Censtitution.

Iv. CONCLUSION

For the reasons set forth above, Petitioners respectfully request ihat the Court enter an
order reversing the decision of the Butler County Board of Elcctions, declaring that the
Pennsylvania Election Code, or in the alternative the Pennsylvania Constitution, requires the
Board to count Petitioners” pravisional ballots cast in the Primary Election on April 23, 2024,
and ordering the Butler County Board of Elections to file an amended vote count with the

Peansylvania Deparunent of State,
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