IN THE COURT OF COMMON PLEAS OF BUTLER COUNTY,

PENNSYLVANIA
FAITH GENSER and FRANK MATIS, > CIVIL DIVISION
Petitionars, No. 24-40116
Y. ELECTION APPEAL
BUTLER COUNTY BOARD OF l
ELECTIONS,
Respandent,

BRIEF IN OPPOSITION TO PETITION
FOR REVIEW IN THE NATURE OF A STATUTORY APPEAL

UCTION

At its core, this matter is nothing more than an atterapt by Petitioners to have this Court do
what the Pennsylvania Supreme Court has said it cannot do; mandate that 2 county board of
elections permit a voter to cure a mail ballot that the voter failed fo place in a secrecy envelope,
See Pa. Damocratic Party v. Boockvar, 278 A3d 345, 374 (Pa. 2020) (hereinafter “*Pa. Dense™).!
In fact, granting Petitioners’ request=d relief would require the Court to disregard hwo controlling
holdings of the Pennsylvania Supreme Court.

First, the Pennsylvaniz Supreme Court has held that the secrecy envelope requirement is
“mandatory™ such that a voter's failure to comply with it “renders the ballot invalid.” 7d. at 380,
This holding flows from the plain text of the Election Code, which mandates that e voter who votes
by mail “shall .., enclese and securely seal the” completed ballot in the secrecy envelope, 25 P.S.
§8 3146.6(s), 3150.16(a). This sccrecy envelope requirement implements the Pennsylvania

Constitution’s directive that “secrecy in voting be preserved,” Pa. Const. art, VII § 4, and

' This Brief uses “mail ballot™ to refer 1o batk absentee ballots, see 25 PS. § 3146.6, and mail-in ballots, see id.
§ 3150.16.



contributes to the integrity of Pennsylvania®s clections by guaranteeing that election officials who
open mail ballots will not be able to discemn “who the [voter] is, with what pariy he or she affiliates,
or for whom the [voter] has voted,” Pa. Dems., 238 A.3d at 378.

Second, the Pennsylvania Supreme Court has also keld that a voter has no constitutional,
statutory, or legal right to cure a defective mail ballot, See id, at 372-74. Indeed, neither the Free
and Equal Elcctions Clause (Pa. Const. art. I, § 5) nor the Election Code confers such a right. See
id at 374. To the contrary, the decision whether and in what form to allow curing presents “open
policy questions,” including “what the preeise contours of the procedure would be, how the
concomitant burdens would be addressed, and how the procedure wouid impact the confidentiality
and counting of ballots.” Id, Thus, the Pennsylvania Supreme Court has held that any decision to
mandate curing for mail ballot defects is “for the Legislature,” not Pennsylvania courts, Id. The
General Asseinbly has not mandated curing for matl ballot defects, let alone for secrecy envelope
defects, see id. at 372-80, so this Court may nat either, see id. at 374.

Pennsylvania law is therefore clear: Petitioners’ ballots are “invalid™ because Petitioners
failed to place them in scerecy envelopes, and this Court lacks authority to order the Butler County
Board of Elections (“the Board™) to permmit Petitioners to cure that failure. See id, at 374, 380.
Petitioners® various efforts to avoid this result misconstrue the Election Code, the Pennsylvania
Constitution, and—belatedly now as well—the U.S. Constitution, For all of these reasons, and s

explained more fully below, the Court should dismiss Petitioners’ appeal and enter judgment

grainst Petitioners.



FACTUA I

Following Pa. Pems., many county hoards of elections have declined 1o permit ¢uring for
mail ballot defects, while other county boards have decided to permit curing.? The Board adopted
a curing policy (“thc Policy,” attached s Exhibit A) for the 2024 primary elections, See Hr'g Tr.
48:24-53:11. The Policy permits voters to cure defects on the “Declaration Eavelope™—the outer
envelope inte which the Election Code dirscts voters to place the sealed secrecy envelope
containing the completed mail ballot, See Exhibit A Part lII; see also 25 PS. §§ 3146.6(z),
3150.16(a). The voter is required to “fill out, date, and sign" the declacation on the Declaration
Enveclope, 25 P.S. §§ 3146.6(2), 3150.16(a), so it is “deficiencies” In filling out, dating, and signing
the Declaration Envelope that the Pelicy permits voters to curs, see Exiibit A Part II1. The Policy
does not permit voters to cure secrecy envelepe defects, including failure to include a secrecy
envelope, See Exhibit A, Part 11, Hr'g Tr. 50:13-51:22,

Because Declaration Envelope deficiencies are obvious from the face of the Declaration
Envelope, election officials can discover them merely by looking at it; they do not need 10 open
the Declaration Envelope to discover them. See 25 .S, §§ 3146.6(a), 3150.16(a); Exhibit A, Part
HI; He'g'Tr. 50:13-51:22. “Thus, there is no risk that election officials reviewing Declaration
Envelopes for deficiencies will be ablc to associate the voter with the voter’s ballot. See 25 P.S,
§§ 3146.6(a), 3150.18(a); Exhibit A, Part III; Hr'g Tr. 50:13-51:22. In other words, election
officials can review Declaration Envelopes for deficiencies without invading “secrecy in voting,”
Pa. Const. art. V11 § 4, or discerning “who the [voter] is, with what party he or she affiliztes, or for

whom the [voter] has voted,” Pa. Dems., 238 A.3d at 378.

? Intervenor-Respondenis do not concede that county boards of elections have authority to peamit voters to cure mail
ballet defects. That question is not implicated here given the parrow issues before the Court.
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By contrast, secrecy envelope deficlencies can be confirmed only by opening the
Declaration Envelope to determine whether the secrscy envelope is present. See, eg., 25 PS.
§8 3146.6(a), 3150.16(a). See alse Hre'g Tr, 21:12-22:9, 25:22-26-3, 34:19-36:6, 49:17-51:22.
But where a Declaration Envelope is opened and no secrecy envelope is present, election officials
have in hand only two documents; a Deelaration Envclope displaying the voter's name (and other
information) and a ballot (called a “naked ballot"™ because it was not contained in a secrecy
envelope, see Pet. 2 n.2). See, e g, 25P.S. §§ 3146.6(n), 3150.16(a). Elections officials therefore
can discemn “who the [voter] is [and] or for whom the [voter] has voted,” Pa. Dems., 238 A.3d at
378, and “seécrecy in voting” has not been “preserved,” Pa, Const, ad, VII § 4; see Hr'g Tr. 26:14-
20, 36:3-6.

The Election Code prohibits election officials from opening Declaration Envelopes until 7
a.m, on Election Day. See 25 P.S. §§ 3146.8(2)(1.1%; 3146.8(g)(d)(i)-(iii); see also id. § 2602(q.1).
Prior to that time, election officials may not =ven “inspect” mail ballots they have received from
voters, See id, § 2602(q.1). Instead. fwy have only one task with respect to such ballots: they
“shall safely keep the ballots in seaied or locked containers.” fd. § 3146.8(a),

Petitioners Faith Genser and Frank Matis (“Petitioners”) cast mail ballets for the 2024
primary elections but admil that they did not place them in secrecy envelopes. See Pet., 2, They
later attempted to cure this defect by casting provisional ballots in person. See /d. The Board
declined to count those ballets consistent with the Policy. See id

On April 29, 2024, Petitioners filed their Petition for Review in the Nature of a Statutory
Appeal in this Court, seeking 1o overtum the Board's decision not to count their provisional ballots.
See Pet., {1 2-3. Petitioners cast their provisional ballots affer they cast their mail ballots and affer

the Board received those ballots, They were prompted 1o cast provisional ballots by an automated



cmail notice from the Peansylvania Department of State. See Pet., Ex. | (Genser Dec.), at 9§ 8-
12; Ex. 2 (Matis Dec.}, at Y 8-11. 'That automated notice informed them that their mail ballots
will not be counted because of the missing secrocy envelope, and—contrary to the Policy—stated
that they could cure this defect by casting a provisional ballot. See Pet,, Ex. 1 (Genser Dec.), at Y
8-12; Bx. 2 (Matis Dec.), at 1§ 8-11: Hr'g Tr. 48:-40:16.

Al the time the email was sent, however, the Board had not opened Petitioners’ Declaration
Envelopes. Hr'g Tr, 48:24-53:11. Instead, the Bourd used a machine that analyzes the thickness
of returned Declaration Envelopes to predict whether they contained a secreey envelope. Hr'g Tr,,
33:10-36:6. This method thus provided no eetual confimation that a secrecy envelope was
missing. See Hr'g Tr,, 21:12-22:9, 25:22-26-3, 34:19-36:6, 48:24-53:11.7

The Court granted Intervenor-Respondents the Republican National Committee and the
Republican Party of Pennsylvania (collectively, “Ti¢publican Commitiees™) intervention on May 7,
2024. That same day, the Court held a hezing, at which both Petitioners, as well a3 Chantell
MeCurdy, the Director of Elections for tie Butler County Bureau of Elections, testificd, See He'g
Tt., generally. Following the hearmg, the Court requested cross-briefing from the partics on the

Petition for Review.

! Use of a machine (see Hr'g Tr. 33:19-3%:18) or a window on a Declaration Envelope io predict wholher a sscrecy
envelope may be missing poorto opening the Declaration Envelops is, iself, a violation of the Election Cod=. Indeed,
any action undenskea 1o predict whether a secrecy envelopn is present prior to apening the Declaration Envelope
constilutes an unlawful pre-canvass “inspection”™ of the mail ballot. 25 PS. § 2602(q,13; see id. §§ 3146.8(2)(1.1);
M a6.8{g)4)i)-{i), Memover, disclosure of any prediction that a secrecy envelope is present or missing—including
by notice to the voter—is a disclosure of “the result of any portion of any pre-canvass prior o the closs of the polls.™
which the Election Code cxpressly prohibits. i § 3146.8(g)(i)(1.1); se¢ ofso Hr'e T 50:3-12, The Court nzed not
resolve these issues to decide this ¢ase, but Intervenor-Respondenis sxpressly proscrve their position on them,

5



LEGAL STANDARD

The standard for reversing a decision of a county beard of elections is a strict one: the
county board may be reversed “only for an sbuse of diseretion or crror of law," [n re Canvass of
Absentee & Mail-in Baliats of Nov. 3, 2020 Gen. Election, 241 A.3d 1058, 1070 (Pa, 2020) (citing
Appeal of MeCracken, 88 A.2d 787, 788 (Pa. 1952)); see also 25 P.S. § 3157(b) (confining Court
of Common Pleas’ review of decision of board of electicns to matters involving “fraud or error™).
In reviewing the decision of a board of elections, “[it is not the function of [the trial] court to
substitute its judgment for that of the board’s. . . [the trial court is] bound to uphold the decision
of the board unless it is in viclation of the law.” Lower Saucon Twp. v Llection Bd, of Northampton
Cty., 27 Pa. D. & C.3d 387, 393 (Northampton C.P. 1983).

ARGUMENT

For three critical and independent reasons. Fetitioners failed to carry their heavy burden of
showing that the Beard committed an abuss of discretion or error of law when it enforced the
Pelicy and declined to permit Petitioners to cure their edmitted secrecy envelope defects.

First, Petitioners' admitted secracy envelope defect rendered their mail ballots “invalid,”
and Peansylvania law docs cot grant them a right to cure that defect. See Pr. Dems., 238 A3d at
372-80. This Court lacks the avthority to erder the Board to permit Petitioners to cure their mail
baliots. See id. at 374.

Second, Petitioners” attempt 1o read a right 1o ¢ure via provisional ballet into the Election
Cods contravenes the Code's plain text and the authoritative precedents construing it

Third, the Pennsylvania Constitution and the .S, Constitution forcclose Petitioners’ ¢laim

to a right to cure not provided by the General Assembly.



Thus, as explaincd morc fully below, Petitioners’ statutory appeal fails and should be
Jdismissed.

A.  The Pennsylvania Svpreme Court’s Decision In Pa. Dems. Forecloses
Petitioners’ Claim,

The Pennsylvania Supreme Court’s decision in Pa. Dems. conclusively forecloses
Petitioncrs’ appeal from the Board's action, The petitioner in Pa. Dems. asserted both that the
Election Code's secrecy envelope rule is not mandatory and that the Pennsylvania Constitution
and the Election Code grant voters a right to curc defective mail ballots, See 238 A3d at 372-80.
The Pennsylvania Supreme Court rejected both assertions—-and, in so doing, clarified that only
“the Legislature,” not Pennsylvanin courts, mey mandate that couaty boards of clections permit
curing of defective mail ballots and the terms of any curing policies. /d. at 374.

First, the Pa. Dems. petitioner argued that the General Assembly’s secreey envelope rule
was not mandatory, but instead that the Pennsyivania Constitution and the Elcction Cede require
county boards to “count” rather than “invalidate™ naked ballots. Jd, at 374. The potitioner asserted
that because there is no express provision in the Election Code “authorizing [county boards] to
discard” a naked ballot, county boards are prohibited from doing so. /d, at 375, It further argued
that discarding naked ballots violates “the right of electors to have their votes counted under the
Free end Equal Elections Clause™ [d, at 376,

The Pennsylvania Supreme Court rejected those wrguments. See id. at 378-80. It
determined that the General Assembly's usc of the term “shall” in describing the veter’s obligation
to usc a secrecy envelope rendered the secrecy envelope requirement “mandatory” /4. at 378. It
also declined to hold that the secrecy envelope requirement violates the Pennsylvania Constitution.
See {d. at 378-80. It therefore confirmed that a failure to comply with the requirement “renders

the ballot invalid"” such that it may not be counted. /4 at 380.

7



Second, the Pa. Dems. petitioner sought “to require [county boards] to contact qualified
[voters] whose [muil] ballots contain minor facial defects resulting from their failure to comply
with the statutory requirements for voting by mai!, and provide them an opportunity to cure those
defects.” Zd, at 372, The petitioner rested this claim “on its assertion that the multi-stepped process
for veting by [mail] ballot inevitably leads to what it describes as minor errors™ by voters who fail
to comply with all of the requirements. /d. The petitioner argued that the Free and Equal Elections
Clause confers o right to cure on mail voters. See id.

The Sceretary of the Commonwealth opposed the petitioner’s claim. See id at 373, The
Secretary noted the Pennsylvama Supreme Court’s prior holdings that “thc power to regulate
elections is legislative,” not judicial, and therefore the Free ¢nd Equal Elections Clause “ecannot
creale statutory language that the General Assembly choeses not to provide.” Jd. The Secretaty
also explained that “so long as the voter follews tie requisite voting procedures, he or she will
have an cqually effective power to select the representative of his or her choice,” which is all the
Clause guarantees, /d.

The Pennsylvania Supremic Court again rejected the petitioner’s claim. See id, at 373-74.
The court pointed out that there is “no constitutional or statutory basis" to require county boards
to permit curing of defective mail ballots, /d. at 374. [t further reasoned that “{wlhile the
Pennsylvenia Constitution mandates that elections be ‘free and equal,’ it leaves the task of
effectuating that mandate to the Legislature.” fd. Thas, it was left to the Legislature to decide
whether to invalidate mail ballots based on “minor errors made in contravention of thfe]
requirements” for completing them or to provide a right to cure such errors. fd.

The Pennsylvania Supreme Court thought this holding was “particularly” appropriate “in

light of the open policy questions attendant to that decision, including what the precise contours



of the [curing] procedure would be, how the concomitant burdens would be addressed, and how
the procedure would impact the confidentiality and counting of ballots.” /4. Those questions “are
best iefl to the legisiative branch of Pennsylvania’s government”—so Pennsylvania courts may not
mandate that county boards offer curing or set the parameters of boards® curing policics, 7d.; see
also He'g Tr, 46:17-47:9.

Pa. Dems. is disposilive here: Petitioners’ naked ballots are “invalid,” they have no
“constitutional or statutory” right to cure those ballots, and the Court lacks authority to order the
Board to permit them to cure the ballots, Jd. at 374, 380. For this reasen alone, the Court should
dismiss Petitioners’ appeal and cnter judgment against them. See i

Petiticners agree that Fa, Dems. “means” that the Bozrd “cannot count a naked ballot.”
Pet. §60. However, they attempt to get around Pa. Dems. by arguing that it did not hold that
“vaters who return naked mail[] ballots are forbidden to cure the error.” Jd. 9 59. But even if that
weTe true, it is beside the point: regardless of whether curing is forbidden, Pa. Dems. makes clear
that voters have no right to cure and, flius, that Pennsylvania courts cannot erder county boards to
permit them to cure. See 238 A 3¢ at 373-74; see also Republican Nat'l Comm, v. Chapman, No.
447 M.D. 2022, 2022 WL 16754061, at *4, 21 (Pa. Commw. Cr. Scpt. 29, 2022) (suzgesting, in
the absence of legislative action mandating curing procedures, county boards, not state courts,
have discretion to creft curing policies); Hr'g Tr. 46:17-47:9. Accordingly, the Board committed
no “abuse of diseretion or error of law” in declining to permit Petitioners to cure their naked ballots.
In re Canvass of dbsentee & Mail-in Rallots of Nov. 3, 2020 Gen. Election, 241 A.3d a1t 1070; see

also 25 P.S. § 3157(b). That is the cnd of Petitioners’ appeel,



B. The Election Code Prohibits Petitioncrs from Curing by Provisional Ballot.

This Court may not “ignore the clear mandates of the Election Code.” /it re Canvass of
Absentee Ballots of Nov. 4, 2003 Gen. Election, 843 A.2d 1223, 1231 (Pa. 2004) (citing In re
Nomination Petition of Gallagher, 359 A.2d 791, 792 (Pa. 1976)) (“[ W]e cannot permit a resort 10
sophistry in an effort to avoid the clear mandates of the Election Code.™)); see also Ballv, Chapnian,
289 A.3d 1, 26 (Pa. 2023). “When the words of a stutute are clear and frec fram all ambiguity, the
letter of it is not to be disregarded under the pretext of pursuing its spirit.” 1 Pa. C.8. § 1921(b).

The Election Code’s “clear mandate,” /s re Canvass of Absentes Ballots of Nov. 4, 2023
Gen. Election, 843 A.2d at 1231, 1s that Petitioncrs have no right to cure their naked ballots at alf,
let alone by provisional ballot, Pa, Dems., 238 ;&.3:1 al 374. Pelitioners” vanous attempts to read

a right to cure by provisicnal ballot into the Election Cods all fail.

1. The Election Code Dees Not Permit Petitioners to Cure by Provisional
Ballot.

When the General Assembly has wanted to authorize use of provisional voting, it has
cxpressly ideatified the circumstances for such use in the Electien Code. But the General
Assembly has not authorized the use of provisional voting to cure mail ballot defects, including
secrecy envelope defects. See Pa. Dems., 238 A3d at 373-74. Iis silence is dispositive:
provisional voting may not be used to eure mail ballot defects. See id.; see also Discovery Charter
Sch. v Sch. Dist. of Phila., 166 A.3d 304, 321 (Pa. 2017) {(“[W]hen interpreting a statute, we must
listen attentively to what the statute says, but also to what it docs not say.”) (internal quotes
omitted).

The Election Code authorizes the use of provisional voting in only limited circumstances,
none of which applies here. See, e.g.. 25 P.S. §§ 3050(a.2) (voter cannot produce required

identification at the polling place); 3050{a.4)(1) (registration of individual who appears at the
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polling place cannot be verified); Pa. Dems,, 238 A.3d at 375 n.28. Curing a defect in a mail ballot
is not one of those circumstances. See, e.g., 25 P.S. §§ 3050(2.2), 3050(a.4)(1). Indeed, “there is
no statutory or constitutional™ provision authorizing use of provisional voting because the voter
committed an “error” that requires the voter's mail ballot to be “rejeeted.” Pa. Dems., 238 A3d
at 373-74, Therefore, this Court may not order the Board to count Potitioners’ provisional ballots,
and Petitioners’ appsal fails. See id ; see also Discovery Charter Sch., 166 A3d a1 321.

Maoreover, to the extent the Election Code permits a voter who requested a mail ballot to
vote by provisional ballot, that permission is of ne help to voters who, like Petitioners, submit
naked ballots which are imely received by the county board. The Commonwealth Court so held
when it was presented with the precise question raised in this caser whether mail voters may cure
secrecy envelope defects via a provisional ballot, fn re Allegheny Crv. Provisional Ballots in the
2020 Gen, Eiection, 241 A.3d 695 (table), 2020 WL 6867946, at *4 (Pa. Commw, Ct. 2020), In
particular, the Election Code provides that a would-be mail voter “may vole by provisional ballot”
in the narmow circumstance where ths voter “requests a [mail] ballot [but] is not shown on the
district register as having voied” 25 PS. §§ 3146.6(b)(2), 3150.16(b)(2); see also id.
§§ 3146.6(b)(1); 3150.16(L31} (“The district register at each polling place shall clearly identify
electors who have recgived and voted mail-in ballots as ineligible to vote at the polling place, and
district election officers shall not penmit electors who voted a mail-in ballot to vote at the polling
place."). This could pecur, for ¢xample, if the voter never received the mail ballot after requesting
it or never completed or retumed it to election officials. See, eg., id §§3146.6(b)(2),
3150, 16{b)2).

At the same time, the Election Code (in subclause (ii) of § 3050(a.4)(5)) declares that a

provisienal ballot “shall not be counted” in any circnmstance where the voter’s mail ballot “is
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timely rcceived by the county board of elections.” Id. § 3050(a.4)(5)(i)(F): Pet. 762. This
language is “unambiguous,” M re Allegheny Cty, Provisional Ballots in the 2020 Gen. Election,
2020 WL 6867946, at *4. Thus, the Commonwealth Court held that a provisional ballot submitted
by a voter whose naked mail ballot is timely received “shall not be counted.” 1d,

Like the Commonwealth Court, this Court is “not at liberty to disregard the clear statutory
mandate that the provisional ballots to which this language applies must not be counted.” fd. Even
Petitioners acknowledge that, under subclause (ii) of § 3050(a.4)}(5), “the law prohibits counting
provisional ballots if “the [voter's] absentee ballot or mail-in ballet is timely received by the county
board of elections.”” Pet. §62 (quoting 25 P.S. §3050(a4)5)(i)(F)). Petitioners’ own
declarations, moreover, confirm that their ballots were timeiy received by the Board because
Pefitioners received the Secrefary’s automated email notice prior to 8 p.m. on Election Day. See
Pet,, Ex, | (Genser Dec.) § 113 Ex. 2 (Matis Dec.) 4 9; see afso 25 P.S. §§ 3146.06(c), 3150.16(c).
Petitioners’ provisicnal ballots, therefore, “shail not be counted.”™ 25 P.S. § 3050(a.4)(5)(ii). For
this rcason as well, Petitioners’ appeal fails,

2, Petitioners’ Proposed Construction of the Election Code is Errongous.

Petiticners propose 2 two-step alicroative construction of the Election Code, see Pet. Y 62-
66, but it fails at cach step, At the first step, see id. ¥ 63, Petitioncrs point to subclause (i) of 25
B.S. § 3050(a.4)(5), which states:

Except as provided in subclause (i), if it is determined that the individual was

registered and entitled to vote at the election district where the ballot was cast, the

county board of elections shall compare the signsture on the provisional ballot

envclope with the signaturg on the elector’s registration form and, if the signaturcs

are determined to be genuine, shall count the ballot if the county board of elections

confirms that the individual did not cast any other ballot, including an absentee
baliot, in the election.
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25 P.S. § 3050(a.9)(5)(1) (emphasis added), Invoking this subclause, Petitioners arguc that every
voter who has not “cast any other ballot” is emtitled to cast a provisional ballot and have that
provisional bzllot counted. See Pet. §Y 63-66.

Petitioners build upon this premise at their second step, where they argue that their mail
ballots were not “cast” within the meaning of subclause (i) or “timely received™” because, in their
view, a naked ballot is “not a ballot that can be tabulated™ Pet. 1 64. In other words, Petitioners
contend that subelanse (i) authorizes every voter who requests a mail bailot to vote by provisional
ballot unless the county board of elections previously received a “valid” mail bailot from that
individual. /4 § 66 (emphasis added),

For at least five reasons, Petitioners’ proposed two-step construction fails, First,
Petitioners ignore the express exception in the first siv words of subclause (i), That exception
specifies that even in the narmow circumstances subclause (i) addresses, il applies only "[¢]xcept
as provided in subclause (i1).” 25 P.S. § 3030{(a.4)(5}i). Subclause (ii), in turn, is the provision
discussed ubove declaring that, in all zvents, “[a] provisional ballot shall not be counted if the
elector’s absentee or mail-in baliot is timely received by a county board of clections.”” Id.
§ 3050(a.4)(5)(ii)(F) (cmphiasis added). Pctitioncrs have acknowledged the validity of subclause
{ii)’s prohibition on counting provisional ballots. See Pet. g 62.

Petitioners are thus entirely correct that subclauses (i) and (ii) ere “readily harmonized,"
id. § 64, but they strike exactly the wrong harmony for the relief that Petitioners sgek. By its plain
termis, subclause (i) has no application where subclanse (if) applics. See 25 PS. § 3050{a.4)(5)(i).
Here, because Petitioners’ mail ballots were “timely received™ by the Board, subclause (if) directs

that they “shall not be counted " regardless of anything in subclause (1). Id. § 3050(a.4)(5)(ii); see
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also, Hr'g Tr. 42:9-43:5. Petitioners may try to run, but they cannot hide from the plain text of the
subclause they cite.

Second, Petitioners are also incomect when they suggest that subclause (i) permils every
voter who has not “cast any other ballot” to cast a provisional ballot and have that ballot counted.
See Pet, 9 63-656. Section 3050—of which subclause (1) 15 part—authorizes provisional voting in
narrow circumstances that have nothing to do with mail voting at all, let alone with curing mail
ballot defects. See 25 P.S. §§ 3050(a.2) (voter cannot produce required identification at the polling
place); 3050(a.4)(1) (registration of individual who appears &t the polling place cannot be verified).
So even if subclause (i1) did not overrule subcleuse (i), subclause (i} would still be inapplicable to
Petitioners, who claim a right to cure their naked ballots through provisional voting not recopnized
in the Election Code, § 3050, or subclause (i) itself, Irdzed, no provision of the Electicn Code
authorizes provisional voting in Petitioners® circumstznces, and this Court may not either, See,
eg.. Pa Dems, 238 A3d at 374; In re Ailegheny Cty. Provisional Ballots in the 2020 Gen.
Election, 2020 WL 6857946, at *4; sez ulso Discovery Charter Sch., 166 A3d at 321.

Third, even if Petitioners had offered a defensible reading of subclause (1), they are wrong
when they contend that thtir naked ballots wene not “cast™ or “timely received” because those
ballots were not “valid.,” Pet 9§ 64-66. The Election Code makes clear that “casting” the ballot
is done by the voter, while “receiving” the ballot and then canvassing it to determine whether it is
valid are done &v the county board. The Election Code further establishes that a voter “casting” a
ballot occurs seperate from—prior to—the board “receiving”™ it, which in tum oceurs separate from
and prior {o the board “canvassing” the ballot to determine whether it is valid.

An absentee ballot cast by any absentee elector... or a mail-in ballot cast by a mail-

in elector shall be canvassed in accordance with this subsection if the absentee

ballot or mail-in ballot is received in the office of the county board of elections no
later than eight o’clock P.M, on the day of the primary or election.
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25 P.S. § 3146.8(g)(1)(1)(i1) (emphases added); see also id, § 3146.8(g)(i) (referring to certain
ghscntee ballots being “cast, submitied and received'™).

Other provisions of the Election Code confirm this construction. Porexample, the Election
Code mandates that mail batlots “must be received in the office of the county board of elections
no later than eight o'clock P.M.” on Election Day. Id. §§ 3146.6(c); 3150.16(c). Mail ballots
necessarily must be cast by voters before that deadline, Seeid. §§ 3146.6(c); 3150.16(c). And the
Election Code's instructions regarding when and how a county board opens and counts mail ballots
specify that a board may not determine mazil ballots’ validity until the “pre-canvass” or “canvass,”
which cccur affer the ballots are “received” by the board. Id. §§ 3146.8(g)(ii)(1.1), (2).

Thus, the Election Code cstablishes a three-step seyuence for mail voting: (1) first, the
voter casts his or her ballot; (2) next, the county board receives the ballot; and 3) finally, the board
canvasses the ballot to determine its validity and whether to count it. See id. § 3146.8(g)(1 ]_[i}-(ii};
see also In re Canvass of Absentes & Mazil-in Ballots of Nov. 3, 2020 Gen. Election, 241 A 3d at
1067 (laying out that voters “cast their ballots . . . by absentee or no-excuse mail-in ballots," the
board “receiv[es]” the ballots, and “[t]he pre-canvassing or canvassing of absentee and mail-in
ballots then proceeds™). Petitioners’ suggestion that a mail ballot is not “cast” unless and until the
board determines it is valid is irreconcilzble with the Election Code's plain text and should be
rejected for that reason alone. See | Pa. C.8, § 1921(a) (“Every statute shall be construed, if
possible, to give effect to all its provisions.™); | Pa. C.8. § 1921(b) (“When the words of a statute
are elear and free from all ambiguity, the letter of it is not to be disregarded under the pretext of
pursuing its spint.” ).

The Pennsylvania Supreme Court’s decision in Pa. Derns, underscores that “casting” a mail

ballot is an action a voter takes no later than when the voter relinquishes control over the ballot
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and sends it to the county board, and that “receiving” the ballot and determining its validity are
distinct aetions the board takes sequentially thereafter. As ong exampls, the Pennsyivania Supreme
Court noted that *[tJhe Act directs that mail-in ballots cast by electors who died prior to Election
Day shall be rejected and not counted"—er, in other words, that such a ballot is “cast" before
election officials receiva it and determine its invalidity (and even before its invalidity existed).
See. eg., 238 AJd at 375, And when it addressed the secrecy envelope requirement, the
Pennsylvania Supreme Conrt noted that “naked ballots™ wers “cast by" mail voters before county
boards “refusfed] to count and canvass™ them. fd. at 376 (emphasis added); see afso id. at 374
(Election Code "provides the procedures for casting and counting a vote by mail™) {(emphasis
added); Meixell v. Borough Council of Hellertawn, 88 A, 2d 594 (Pa. 1952) (illegal votes were still
“cast"); Zicearelll v. Allegheny Cniy, Bd. of Elections, Ne. 2:20-CV-1831-NR, 2021 WL 101683,
at *4, fn. 4 (W.D. Pa. Jan. 12, 2021) (“{T]his cas2 concemns ballots cast by lawful voters who
wished to vote... but simply failed to comply with a technical requirement of the eloction code.™)
(emphasis added); compare 52 U.S,C, § 10101 (e) (listing “casting a ballot” and “having such ballot
counted” as distinet “steps™).

The Election Code’z plain text and other authorities thus moke clear that Petitioners “cast”
their mail ballots by sending those ballots 1o the Board, and thal the Board timely reecived heir
ballots prior to Election Day—rsegardiess of whether those ballots were “valid.” Pet. 9 66.
Petitioners’ appeal therefore fails.

Fourtl, Petitioners’ lone cited case, Koehane v. Delaware County Board of Election, No.
CV-2023-004458 (Del, Cnty. Ct. Common Pleas Sept, 21, 2023), see Pet. 770; Pet. Ex. 3, Is
unpersuesive and inapposite. For one thing, Judge Whelan believed there is “ambiguity” between

subclauses (1) and (i1), Pet. Ex. 3 at 3§ 7, but no such ambiguity exists due to subclause (1)’s express
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exception, see supra p, 13. For another, Judge Whelan concluded that subclavse (i) provides a
tight 10 cure a mail ballot defect by provisional ballot, see Pet. Ex. 3 at 2 15, but that, too, is
incorrect, see supra pp. 10-11. Thus, Judge Whelan’s conclusion that defective mail ballots that
were timely received had not been “cast,” Pet. Ex. 3 at 3 § 9, was incorrect and irreconcilable with
the plain terms of the Election Code and the autherities noted above, see supra pp. 14-15. And
Judge Whelan rested his decision at least in part on the fact that the Delaware County Board'’s
policy allows voters to cure for the defects in the mail ballots at issue in that case, see Pet. Ex, 3 at
3-4 97 11-13, but here the Board's Policy does nof permit any curing for secrecy envalope defects,
see Exhibit A Part [1IL

Finally, the Sscretary’s automated email notice and online guidance stating that voters have
a right to cure mail ballot defects, see Pet. §67; May 7 Hr'g, Pet'rs® Ex. D, are of no moment.
“[TThe Secretary has no authority to definitively interpret the provisions of the Election Code.” In
re Canvass of Absentee & Mail-in Ballots of Nov, 3, 2020 Gen. Election, 241 A.3d at 1078 n.6;
Hr'g Tr. 55:12-14. The Secretary obvioasly has no authority to change the law—and, thus, lacks
authonty to announce a night t% cure mail ballot defects when the Peansylvania Supreme Court
has determined that no suchi “constituticnal or statutory” right exists. Pa. Dems., 238 A.3d at 374.

Moreover, the Election Code vests nuthority to administer elections and to determing
whether to count ballots in county boards of elections, not the Secrelary. Compare 25 P.S. § 2641
(setting out county boards’ expansive powers), with id. § 2621 (setling out Secretary’s limited
powers). Indeed, the “Secretary does not have control over the County Boards' administration of
elections, as the General Assembly conferred such authority solely on the County Boards.”
Republican Nat'l Comm. v. Schmidi, No. 447 M.D. 2022, slip op. at 20 (Pa. Commw. Ct. Mar, 23,

2023) (attached as Exhibit B).
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Accordingly, "under Pennsylvania law, the Secretary’s pre-election guidance is just that—
guidance. County boards of election ultimately determine what ballots to count or not count in the
first instance.” Ziccarelli v. Allegheny Cnty. Bd. of Elections, 2:20-cv-1831-NR, 2021 WL 101683,
at *35 n.6 (W.D. Pa. Jan. 12, 2021); see also Republican Nat'l Comm., Exhibit B at 13-14, 18-22;
Hr'g Tr., 53:13-55:14 (establishing that Secretary’s guidance is not binding upon county boards).
Indced, the Sccrclary has admitted to lacking authority to direct county boards in their
adminjstration of elections, to divect boards to follow guidance from the Secretary, or even lo direct
boards to comply with a court order. See Chapman v. Berks Cnty. Bd. of Elections, No. 355 M.D.
2022, 2022 WL 4100998, at *10 (Pa. Commw. Ct. Aug. 19, 2022) (Sccretary acknowledging that
he “does not have authority to direct the Boards to comply vith [a court order]”); Pa. House of
Representatives, State Gov't Comm. Hearing, I re: Eleciion Oversight Pennsylvania Department
of States Election Guidance, (Jan, 21, 2021), at 23-25 (previous Secretary acknowledging that &
Secretary’s guidance is not binding), availab:z at https:/tinvurl com/dwxjvd4c.

The Seeretary’s automated em il notice and guidance therefore cannot, and do not, change
the law, much less create a right to cure mail ballot defects by provisional ballot where no such
right exists under Penusylvania law. The Board’s decision not to coumt Petitioners’ provisional
ballots wasg lawful, and Petiioners’ statulory appeal fails,

C. There is No Proper Pennsylvania or Federal Constitutional Basis for
Petitioners’ Statutory Appeal.

As an apparent fzilsafe, Petitioners argue that the Policy violetes the Free and Equal
Elections Clause, see Pet. Y 75-78, and—belatedly at the hearing—the Equal Protection Clause

of the U.8. Constitution. See Hr'g Tr., 134:10-135:1.. Both arguments are unavailing.
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1. The Policy Does Not Violate the Free and Equal Elections Clause.

Petitioners' cffort o shochom their appeal into the Free and Equal Elections Clause, see
Pet, 1Y 75-78, fails, Petitioners have made clear that they “do not challenge the decision of the
Board not to count their original naked mail-in ballots, but” instead only “the decision not to count
the provisional ballots.” Hr’g Tr., 7:11-17. Yet Petitioners never explain fow they could have a
right to cure their secrecy envelope defects through provisional voting in light of Pa. Dems. and
the General Assembly's decision not to create any such right. See Pel. §§ 75-78; Pa. Dems., 238
Alddat 373-74.

Nor could they, had they tried. Pa. Dems. forecloses Petiioners’ contention that the
Board’s decision violates the Free and Equal Elections Clause. After all, the Pennsylvania
Supreme Court declined to invalidate the secrecy envelope rule under the Clause, see 238 A.3d at
376-80, and expressly held that the Clause dogs rol confer a right to cure mail ballot defects, see
id-at 372-74; see also supra pp. 7-9. And it did not end there: the Pennsylvania Supreme Court
made clear that “[w]hile the Pennsylvacia Constitution mandates that elections be ‘free and equal,’
it leaves the task of effectuating that mandate to the Legislature,” not the Judiciary. Pa. Dems.,
238 A3dat 374,

Accordingly, the decision whether, and on what terms, to mandate curing of mail ballot
defects is “lefi to the legislative branch of government.” Id. This Court, therefore, may not wisld
the Free and Equal Elections Clause to mandate that the Board provide any curing not enacted by
the General Assembly, including the curing Petitioners seek here, See id, at 373 (The Free and
Equal Elections Clause “cannot create statutory Janguage that the General Assembly chose not to
provide”); /d, (Clause “does not enable courts to rewrite the Election Code to align with a litigant's

notion of good election policy™),

19



This holding flows from the Clause’s plain text and history, as well as the puthontative
precedent construing it. The Clause’s mandate that “[e]lections shall be free and egual,” Pa. Const.
art. | § 5, serves an important but cabined role, The Clause guarantees that all Pennsylvania voters
“have the same free and equal opportunity to select [their] representatives.” Leagwe of Women
Voters v. Commonwealth, 178 A.3d 737, 814 (Pa. 2018) (emphasis added). This equal opporfunity
guarantee does not guarantee that all voters will avail themselves of the opportunity. it therefore
does not exemp? voters from having to comply with the ncutral ballot-casting rules the General
Assembly enacts to govern how voters complete and cast their ballots, such as the secrecy envelops
requirement, curing rules, or provisional voling rules, See id.; se wuiso Pa, Dems,, 238 A3d at
372-80. Instead, it guarantees that all voters will be subjeet /v the same ballot-casting rules and
will enjoy “equally effective power to select the representatives of [their] choice™ so long as they
“follow]]” those rules. Pa. Dems., 238 A.3d at 377 (quoting League of Women Voters, 178 A3d
at 809).

The Policy therefore comports with the Free and Equal Elections Clause. [l grants every
Butler County voter “the same jfize and aqual oppertunity to select his or her representatives.”
League of Women Vorters, 178 A3d at 814, The Policy allows afl Butler County voters to cure
Declaration Envelope defects, and no Builer County volers to cure secrecy cnvelope defects, See
Exhibit A Part L. It therefore guarantees all Butler County voters will enjoy “‘equally effective
power to select the representatives of [their] choice™ so long as they follow the General
Assembly’s ballot-casting rules for completing and casting their ballots. Pa. Dems., 238 A3d at
373 (quoting League of Women Voters, 178 A 3d at 809); Mixon v. Com,, 759 A.2d 442, 449 (Pa.
Commw, Ct. 2000) (“Legislation may be enacted which regulates the exercise of the elective

franchise, and docs not amount to a denial of the franchise itself.") (quoting #inston v. Moore, 91 A.
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520 (Pa. 1914)); see also Pa. State Conf. of NAACP Branches v. Sec'y Commonwealth of Pa., 97
F.4th 120, 133-34 (3d Cir. 2024) (holding that a neutral mail-in ballot requirement did not “den[y]
. . . the right to vote™).

Indeed, the Pennsylvania Supreme Court has never invalidated any of the General
Assembly’s ballot-casting rules under the Free and Equal Elections Clause. And none of the three
narrow circumstacces in which the Pennsylvania Supreme Court has held that the Clause may
operate to invalidate a voting rule is applicable to the Policy.

First, the Clause prohibits arbitrary voter-qualification rules that disqualify cfasses of
citizens from voting, League of Women Voters, 178 A3d at 807 {Clause achieves “universal
suffrage” by “prohibiting exclusion from the election process o' those without property or financizal
means™), but the Pelicy does not pertain to voter qualifications.

Second, the Clause prohibits intentional discrimination against voters based on social or
economic status, geography of residence, or zeliginus or political beliefs, id, at 807-09, but the
Policy does not do that either.

Third, the Clause ivalidates a rule that “makes it so difficult [to vote] as to amount to &
denial” of “the franchise,” id. at 810, but the Policy also does not do that, A4 fertiori, because the
secrecy envelope rule is mandatory and valid {as Petitioners do not challenge, see He'g Tr, 7:11-
17 and as held by the Supreme Court in Pa. Dems.), then so, too, is the Policy. Afler all, the secrecy
envelope rule itself does not “make[] it so difficult fto vote] as to amount to a denial” of “the
franchise,” League of Women Foters, 178 A.3d at 810, so the Policy’s enforcement of that rule
without an opportunity to cure does not do so either. Indeed, if a balloi-casting mle itself does not
violate the Free and Equal Elections Clanse, then, [ogically, a failure to penmit a cure for not

tollowing that rule does not violate the Clause. Seeid.; see also Pa. Dems., 238 A.3d at 373-74.
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Petitioners' various suggestions that the Policy violates the Clause are unavailing. For
example, they suggest the Policy violates the Clause by “disenfranchisfing]"” them because their
ballots will not be counted. Pet. 9 76. But a rule does not violete the Free and Equal Elections
Clause merely because it results in & ballot not being counted. Otherwise, the Pennsylvania
Supreme Court could not have upheld the secrecy eavelope rule itseif in Po. Dems. See 238 A.3d
at 373-74. Moreover, application of mandstory ballot-casting rules to decline to count
noncompliant ballots does not “disenfranchise™ anyone. See, e.g.. Winston, 91 A, at 522;
(“Legislation may be enacted which regulates the exercisc of the elective franchise, and does not
amount to & demal of the franchise itself.”); Mixon, 759 A.2d at 445 (same); see also Rosario v.
Rockefeller, 410 U5, 752, 757-78 (1973) (neutral rules reguianng how voters register and cast
their ballots do not “disenfranchise[J” anyone, even when they result in ballots not being counted).

Petitioners' own cited cases do not establish otherwise. In one, the Pennsylvama Supremie
Court recognized that election officials must decline to count ballots that are “mvalid” under state
law—and that “disenfranchise[ement]” occurs only when election officials do not count ballots
that “have not been shown to be invalid.” Perfes v Cnty, Return Bd. of Northumberland Cngy.,
202 A2d 538, 540 (1964) (cited at Pet. § 76). The other is a statutory construction case, not a
conshifutional case, so it says nothing sbout application of the Free and Equal Elections Clauss to
the Policy. See Shambach v. Bickhart, 845 A2d 793, 801-02 (Pa. 2004) (cited at Pet. § 76). And
neither says anything about a “compelling interest,” much less that the Board must demonsirate
such an interest here. See Pet. 1] 76.

Finally, to the extent Petitioners suggest the Policy is “arbitrary” because it permits curing
for Declaration Envelope defects but not secrecy envelope defects, see Pet. 4 78, that suggestion

is of no moment under the Free and Equal Elections Clause, After all, the Policy and its various
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rules apply equally to aff Butler County voters, so it accords all Butler County volers “the same
free and equal apportunity to sclect [their] representatives™—which is all the Clause guarantees.
League of Women Voters, 178 A3d at 814, And, as explained below, see infra Part C.2, Petitioners
are wrong because the Policy is not arbitrary. The Court should deny Petitioners’ appegl.

2. The Polic aes Not Vialale ual Protection Clawse of the LS
Constitution.

Petitioners did not mention the Equal Protection Clausa in thewr Petition, see Pet., but they
invoked it at the hearing, see Hr'g Tr., 134:10-135:1. This invocation fails as well because the
Policy complies with the Equal Protection Clause,

“The Equa! Protection Clause does not forbid classifications,” but rather *keeps
povernmental decisionmakers from treating differently paisons who are in all relevant aspects
alike," Nordlinger v Hahn, 505 U.S. |, 10 (1992); City of Cleburne v. Clebtorne Living Cir:,, 473
UJ.S. 432, 435 (1985) (Fourteenth Amendment "is essentially a direction that all persons similarly
situated should be treated alike™). Thus, ifiere is no Equal Protection violation if the differential
treatment occurs between groups of persons who are not “alike in all relevant aspects.” Startzel
v City of Philadelphia, 533 F.2d 183, 203 (3d Cir. 2008) (intemal guotation marks and citation
omiticd). Accordingly, *{tjo prevail on {their] equal protection claim, [Petitioners] must show that
the Government has treated it differently from a similarly situated party and that the Government’s
explanation for the differing treatment does not satisfy the relevant level of scrutiny.” Real Alts,,
Inc. v. Sec’y Dept of Health & Hum. Servs., 867 F.3d 338, 348 (3d Cir. 2017) (emphasis in
original ).

The Policy is neutral on ifs face and applies equally to all Butler County volers. See Exhibit

A Part Il 1t permits alf Butler County voters to comect Declaration Envelope defects, and no
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Butler County voters to comrect secrecy envelope defects. See id. 11 therefore does not treat Butler
County voters “differently’”” from each other. Nordiinger, 505 U.S. at 10,

Petitioners’ argument that the neutral, evenhanded Policy somehow violates Equal
Protection fails for wo main reasons. First, Petitioners have failed to show that the Policy “treat]s]
differently persons who are in all relevant aspects alike,” Id, Voters like Petitioners who fail to
include a scerccy envelope are mot “similarly situated” to voters who make an ermor on a
Declaration Envelope. Real Alts,, Ine., 867 F.3d at 348, Secrecy envelope defects and Declaration
Envelope defects are fundamentally different, not similar. These defects involve different parts of
the ballot. A secrecy envelope defect allows election officials to discern “who the [veter] is, with
what party he or she affiliates, or for whem the [voter] has vnted,” Pa. Dems., 238 A.3d at 378,
and therefors infringes “secrecy in voting™ in contravention of the Pennsylvania Constitution, Pa.
Const. art. VIl § 4. By contrast, a Declaration Envelope defect is evidenl from the face of the
Declaration Envelope, does not permit electinn officials to discern who the voter is and who they
voted for, and therefore does not jecuardize secrecy in voting. Voters who commit secrecy
envelope errers and voters who commit Declamtion Envelope errors therefore are not “alike in all
relevant aspects,” and Petitioners’ Equal Protection argument fails, Startzell, 533 F.3d at 2031

Second, even if Petitioners were correct that voters who commit secrecy envelope errors

and voters who commit Declaration Envelope errors are similarly situated, the Policy “satisf{ies]

# Nor are mail voters—including voters who commit secrecy envelope ervors—similarly situated 10 in-person voters
who commit “overvote[s]” that can be corrected at the polling place, a2 Petitioners suggested at the hearing. Hr'g Te.
135-37. “Absentee voung” and mail votog are “z fundamenizlly different process from in-person voting, and [are]
poverncd by procedures entirely distinct from in-person voting procedures.” ACLU of New Mexico v Santiflanes, 546
F.3d 13i3, 1520 (10 Cir. 2008} (citations omitted)). Indesd, the Policy epplies oniy 1o voters who vote by mail, not
to in-person voters. That in-person and mail voters are subject to different rales reflects pmcmehr that they are nor
ﬂmnl&ﬂy situsted. See, eg,, id. Indeed, even federal law draws a distinction between in-person voting and mail
voting: the Help America Vote Act (HAVA) directs that in-person voting systems shall “provide the voter with the
opportunity (in a private and independent manner) to change the ballot or correct any error before the ballat is cast
a:g :d?mmd," but includes na such requirement for sbsentee or mail voting. 52 US.C. § 21081{a)(1)(#) {emphasis
& )
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the relevant leve! of scrutiny.” Real Afts,. 867 F.3d a1 348. The U.S. Supreme Court has reserved
heightened scrutiny (such as strict scrutiny) for Jaws that draw classifications between two groups
of similarly situated persons for two scenarios: the alleged classification “categorizes on the basis
of an inherently suspect characienstic” or “jeopardizes exercise of a fundamental right.”
Nordtinger, 505 U.S. at 10. Neither applies to the Policy, so rational basis scrufiny governs.

In the first place, voters who commit secrecy envelope crrors arc not a “suspect class.”
Biengr v, Calin, 361 F.3d 206,214-15 (3d Cir. 2004). Suspect classes involve such factors as “race,
alicnage, or national origin,” “gender,” or “illegitimacy™—factors that “generally provide[] no
sensible ground for differential treatment” or “reflect prejudice and antipathy.” City of Cleburne,
437 U.S. at 440-4]1, Mail voters who commil secrecy envelnpee errors simply do oot fit the bill
because the Policy does not treat them differently based upon any suspect factor. Indesd, such
voters are not a “*discrete and insular” group . . . in need of ‘extracrdinary protection from the
majoritarian political process,”” Mass. Bd. of Ret. v Murgia, 427 U.S, 307, 313 (1976) (quoting
United States v. Carolene Prods, Co., 204 U5, 144, 152-53 n.4 1938)), so heightened scrutiny
cannot be justified on that basis.

in the second placs, regulations on absentee and mail vaoting, such as the Policy, do not
implicate “fandamental rights,”" Biener, 361 F3d at 214-15. Of course, the right to vote is
fundamental, Peansylvania law guarantees that fundamental nght because it allows all voters to
vote in person—and all Butler County voters can vote in person without implicating the Policy.
Sec, e.g., 25 P.S. § 2811. But there is no fundamental right 10 vote by mail, and no fundamental
tight to cure a defective mail ballot. See, e.g., Pa. Dems., 238 A3d at 373-74. If there were, then
the Pennsylvania Supreme Couri would have been required to mandate curing in Pa. Dems., not

to leave that issue “for the Legislature.” Id, at 374,
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Indeed, courts construing the Equal Protection Clause have made clear that “there 1s no
constitutional right to an shseatee ballot" or to mail voting. Mays v. LaRose, 951 F.3d 775, 792
(6th Cir, 2020); Tex. Democratic Farty v, Abbots, 961 F.3d 389, 403-05 (5th Cir, 2020). Instead,
absentee and mail voting are conveniences “designed to make voting more available to some
groups who cannot easily get 1o the polls” and, thus, “do not themselves deny . . . the exercise of
the franchise.” MeDonald v. Bd. of Election Comm 'rs of Chil, 394 U.8. 802, 807-08 (1969). After
all, if there were a fundamental tight to vote by mail, then Pennsylvania was in material breach of
the Equal Protection Clause until 2019, when the General Assembly first enacted universal mail
voting in Act 77, Merely to state that proposition is to prove the coaclusion.

The Policy applies only to mal ballots—and, on Pettivners’ theory, only to mail voters
who instead could have chosen to vote in person—and therefore does not implicate a fundamental
constitutional right. See id.; Mays, 951 F.3d at 79%; Tex. Democratic Party, 961 F.3d at 403-05,
And “{t]hat a law or state action imposes some ourden on the right to vote does not make it subjeet
to strict scrutiny.” Deonatelli v. Mitch<li, 2 F.3d 508, 513 {3d. Cir. 1993) (citing relevant U.S.
Supreme Court precedent); accord Burdick v. Takushi, 504 U8, 428, 433-34 (applying rational
basis review to Hawaii's prohibition on right in voting); In the Matter of Nemination Petition of
Berg, 712 A 2d 340, 342-43 {Pa. Commw. Ct. 1998) {applying rational basis review). Thus, at
most, rational basis serutiny applies to the Policy. See Nordlinger, 505 U.S. at 10,

The Policy passes rational basis scrutiny with flying colors. Rational basis review “js [a]
highly deferential standard of review™ and “the challenged classification must be upheld ‘if there
is any reasonably conceivable statc of facts that could provide a rational basis for the
classification.” Donatelli, 2 F.3d a1 513 (quoting FCC v. Beach Communications, Inc., 113 8.C.

2101 (1983)). “As the Supreme Court [] has emphasized, rational-basis review under the Equal
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Protection Cilause “is not a license for courts to judge the wisdom, fairness or logic of legislative
choices.”™ [d at 515, “The state decision-makers need not actually articulate the purpose or
raticnale supporting the classification; nor does the state have any obligation to produce evidence
to sustain the rationality of its decision.” Id

Rational basis review accords a “strong presumption of validity™ to the challenged action,
Id. A challenger thus “bears the heavy burden of overcoming the presumption that there exists a
rational relationship between the statute and a legitintate governmental interest.” Berg, 712 A2d
at 342,

The ultimate question here, therefore, is whether the Policy's tieatment of secrecy envelope
defects “rationally further{s] a legitimate state interest.”” Nontlinger, 505 US. at 11, It clearly
does: as explained, the decision not to ailow curing for secrzcy envelope defects preserves “secrecy
in voting" as required by the Peansylvania Constiturion, Pa. Const. art. VI § 4, because it ensures
that election officials do not determine the validity of a ballot with knowledge of “‘who the [voter]
is [and] for whom the [voter] has voted.” Pa. Dems., 238 A.3d at 378, Declaration Envelope
defects do not present the same risk of election officials making validity determinations with such
knowledge and, thus, penmitting curing of such defects does not jeopardize “scercey in voting,™
Pa, Const. art. VII § 4; see also Hr'g Tr. 26:14-20. Petitioners cannct prove that the Policy’s
differcntial trealment of sccrecy envelope defects and Declaration Envelope defects “is wholly
irational.” Brian B. ex rel, Lois B. v. Pa. Dep t of Educ., 230 F.3d 582, 586 (3d Cir. 2000). Their

federal Equal Protection argument fails.

27



CONCLUSION

The Court should dismiss Petitioners® appeal and enter judgment against Petitioners.
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