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INTRODUCTION

In every election since 2020, thousands of Pennsylvania votery have had their
mail ballots rejected because they did not handwrite the date on, or wrote some
“incorreet™ date on, the outer mail ballot envelape. This mass digenfranchisement
continues despite the undisputed fact that the date written on the outer envelope is

utterly uscless. It plays no role inestablishing a mail ballot’s timeliness or the voter's

cligibility dnd is not used to detect frand. Thousands more voters will undoubtedly
face disenfranchisement on the same basis in this November's presidential ¢lection,
This severe penalty For a meaningless technical mistaxe vielates Article L Section 5
al the Pennsylvama Constitution — the “Free and Equal Elections™ clause.

The Fre¢ and Equal Elections «luuse establishes the nght to vote as a
fundamental individual right that fmay not be diminished by the government. The
clauge “strike[s]...at all fegulanons..which shall impair the right of suffrage....”
Ledene of Women Voters v, Commonwealth ("LWE7), 178 A 3d 737, 740-4] (Pa,
20018} (eitation omitted). Under any standard of review, refusing to count o parson’s
ballot because of an irrelevant missing or ineprreet handwrittén date on the ma|
hallot envelope unjustifiably burdens this nght.

Petitioners initiated this case with a Petition for Review and Application for
Spectal Relief o the Namre of a Preliminary Injunction, secking to enjoin

enforcement of the date reqmirement. On June 10, 2024, following a status



conference ut which all parties appeared—mncluding intervenors the Republican
National Committee ("RNC"), the Republican Party of Pennsylvania (“RPP"), the
Democratic National Commuttee ("DNC") and the Pennsvlvania Democratic Party
(“PDP™—the Court issued an order noting that “all the parties agreed that there are
no outstanding questions of fact, nor factual stipulations required, and that this
matter involyes purely legal questions.” June 10, 2024 Order. Accordingly, all
parties agreed that disposing of this matter via cross-applications for summary
relief was the most expeditious means of resolving the [rgal issues in dispute.” fd.
To expedite this matter, Petitioners agreed to convert their Application for Special
Relief in the Nature of o Preliminary lnjunciion and supporting matenals to this
Application for Summary Relief,

Granting this Application 1= necessary to protect the franchise of Petitioners’
members and constiiuents, wad thousands more Pennsylvama voters whose mul
ballots will otherwise not be counted in the November 2024 election purely because
of a meamngless error.  This Court should permanently enjoin the practice of
enforeing this date requirement to exclude otherwise valid, nmely mail ballots

subrmtted by qualified Pennsylvania voters.
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STATEMENT OF UNDISPLTED FACTS

A.  Pennsylvania’s Mail Ballot Procedures

Pennsylvania has long provided absentee ballot options for voters who cannil
attend a polling place on Election Day. See 25 P.S. §§ 3146.1-3146.9. With the
cnactment of PL 552, Act No. 77 of 2019, Pennsylvania adopted “no excuse”
abscntee or mail-in vorng, allowing afi registered voters to cast thelr vote by
subimitting 4 mail ballot without having to show cause why they cannot make it to
the palls en Election Day.

A voter seeking to vote by mail must complete an application that includes
therr name, address, and proof of wdentification and send the completed application
to their county board of clections. 25 P.S.8§ 3146.2, 3150.12. As part of the mail-
ballot application process, voters provide all the information neecssary for county
boards of elections to verify thiat they are qualified to vote in Pennsylvania, namely.
that they are at least 18§ veurs old, have been o LLS, citizen for at least one month,
have resided in the election district for at least 30 days, and are not currently
mearecrated on a felony conviction, See 25 Pa.C.5. § 130](a).

After the appheation is submitted, the county board of ¢lections conlirms
applicants” qualifications by verifying their proof of identification and comparing
the imformation on the application with information contained in a voter™s record, 25

7.5, 88§ 3146.2b, 3150.12b; see alse Press Release, Pa. Dep’t of State, Guidance



Conecerning  Civilian  Absentee  and  Mail-ln  Ballot Procedures, at 2,

hitps:/www.dos. pa.goviVoling Elections/OtherServices Events/Documents/202 3.

04-03-DOS-Guidance-Civilian-Absentee-Mail-In-Ballot-Procedures-v3.pdf  (last

updated Apr. 3, 2023). The county board’s determinations as to qualifications at this
stage arc conelusive as to vorer eligibility unless challenged prior to five p.m, on the
Friday before Election Day. 25 P.S. §§ 3146.2¢, 3150.12b(3).

Onee the county board verifies the voter’s identity and eligibility, it sends a
mail-ballot package that contaims a ballot; a secrecy envelope marked with the words
“Otficial Election Ballot,” and the pre-addressed outer return envelope, on which a
voter declaration form is printed (the “Retzm Envelope™). Id ar §8§ 3146.6(a),
3150.16(a); see also id § 31464 (the mail ballot packer “shall contain the two
envelopes, the official absentee bailot, [and]. . .the uniform instructions in form and
substance as preseribed by the Secretary of the Commonwealth and nothing else."”).
In addition, the “form of declaration and envelope shall be us prescribed by the
Secretary of the Commonwealth.™ fd. § 3146.4; ¢f id §§ 3146.3(b) (the form of
absentee ballots “shall be determined and prescribed by the sceretary of the
comumonwealth™): 3150.13(b) (same for the mail-in ballot form).

At “any time" after receiving their mail-ballot package. the voter marks their
ballot, puts it inside the secrecy envelope, and places the secrecy envelope in the

Return Envelope. fd. §8 3146.6(a), 3150.16(a). The voter then completes the voter



declarunion form prnted on the Return Fnvelope and delivers the ballot, m the
requisite envelopes, by mail or in person, or by other designated method., 1o their
county board of elections. The statatory provision establishing mail voting provides
the elector “shall . . . fill vut. date and sign the declaration printed on [the] envelope™
before returning the completed ballot. 25 P.S. §§ 3140.0 (absentee ballots), 3150.16
(other matl-in ballots). However, the date written on the outer veturm envelope 1s nol
used to determine or confirm voter identity, eligibilitv, or timeliness of the ballot. A
mail ballet s timely so long as the county board of ¢lections receives it by 8 p.m. on
Election Day, Id. §§ 3146.6(c), 3150.16(¢).

Uipon receipt of a mail ballot, county boards of elections stamp the Return
Envelope with the date of reectpt 1 confirm 1ts timeliness and log it 1 the
Department of State’s Statewide Ymform Registry of Electors (“SURE") system.
the voter registration system used 1o generate poll books. CF Pa. State Conf. of
NAACE v Schmidt ("NAACP{"), No. 1:22-CV-339, 2023 WL 2091601, *32 (W.D.
Pa. Nov. 21, 2023), rvev d on other grounds, 97 F.4th 120 (3d Cir. 2024) (*When the
ballot 1s received, the county boards of elections stamp or otherwise mark the return
envelope with the date of receipt to confirm its timeliness and then log it into the
SURLE system.”). Poll books kept by the county show which voters have requested

mail ballots and which have remumed them. fd §§ 3146.6(bL)( 1), 31300 1600)1).



Mail-in ballots' are then verified consistent with procedures set forth in §§
3146.8(g)(3) and (g){4). Any ballot that has been so verified by the county board of
¢lections, and has not been challenged, 1s counted and included with the election
results. fd. § 3146.8(g)(4). Respondent Schmidr has the dury “[t]o receive from
county boards of clections the returns of primaries and clections, to canvass and
compute the votes cast for candidates and upon questions as required by the
provisions of this act; te proclaim the results of such primaries and elections, and 1o
issue certificates of election 1o the successful candidates at such elections. . , .7 25
P.S. § 2621(1).

Pennsylvania’s adoption of mail voting l:as been @ boon for voter participation
in the Commonwealth. For-example, in 2020, 2.7 million Pennsylvanians voted by
absentee or mail ballot. Report on the 20200 General Election; PA. DEP'T OF STATE,

at 9 (May 14, 2021), 11ttpg:.-‘.fww~d=::5.va. ov/ Voting ElectionsiDocuments/2020-

General-Election-Reporipdl. In the April 2024 primary election, close to 700,000

Pennsylvania voters returned mail ballots. See Pennsylvania 2023 Primary Election

Ballor Counting Status, Pa. DEP'T OF STATE, hbitpsy//www vote.pa goviAbout-

Elections/Documents/PADOS ENRSupplementalBoard 2024 Primary.042624.pdf

(last updated Apr. 26, 2024).

| For ease of reference. the term “mail ballots™ is used herein to encompass both absentee and
muil ballots. The relevant rules governing the treatment of gbsentee and mail balloty are
identicul,
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B.  The Date Requirement Serves No Purpose

The Supreme Court of Pennsylvania has ruled, strictly as a matter of stattory
construction divorced from any constitutional considerations, that these provisions®
recuire voters o write a date on the envelope, and that ballots arriving in undated or
misdated envelopes cannot be counted. Ballv. Chapman, 289 A3d 1, 28 (Pa. 2023).
As the United States Court of Appeals for the Third Cireuit subsequently concluded,
the date requirement “serves little apparent purpose.” Pa. Swte Conf. of NAACP
Branches v. Sec 'y Fa, ("NAACP [f"), 97 F 4th 120, 125 {3d Cir. 2024).

The federal eirenit court confirmed this lack of purpose in the context of &
litigation 1nvolving the Sceretary of State, alf 67 Pennsylvaria county boards of
clections, and the same political party imtervenors who are now party 1o this case.
The record 1n that case—developed through fulsome discovery explormg the
purported [unctions und pisposes of the envelope dating requirement—Iefl no
dispute that the voterswritten date on the outer return envelope v “wholly
irrelevant.” NAACP 1, 2023 WL 8091601, ar *31.

Critically, the date a voter places on the ballot does not play a role in

determimng a ballot’s imeliness. AAACP [, 97 F.dth at 127. Instead, timeliness is

? The Pennsylvania Supreme Court's stitutory unnlysis in Sl was limited 1o the language in
sections 3146,6 and 3150.16 that the voter “shall . | date™ the declaration printed on the retum
envelope. It did not address the interaction of that languare with the Flection Code’s canvassing
provision. which pre-daces Act 77 and calls for the “the ¢ounty board™ to determime whether “the
thechuration is sullicient,” 25 PS5, § 3146.8(g)(3).

7



established by the tme and date on which the county hoard of elections actually
receives the ballot, which i confirmed when the board scans a unigque barcode on
the envelope and applics its own date stamp. Jd see also NAACE [, 2023 WL
8U91601. at *32 (“lrrespective of any date written on the outer Return Envelope’s
voter declaration, if a county board reccived and date-stamped a - . . mail ballot
before 8:00 p.n. on Flection Day, the ballot was deemed timely received. . . . [[]f
the county board received a mail ballot after 8:00 p.m. on Clection Day. the ballot
wis not timely and was not counted, despite the detz placed on the Return
Envelope™). See generally 25 P8, §§ 3146.6(¢c), 2150.16(c). Because n mail ballot
must be received by a County Board of Elections before 8:00 p.m. on Election Day
to be counted, the date on the envelops 1s not necessary and 1s not used bv any
County Board to determine timelocss. NAACP I, 97 F.Ath at 129,

Nor 1s the handwritten date used 1o determine voter qualifications. “The voter
who submits his mail-in package has already been deemed qualified to vote—first,
when his application to register is approved and again when his application for a
mail -ballot 18 aceepted.™ NAACH N, 9T Fdth at 137, Thus, the voter declaration
(1including the handwritten date on the declaration ) “1s not even remotely a torm used
in Pennsylvania’s voter qualification process.” lil; see afso ., at 129 (*No party
disputed that clection officials ‘did not use the handwritten date. . for any purpose

related to deternining” a voter’s qualification under Pennsylvama law.”).



The date requirement 15 also rrelevant w, and 13 not used for the purpose of,
deteeting fraud. Bocause ballots recerved by county boards of elections after the 8:00
p.m. clection day deadline are incligible to be counted, ouly ballets reccived before
the deadline ave counted. See In re Canvass of Absentee & Maul-in Balfots of Nov.
3, 2020 Clen, Election ("l re 2020 Canvass™), 241 A3d 105K, 1076-77 (Pa. 2020);
see alyo NAACP [1 97 I ath at 129 This eliminates any “danger that any of these
ballots was. . . fraudulently back-dated.™ fnre 2020 Canvass, 241 A3d at 1077; see
alfso NAACE 11, 97 I 4th at 139-40 (Shwartz, 1., dissenting) (handwritten dare “not
used to. . detect fraud.™), AACHF 1, 2023 WL 908401 ar *31 n.39 (purported frand
was “detected by way of the SURE systen and Department of Health records, rather
than by using the date on the return envelope™).

C.  The Date Requiremeait Disenfranchises Thousands of
Pennsylvania Voters in Each Election

Despite serving  no discernible purpose, Respondent Schomdt and  his
predecessors have issued guidance to county boards of elections that timely-
subnmitted mail-in ballots with a missing or meorrect date on the return envelope
must be segregated and excluded from fabulation. Sée App §16. Consequently, the
date requirement has caused thousands of Penasylvamans’ ballots to be set aside in
every ¢leetion sinee 2020, Over 10,000 voters were disenfranchised 1n the 2022
general election because of the date requirement, NAACP {f, 97 FAth at 127

(“thousands of Pennsylvana mal-in voters™ in the November 2022 election did nat

)



have their votes counted because they did not date, or misdated, their ballots); vee
alvo i, at 144 (Shwartz, 1., dissenting) (“more than 10,000 eligible voters had their
timely-ballots disqualified” because they did not sign, or misdated, their ballots). In
the 2023 municipal clections, thousands of eligible Penngylvania voters” absentee
and mail ballots were rejected due to application of the envelope dating provision.”
And thousands more were disenfranchised in the 2024 Presidential primary because
of the date requirement.” See [x. 1 (5/27/24 Decl. of A. Shapell [*Shapell Deel.™)
at 9y 12,

Eligible Pennsvlvania voters of all walks of life and aeross the political
spectrum were disenfranchised by Respondants® continued enlorcement of the
envelope dating rule in the 2024 primary election, Among them were Philadelphia
voter Bruce Wilev, York County voter Kenneth Hickman, and Dauphin County
voter Lorine Walker, who did not leam until after the primary that there was a
problem with their mzti ballot submissions (see Exs. 5 [Wiley Decl.], 7 [Hickman

Deel], 12 [Walker Deel.]), and Allegheny County voter Joanne Sowell, who was

" Following the 1S, Distriet Couwet™s December 2023 detetmination in MAAC P T hat the envelipe
dating provision vialates the federal Materiality Provision, several counties reversed course and
cotrted these ballots. That decision was later reversed on the merits by the Third Cirenit™s decigion
i MAACE 1 om Mareh 270 2024,

' Petitioners nota that the precise number of votes impacted by this 1ssue is cutrently unknown, as
severa| counties stll have not entered all ballot cancelations m the SURE systerm for the 2024
primary. It is aleeady clear as of the date af this filing, however, that the date requirement again
impacted a1 least 4,000 Pennaylvania voters even in this low-turmout election. See Shapel] Decel
w12,
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boarding a Might when she saw an email that her ballot would not be counted
because of an envelope dating 1ssue (Ex. 3 [Sowell Decl]). Thev also included
faithful voters who dutifully participate in every election—Ilike Stephen Arbour of
Montzomery County and Chester County voter Jogeph Somumar, (seg Exs. 6 [ Arbour
Decl.], 9 [Sommar Decel.]}—and others like Vietmam veteran Otis Keasley of
Allegheny County. Philadelphia voter Pugene Ivory, Janet Nevick and Phyllis
Sprague of Bucks County. and Berks County voter Mary Stout, whose health,
mobility, and/or family circumstances prevented them fham voting or attempting to
cure their mail ballots in person (see Exs. 2 [Kessley Decl]) 4 [Ivory Decl.], B

[Nowvick Deel,

10 [Sprague Deel, |, 11 [Stout Diecl.]).

Each of these voters timely applicd {or, received, and returned their mail ballot
packages with signed voter decliranons on the Return envelopes. Each of their
ballats was received prior to the 8:00 pmdeadline on April 23, 2024, And thousands
of other ballots received before the 8:00 pm deadline were similarly not counted
because of enforeement of the dating requirement.

Enforcement of the date requirement in this manner has led to arbitrary and
inconsistent results among countics that further underseore the irrelevance of the
voter-writtcn date to any clection administration function. Although some counties
have previously aceepted misdated mail ballots, others have rejected otherwise

timely, valid ballots. disenfranchising voters for reasons having nothing to do with
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the voter’seligibility or the timehness of the ballot. Forexample, in the 2022 general
¢lection:

e Many counties refused to count ballots where the ecavelope date was
correct but missing the year (even though they only could have been
signed in 2022), while other counties counted such ballots, NAACP [,
2023 WL 8091601, at *33, n.43.

e More than |,000 timely-received ballots were set aside and not counted
because of “an obvious error by the voter in relation to the date.” such
as writing a month prior to September or a month affer November 8. /d
at #*33. The district court in NAACP found that this “shows the
irrelevance of any date written by the voter on the outer envelope.”™ 1,

e Counties tovk varying approaches to counung ballots with dates that
appeared to use the mternational format (i.e., dayimonth/year), with
some counties basing the date range “strictly on the American dating
convention” and others “tr| ving| % account for both the American and
Furopean dating conventions™  Jd. Counties also refused o count
hundreds of timely-receivea ballots with obvicusly unintentional slips
of the pen, such as a voter wrting in the wrong year, fd

Meanwhile, many countics ¢apnt ballots with necessarily “incerreet” envelope
dates. Forexample:

o “The record reveals that some counties precisely followed [the
prescribed] date range even where the date on the return envelope was
an impossibility because it predated the county’s matling ol ballat
packages to voters.” NAACP £, 2023 WL 8091601, at #33.

o At lcast onc county counted a ballot marked September 31 —a date that
does not exist. /. at 33, 0. 45

o Counties also ook inconsistent approaches to voters who mistakenly
wrote their birthdates on the date line. fd. at #33,



D.  No Court Has Addressed the Congtitutionality of
Disenfranchising Voters Due to Pate Errors Under the Free and
[iqual Elections Clause of the Pennsylvania Constitution

While there has been substantial litigation regarding the date requirement, no
court has previously addressed whether disenfranchising voters for noncompliance
with the date requirement is unconstitutional under the Free and Equal Elections
Clause of the Pennsylvania Constitution. In Baff v. Chapman, the Pennsylvania
Supreme Court decided. purcly as a matter of statutory constiuctien, that the Elcerion
Code’s 1nstruction that voters “shall...date™ absentee and mail-in ballots requires
that undated or misdated ballots not be counted. 289 A.3d 1, 28 (Pa. 2023). No parly
to that litigation raised a claim that applying the gate requirement in this way violated
the Free and Equal Elections clause,” ani the Penngylvania Supreme Court did not
hold, suggest, or indiéate that the Free and Equal Elections clause allows county
boards to diseafranchise vottrs ag a consequence for noncompliance with the date
requirernent, Notably, hewever, three of the six then-sitting Justices in Balf opined
that *“failure to comply with the date requirement would sof compe| the discarding

of votes in light of the Free and Egual Blecthons Clause....™ fall, 289 A 3d at 27

“In Bl amiel argued that the Free and BEqual Bleetions Clause should be considored, but only
in cannection with the statutory constniction question of whether the date requirement is
manidatary. No responden! or any amici for respondents argued thal cver f the dute requiremenl
15 determined to be mandatory, enlorcing or applving it to disenfranchise 1s unconstitutional.
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n.136 (opinion of Wecht. 1., joined by Todd, CJ. and Donohue, 1.} (emphasis
added). No Justice has expressed a contrary view.”

Nor did the United States Court of Appeals for the Third Cireuit, in NAACH
I, opine on the constitutionality of the date requirement under the Free and Equal
Lleetions Clause. Indeed, consistent with Pennfitrst Stare Sch. v, Halderman,
doctrine. 463 LS. 8Y (1983), no ¢laim that enforcement of the date requirement
violated any provision of the Pennsylvania Constitution could have been brought in
that case.” In N4ACP 4, the Third Circuit held only that the date requirement does
not violate a federal statute, on the theory that the stuiute categorically does not apply
to mail ballot-related paperwork., There s ao refercnce to the Free and Equal
Elecnons Clause anvwhere in the fedesa! court’s opintons.

ARGUMENT

I. STANDARD OF REVIEW
“To justify the dward of 4 permanent injunction, the party sceking rehicl “must
cstablish [ 1] that his right to reliclis clear, [2] that an injunetion is necessary (o ayoid
an mjury that cannot be compensated by damages, and [3] that greater injury will

result from refusing rather than granting the rehiet requested.™  Kuzaik v

" The Hall Court also deadiocked 3-3 on the question of whether the date requirement violates
the Materiality Provision of the [ 964 Civil Righrs Avt

" Inany event, while five Petitioners here were also Plaimuf{fs in the A4 40P litigation,
Petitioners OnePA Activists United, New PA Project Edveation Fund, Casa San Jose, and
Prishurgh Linted hud nooralis in thil cuse.
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Westmoreland Catv. Bd. of Comar'rs, 902 A 2d 476, 489 (Pa. 2006) (quoting
Harding v. Stickpian, 823 A2d 1110, 1111 (Pa. Commw. Ct. 2003)). “However,
unlile a claim for a preliminary injunction, the party need not establish cither
irreparable harm or immediate relicf and a court may issue a final injunction if such
rehef is necessary to prevent o legal wrong for which there is noadequate redress at
law.” Buffalo Twp. v Jones, 813 A.2d 639, 663-64 (Pa. 2003) (internal citations and
quotation marks omitted); see advo Ciry of Philadelphia v. Armstrong, 271 A.3d 555,
560 (Pa. Commw. Ct. 2022) (same). When a party secksa permanent injunction on
a motion for summary rehief, they must also show that “no material issues of fact arc
in dispute.” Jubeliver v. Rendell, 933 A, 2d 314, 521 (PPa. 2008). Here, the partics
have agreed that “there are no outstanding questions of fact, nor factual supulations
required, and that this matter invelves purely legal questions.” June 10, 2024 Order.

1.  PETITIONERS ARE ENTITLED TO PERMANENT INJUNCTIVE
RELIEF

A. Petitioners’ Right to Relief Is Clear

Not counting votes based solely on noti-complisnee with a meanmgless
handwntten date requirement stops voters of the franchise and wviolates the
fundamental fight to vote protected by the Free and Digual Llections elause.
Conversely. counting such ballets is consistent with decades of holdings from the
Pennaylvania Supreme Court that the Free and Equal Elcetions ¢lavse “should be
given the broadest intérpretation, one which governs all aspects of the electoral

-
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process, and which provides the people of this Commonwealth an equally effective
power to select the representative of his or her choice, and bars the dilution of the
people’s power to do s0.” LWT, 178 A.3d at 814, see also, e.g., Petition of Cioppa,
626 A.2d 146, 148 (Pa. 1993} (noting the “longstanding and overriding policy in this
Commonwealth to protect the ¢lective franchise™) (citations omitted). And counting
the ballots notwithstanding a meaningless mistake on the outer return envelope is
consistent with the Pennsylvania Supreme Court’s mandate that—even when there
is some error on the ballor itself—"ballots containing mere minor irregularities
should only be stricken for compelling reasons,” Shambach v. Bickhart, 845 A.2d
793, 798 (Pa. 2004) (citations omitted); see aise In re Luzerne Cnty. Return Bd.
(Appeal of Wieskerger), 290 A.2d 108, iv9 (Pa. 1972) (citing Appeal of James, 105
A2d 64 (Pa. 1954)) (acknowledging the “flexible™ approach to ministerial
requirements of the Election Code “in order to favor the right to vote™),
1.  Diseafranchising Voters Due to Noncompliance with the

Date Requirement Violates the Free and Equal Elections
Clause of the Pennsylvania Constitution.

. The Right to Vote Is a Fundamental Right Guaranteed
by the Free and Equal Elections Clatise.

"No right is more precious in a free country than that of having a voice in the
clection of those who make the laws under which, as good eitizens, we must live.
Other rights, even the most basic, are illusory if the right to vote 1s undermined.” Pa,
Democratic Party v. Boockvar, 238 A.3d 345, 386-B7 (Pa. 2020) (Weeht, J.
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concurning}; see afse LWV, 178 A3d at 741 (nght to vote 1s “that most central of
democratic rights™). In Pennsylvania, the right to vote is enshrined in and protected
by the Free and Equal Elections Clavse, which states: “Elcctions shall be frec and
cqual: and no power, civil or nulitary, shall at any time interfere to prevent the free
exerelse of the right of suffrage.” Pa. Const, art. 1, § 5. That right means not only
that ¢lections must be “public and open to all qualified clectors” with “every vorer
ha[ving] the same right as any other voter,” but also that “each voter under the law
has the right to cast [their] ballor and have it honestly counted,” and that “the
regulation of the right ro exercise the franchise does not deny the franchise itself, or
niake 1t so difficulr as to amount to a demal.” Winston v. Meore, 91 A. 520, 523 (Pa.
1914).

The Free and Equal Elections Clause is part of the Pennsylvanio
Constitution’s Declaration ol Rights, which 15 “an enumeration of the fundamental
mdividual human righis possessed by the people of this Commonwealth that are
spectfically exempted from the powers of Commonwealth govermment to dunimsh.”
LV, 178 A3d at 803, In accerdance with the “plain and expansive sweep of the
words ‘free and equal,’™ these words are “indicative of the framers® intent that all
aspeets of the clectoral process, to the greatest degree possible, be kept open and
unrestricted to the voters of our Commonwealth. - .7 Jd at B0M. See alsa Winston,

91 A at 523 (Free and liqual Elections Clause implicates right to have ballot
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“counted” and prohibits “regulation]s]" that “deny the franchise™), The clause
“strike[s] . . . at all regulations of law which shall impair the right of suffrage rather
than facilitate or reasonably dircet the manner of ity exercise.” LWV, 178 A3d at
S09 (eitation omitted), Among other things. an election is not “free and equal™” when
“any substantial number of legal votersare, from any cause, denied the right to vote.”
fo at 813 n.71.

Pennsylvania’s Constitution was adopted in 1776 and “is the ancestor, not the
offspring. of the federal Constitution,” which was adopted in 1787, Id ar 7T41. It
“stands as a sclf-contained and self-governing body of constitutional law, and acts
as @ wholly independent protector of the nghts of the citizens of our
Commonwealth.™ fd. ar B02. With respect to the nght to vote, the Pennsylvania
Constitution “provides a constitutional standard, and remedy, even if the federal
charter does not.™ fd. at 741, Indeed, the United States Constitution contains no
provision analogous to the Free and Equal Blections Clause. fd. at 804.

[n surm: Voting is a fundamental right in Permsylvama. L1 178 A 3d at' 803
(the right to vote is a “fundamental right|] reserved to the peeple in Article | of our
Constitation.™). Applewhite v, Commonwealth (“Applewitite 175, 34 A3d 1, 3 (Pa.
2012) (in which the Commonwealth stipulated that “the right w0 vote in

Permsylvania, as vested neligible, qualified voters, 18 a fundamental one.y; Kuznik



v. Westmaoreland Chey. fd. of Conm 'rs, 902 A.2d 476, 503 (Pa. 2006) (right to vote
is “fundamental" under Pennsylvania law).

b.  Swrict Serutiny Applies to the Date Requirement's
Resiriciion on the Fundamental Right to Vote.

“It is well settled that laws which affect a fundamental right, such as the right
to votc, . .arc subject to strict scrutiny.” Perition of Berg, 712 A.2d 340, 342 (Pa.
Commw. Ct. 1998}, qff"d, 713 A.2d 1106 (Pa. 1998). Applewhite v. Commonwealth
(“Applewhite 11'), No. 330 M.D, 2012, 2014 WL 184988, at *20 (Pa. Commw. Ct,
Jan. 17, 2014) (laws that “infringe[] upon qualified electors’ right to vote” are
analyzed “under strict scrutiny.”): see also, e.g.. James v. Se. Pa. Transp, Auth., 477
A.2d 1302, 1306 (Pa. 1984) (where a "fundamental nght has been burdened, another
standard of review is applied: that of strict scrutiny”).

Under a strict scrutiny analysis, the government bears the burden of proving
that the law in question serves a "compelling governmental interest.” Pap's A M v
City of Erie, 812 A.2d 591, 596 (Pa. 2002); see also In re Nader, 858 A.2d 1167,
L 18O (Pa, 2004), abrogated on other groynds by In re Vodvarka, 636 Pa, 16 (Pa.
2016) (“where a precious freedom such as voting is involved, a compelling state:
interest must be demonstrated™), If the government cannot satisfy this heavy burden,
the law (or its application) is unconstitutional. /n re Nader, 858 A.2d at 1181,

Applying the date requirement 1o exclude ballots with undated or misdated

declarations restricts the right to have one's vote counted to thase voters who
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correctly handwrite the date on their mail-in ballot envelopes. Accordingly, the
enforcement of date requirement denies the right to vote for all duly qualified and
registered voters who either do not date or misdate their ballot envelope. The
Pennsylvania Supreme Court has long held that “voting” includes having one's ballot
counted:

[n a gencral way it may be said that clections are free and equal within
the meaning of the Constitution when they are public and open to all
qualified clectors alike: when every voter has the same right as any
other voter: when cach voter under the law has the vight to cast his
ballot and have it honestly counted: when the regulanion of the right
to exercise the franchise dees not deny the franchise wself. or make it
so difficuli as to amount to a dental; and when no constitutional right
of the qualified elector s subverted or denied him.

Wington, 91 A. at 523 (emphasis added), Accordingly, this court should apply strict
serutiny revicw and require the gevernment to prove that enforeement of the
requirement to disenfranchise those who fall out of compliance with 1t serves a

compelling state interest ™

" Although the date requirement in fret denies the right 1o vote to those whoe do not eomply with
i1, this Court neetd not decide that this constitutes disenftunchisemeant in arder (o Jetermine that
atrict serutiny applies here. That 18 because strict serutiny applies not just when a fundamental
riglt Mas bean denied ourright, but when state conduet “affects,” “burdens,” or “infringes upon™ a
fundamental comstitutional right. See snpaa ot 1920, Sew adsor Winston, 91 A at 323 (Free and
FFqual Clause prohibits "regulations™ that make it “difficult™ w vore). Enforcement of the date
requirement to exclude noncompliant ballol packages unyuestionably restricts, affeets, birdens
andvor infrmyes upon the right o vole,
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€ The Date Reguirement Cannot Survive Strict Scrutiny.

The date requirement serves no compelling government interest. Indeed, it
serves no nterest at all. As shown above and in several prior litigations, the date
requirement is not used to determine (1) the timeliness of a voter’s ballot, (2) a
voter's qualifications, or (3) fraud. See supra. 6-9. In these circumstances, the date
requirement cannot stand. The fundamental right to vote enshrined in the
Pennsylvania Constitution cannot be waylaid by the enforcement of a paperwork
rule that serves no purpose.

Even absent constitutional considerations, & rule devoid of any underlying
purpose is unworthy of enforcement. As Justice Wecht wrote in Morrison
Informatics, Ine. v. Members lst Fed, Credit Union, 139 A.3d 1241, 1252 n.6 (Pa.
2016) (Wecht, J., concurring), “cessante ratione legis cessat lex,” or *[w|here stops
the reason, there stops the rofe,” When a rule 1s not only unsupported by reason but
afso infringes on fundaniental constitutional rights, it must give way to those rights.

While post-hoe justifications were initially proffered about how, in theory, the
date requiremnent might serve some purpose, see, e.g., In re 2020 Canvass, 241 A.3d
at 1090 (Dougherty, J., concurring in part, dissenting in part), strict scrutiny analysis
cannot hinge on justifications that are “‘hypothesized or invented post oc in response
to litigation.” Kennedy v. Bremerton Sch. Dist., 597 U.S. 507, 543 n.5 (2022)

(quoting L/.8. v. Virginia, 518 U.S. 515, 533 (1996)): Bethune-Hitl v. Virginia State
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B, of Elections, 380 US. 178, 179 (2007) (courts must lock o “the actal
considerations . - . not post hoc justifications the legislature in theory could have
wsed but in reality did not').”

In any evenl. none of the post-hoc justilications contemplated in 2020, prior
o the fulsome exploration of the handwritten date requirement by naltiple courts,
withstands serutiny. This is consistent with the Third Cirewmt’s observation just two
months ago that the date requirement “serves little apparent purpose,” A4ACP {1, 97
I.4th at 125, as well as with the Republican intervenors' concession that “therc arce
no outstanding questions of fact, nor factual stisilations required, and thar this
matter involves purely legal questions.” dane 10, 2024 Order After vears of
litigation over the date requirement. inciuding discovery from the Commoenwealth
of Pennsylvania and all 67 county boards of election in the NAACP case. it 15 now
bevond legitimate dispute that election officials do not use. and have no use for, the
handwritten dates on mail ballot return envelopes. Taking each of the purported
PUIpPeses in turn:
I, Post hoc justification number one: the date requirement purpoviedly

“gnsures the elector completed the ballot within the proper time

"The Pennsvivania Supreme Court hys emphasized that it is “guided by the LS, Supreme Court's
application of “stnet serutiny” review where the same standard applies under the Pennsylvani
Constitution,”™ Keeger Co. v 07 Hara Tap, 392 A2d 266, 274 (Pa. 19781 See generully Juines v,
AEPLAATT A 2d 1302, 130506 (Pa. 19847 (eiting L5 Suprome Court standard to define strict
SUTutiny ).
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frame. " fnove 20200 Copvays, 241 A3d at 1091 (Dougherty, 1.
concurring in part, dissenting in pact), There can be no dispute that the
handwritten date plays no role in determining whether the ballot is
timely bocause a ballot has to be received by 8:00 pumn. on Eleetion Day
to be counted. See supra, T-8; NAACP 1, 97 F.4th ar 129 ("Nor 1s 1t
used to determine the ballot's timeliness because a ballot 18 timely 1f
received before 8:00 pa on Election Day, and counties” timestamping
and scanning proeedures scrve to verify thar Indeed. not one county
board used the date on the rerurn envelepe to determine whether a ballot
was timely recetved in the November 2022 election.™); i, at 155 n.31
(Shwartz, J. dissenting), (o veter whose mail-mn ballot was timely
received could have aily signed the declaration at some point between
the time that he recetved the mail-[in] ballot from electnion officials and
the time eleetion offieials received it back. Eleetion officials discarded
ballots received after the Election Day deadline. . . .7 NAACP £, 2023
WL 8091601, at *32 (“Irrespective of any date written on the outer
Return Envelope’s voter declaration, if a county beard received and
date-stamped a . . . mail ballot before 8:00 pom. on Election Day, the

ballot was deemed timelv recerved . - . . [1]f the county board received



a mail ballot after §:00 p.m. on Election Day, the ballot was not timely
and was not counted, despite the date placed on the Return Envelope™).

2. Post hoc justification number two. the date reguirement was theorized
ta “prevent[] the wabulation of potentally fraudulent back-dared
votes. " Inre 2020 Canvass; 241 A 3d at 109] (Dougherty. J. concurning
in part, dissenting in part} Again, there 1s no danger of back-dated
ballots being counted, because election officials simply do not count
ballots received afier the 8:00 p.m. Election Day deadline, regardless
of the date written on the outer envelope. See supra, 3-4.

3. Post hoe justification number three  the date reguirement is tsed to
“establish{] a point in tive against which to measure the elector’s
eligibility to cast the ballot.” fd. at 1090, It 1s now beyond dispute,
particularly given the Commonwealth’s and county boards’ admissions
in NAACP, that the handwritten date plays zero role in determining &
voter’s eligibility to vote. See supra, 3. In addition to the parties’
admissions, the Election Code irself establishes that eligibility to vore
by mail is confirmed at the time the county board issues mail ballot
packets 1o cligible voters who request them. 25 P.S. §§ 3146.2b,
3150.12b; see also Press Relcase, Ballot Procedures, supra, p. 4. The

county board’s determinations are conclusive as to voter eligibility
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unless challenged priorto five pan. on the Friday before Flection Day.
25 P8, B8 3146.2e, 3150.12b(3). Eligibility is then re-conf{irmed during
the canvass, wher the county board conflirms that the voter was indeed
cligible to vote as of Eleetion Day. See, e.g., fd. § 3146.5(d) (requiring
canvassers to reject ballots of voters who submitted ballots on tme but
dicd before the opening of the polls on clection day); ¢f, 25 Pa.C.S. §
1301 (establishing gualifications to register for persons who are “al
least | ¥ years of age on the day of the next eleetion”). The voter-written
date on the return envelope 1s entirely irrelevant 1n this process.

. Post hoc justification number four: the handwritten date was said to
“nrovidel| proof of when the ‘elector actually executed the ballot in
Jull, ensuring their destre 1o cast it in lien of appeartag in person at a
potling place." " fnre 2020 Canvass™, 241 A3d, at 1079, This rationale
does not suggest a legitimate purpose lor the date requirement; signing
and mailing the ballot, with or without a date, sufficiently demonstrates
a desire to cast one’s vote by mail in licu of appearmg in person. Nor,
in-any event, 18 the handwritten date used to determine when the voter
exceuted their ballot. fd. at 1077, As the Election Code specifically
states, “'at amy tme atter receiving an official absentee ballot, but on or

before eight o'clock P.M. the day of the primary or election. the eleetor
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shall, in secret, proceed to mark the ballot[.]" 25 P.S. §§ 3146.6(a);
3150.16(a) (emphasis added) A voter whose mail ballot was timely
received could onfy have signed the voter declaration form in between
the date their county board sent the mail-ballot packages and the
Election-Day deadline. Therefore, pinpeinting when the voter marked
the Ballot within the statutory timeframe is irrelevant and not even
contemplated by the statute.

In sum, application of an unjustified, and unjustifiable, rule has
disenfranchised tens of thousands of Pennsylvania veters and will disenfranchise
thousands more in future clections. The Free and Equal Elections Clause forbids this
perverse result. LY, 178 A.3d at 813 n.71 (“[When any substantial number of legal
voters are, from any cause, dented the right to vore, the election is not free and
equal.”): Pa. Demacratic Paviv v. Baockvar, 238 A.3d at 364 (“in enforcing the Free
and Equal Elections Clause,” courts “possess broad authority to craft meanmgful
remedies when required.”™) (eitation omitted).

d. The Date Requirement Cannot Survive any Level of
Scrutiny.

Even if a lesser level of scrutiny than sirict serutiny applied here, the date
requirement would still be an unjustificd and unconstitutional restriction on the right
to vote, Pennsylvania recognizes two lesser levels of serutiny. Under intermediate

scrutiny, a law will survive if the Commonwealth can show that the law serves an
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“important regulatory interest.” Boockvar, 238 A 3d at 385, Under rational basis
analysis, the Commonwealth must prove that there is a rational basis for the
restriction. /d. The date requirement cannot survive either of these levels of serutiny
because it serves no purpose at all. See supra, 2-4; see generally Nixon v.
Commonwealth, 839 A.2d 277, 289 (Pa. 2003) (declaring statute unconstitutional
where there was not “a real and substantial relationship to the interest the General
Assembly is seeking to achieve™); Curtis'v. Kiine, 666 A.2d 265, 269-70 (Pa. 1995)
(declaring statute unconstitutional under rational basis test because it failed to
“promote [a)] legitimate state interest or public value™); Gambone v. Commonwealth,
101 A.2d 634, 636-37 (Pa, 1954) (declaring vuconstitutional a law that was “wholly
unreasonable and arbitrary and bears no rational relation to™ the purported
government 1nterests ).
2. Petitioners Preserve the Argument That the Envelope

Datirng Provision Should Be Reinterpreted Under the Canon
of Constitutional Avoidance So as Not to Disenlranchise.

Petitioners recognize that the Pennsylvania Supreme Court held in Baff that,
as a matter of statutory interpretation, the envelope dating provision should be
construed as mandatory. 289 A.3d at 28. For preservation purposes, however,
Petitioners respectfully submit that the date requirement—particularly when read in
conjunetion with the canvassing provision at section 3 146.8(g)(3 }—is susceptible to

mote than one reasonable interpretation, and that under various dootrines of statutory
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interpretation, including the canon of consututional avoidance.' the requirement
should be interpreted as directory and not nwndﬂmr:,r, such that an undated or
misdated declaration may still be decmed “sufficient” under section 3 146.8(g)(3), in
order Lo avoid a violation of the Uree and Ligual Elections Clause.

B. A Permanent Injunction Is Necessary to Avoid an Injury That
Cannot Be Compensated by Damages

The right to vote 15 the most precious right held by citizens of a free country.
See Supra, 16-17. Without a permanent injunchion, an immutental provision of the
Flection Code will contnue o be applied (o strip that nght from thousands of
Pennsylvanians, including Petitioners” members. 1t is hard to imagine a clearer or
more devastating example of an injury that cannot be compensated by damages,
“[There 18 no passibility of meaningful postdeprivation process when a voter's
Ballot is rejected.” Self ddvocact: Sois. N.D. v Jaeger, 464 F, Supp. 3d 1039, 1052
(D.N.D. 2020). Thus, “the disenfranchisement of even one person validly
exeresing his night to vote 1s an'extremely serious matter.” Perfes v, Catv. Retyrn
Bd of Northumberland Caty,, 202 A.2d 538, 540 (Pa. 1964). Petitioners dccordingly

satisty the second requirenmient for a permanent injunetion.

' See, gz, Harford Accident & Indem. Coov Ing. Comm v of Commanwedish, 482 A 2d 542, 549
(Pa. 19841 (1t 15 a cardinal poneiple that ambiguous statutes should be read 1n o manner consonamt
with the Constitution.™y Inore Luzerne oy 290 A2d s 109 (the Flection Code must be
mterpreted “inorder to Tavor the ght o vote,” and “w enfranchise and not to disenfranchise™)
(erting Appied ¢ flames, 105 A 2d 64),
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Maoreover, the orgamizational petitioners are  mreparably harmed by
unconstitutional enforcement of a statute that forces them to waste the resources they
need to carry out their respective missions. Applewhite, 2014 WL 184988, at *7-8.
Absent an inpunction, that will be the case here: The organizational plantiffs’
resources will be diverted to helping mitigate mass disenfranchisement due to the
enforcement of the envelope date requirerment.

The mission and core aetvities of cach Petioner includes mobilizing and
cducating Pennsylvania voters. See [x. 14 (5/24/24 Deci of T, Stevens [“Stevens
Decl.]) at ¥ 3-4; Ex. 15(5/27/24 Decl. of D. Rovster [*Royster Decl.”]) at 1 3-4:
Ex. 16 (5/25/24 Deel. of D, Robinson [“Robinson Deel.”]) at 44| 5-7; Ex. 17 (5/27/24

Decl. of S, Paul

SPaul Decl.”|) ar 99 3-8; Ex. 18 (5/27/24 Decl. of K. Kenner

MRenner Decl.”] at 99 5-9; Ex. 19(5/27/24 Decl. of M. Ruiz [*Ruz Decl.”|) at § 8;
Ex. 20 (5/27/24 Decl. of A Hanson [“Hanson Deel.”|) at M 8-9; Ex. 21 (5/24/24
Decl. of A, Widestrom {“Widestrom Deel.”]) at 19 5-6; Ex. 22 (5/24/24 Decl. of P.
Hensley-Robin [“Hensley-Robin Deel™]) at ¥¥ 5-8. And each of them conducts
activities and initiatives core to their respective missions that do wnor otherwise
imvolve helping people mitigate the consequences of not complying with the
envelope dating requirement. including get-out-the-vote cfforts, engaging potential
voters who have not already attempted o vote, and broader civie engagement

programs. See. e.g.. Stevens Decl. at 49 4, 6. [0:; Royster Decl. at §§ 4. 7. Robinson
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Decl. at ¥ 7, 11-12; Paul Decl. at 99 5, 7-10. 17-18, 20-21: Kenner Decl. at 99 7-16;
Ruiz Decl. at 49 6-18: Hanson Decl. at 9§ 5, 7-10; Widestrom Decl. at 99 5-6, 9:
Hensley-Robin Deel. at 99 6-8, 11,

['he prohibition on counting ballots from undated and misdated envelopes has
forced and will foree the Petitioners to continue diverting scarce resources 10
cducating voters regarding compliance with meaningless requirements, rather than
devoting those resources to the substantive matters that are central o their missions.
See Stevens Decl. at 75 5-11; Royster Decl, at Y] 6-8; Fobinson Decl. at 7f 8-12:
Paul Deel. at 99 10-22; Kenner Decl. ar 9§ 14-20; 2wz Deel. at ¥ 17-19; Hanson
Decl. at "] 10-17; Widestrom Decl. at§§ 7-11; Hensley-Robin Decl, at9949-11. Such
expenditure of organizational resources 1o educate voters in the face of clection-
admmistration policies that violate the Pennsvlvana Constitution gives rise 1o per se
irreparable hurm. Ball, 289.405d, at 19-20; of Applewhite, 2014 WL 184988, at *7
(“The mght to vote, fundamental 1 Pennsylvania, is trreplaceable, necessitating s
protection before any deprivation oceurs. Deprivation of the franchise is neither
compensable nor reparable by after-the-fact legal remedies, necessitating injunctive
and declaratory relief™).

.  Greater Injury Would Result from Denying the Injunction Than
from Granting It

Petitioners comfortably satisfy the third and final requirement for injunctive

relief* Refusing to enforee a rule with no purpose harms no ane. But enforcing that
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rule will continue to strip thousunds of registered and qualified voters of the
franchise. See ACLU v, Rene. 217 F.3d 162, 172 (3d Cir. 2000) (affirming the district
court's fnding that “the government lacks an nterest i cnforeing  dan
unconstitutional law™y, see also One three Five, Ine. v. Clry of Pitshurgh, 951 F.
Supp. 2d 788, 825 (W.D. Pa, 2013) (linding that “injunctive relict 1s in the public’s
interest when governmental action is likely to be declared unconstitutional “because
the enforeement ol an unconstitutiong] law vindicates no public interest.”™) (citing
KA. ex rel. dvers v. Pocono Mowwain Sch. Dise., 710 F.30 99, 114 (3d Cir. 2013):
ACLL . Asherofi, 322 F.3d 240, 247 (3d Cir. 2005), afi'd, 542 U.S. 656 (2004)
(finding “that the public interest was ‘not served by the cnforecement of an
unconstitutional law.™"). The resulting lium o those voters and the system ar large
18 stgmificant. When even o relatively small number of mail ballots are set aside,
applicanen of the date requirement can nmpact the outcome ol close races. sowing
distrust 1 election revults and Turther highlighting the harm done by denving

qualified voters their voiee i a given election. '

W See, par . Kutherine Reinhard and Robert Orenstein, afien wins Lehizh Connly jidiciol election
by 5 votes; PENSSYLYANIA CaMTAL-STAR (June 17, 2027}, littps:/penncapital-star.com/election-
2022/ cohen-wins-lehigh-county-judicial-election-by-5-votes!  (noting impact on  municipal
election results after counting 257 mail ballots received in undated envelopes follawing Miglior
b Clolie, 36 [Fath 153, 162.64 [ 3d Cir, 2022), palated ax monl, 143 5, CL 297020223y, Dan Salkil,
Tovwamencin snpeevisors vuce fled fter Montgomer v Connty eleciion wpdate: THE BEPOR TER
ONLINE  (Noy. 27, 2023),  htipsywww thereporteronline com/202371 127 4owamencin-
superyvisors-rice-led-after-montigomery-count v-election-updute’ (noting impact on Towamenein
Township supervisor results after counting six impacted mail ballots following NAACH [ Borys
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At the same nme, there is no countervailing public interest to support
enforcement of a meaningless technical requirement that no respondent (or any other
county board) relics upon for any purpose. Moreover, a ruling that prevents county
boards from rejecting mail ballots based on envelope dating sssues would not cause
harm to ¢lection ofTicials administering elections going forward. Such a ruling would
not require any changes to the envelope and declaration forms, instructions, or
methods of distributing or receiving mail ballots. I anything, it would relieve
election officials of the obligation to parse whether an envelope needs to be set aside
for failure to “correctly” complete an inconsequential date requirement.

D. None of the Procedural Objecticus Raised by Intervenor
Respondents Justifies Denial of Summary Relief

The proposed preliminary obiections filed with Intervenor Respondents’
motion for leave to intervene advance o plethors of suppoesed procedural 1ssues with
Petittoners’ claims. None wi those arguments 1s valid or should get in the way of the
Court's resolution of the straighttorward legal 1ssues presented here.

1.  The Relief Sought by Pefitioners Would Not Require
Invalidation of any Part of Act 77, Much Less Its Entirety

The relief petitioners seck does not implicate Act 777s nonseverability

provision, and accordingly would not require striking Act 77 in its entirety.

Krowezenluk, Cowrt suvy six mail-in ballots in stare H7eh House District vave shuwld connt,
WVIA News (May 8, 2024), huopsiiwwwowviaorgnews/local/2024-05-08/050824 uz-
117thhouse {noting potential impact on outcome of stare house race if' vix ourstanding mail ballots
are counted in Luzeme County),
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Petitioners seck a declaration that it 18 unconstitutional under the Free and Fqual
Flections Clause to enforee the Plection Code’s date requirement in a manner that
excludes timely ballots received from qualified voters. Petitioners do not ask this
Court to re-write, amend. or strike any portion of Act 77, Indeed, they do net seek
an order barring Regpondents from continuing to direet voters to date mail ballot
declaration forms, or [rom continuimg to nclude a date field next to the signatare
line. Petitioners simply seek o ruling that enforcement of the date requirement
against a voter cannot, consistent with the Free and Equal Vieetions Clause, result in
determinations that signed voter declarations are insufficient or rejections of timely
miail ballots.

The Court need not invalidate or exeise the “shall . . . date”™ language from
section J146.6 w grant this reliel’ Rather, pettioners are seeking an order directing
that counties cease treating the immaterial handwritlen date on the retumn envelope
as 50 significant that fulture 1o strictly comply with 1t results in loss of the franchise.
A declaration that it is unconstitutional to reject timely mail ballots based on the date
requirement would not invalidate any portion of Act 77, let alone all of it
particularly given that the provision addressing the sufficiency of the voter

declaration on the Remrn bBEnvelope—section 3140.8(g)—predates Act 77. €Ff

Bonner v. Chapman, 298 A3d 153, 168-169 (Pa. Commw. Ct. 2023} (en banc)
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(finding that Act 77 nonseverability clause way not implicated by prior suceessful
challenges to the dating requirement).

Moreover, even a holding that the date requirement is invalid would not
recuire the Court to invalidate all of Aet 77, Pennsvlvania courts regularly deen it
approprisle to sever statutory provisions in statutes containing nonseverability
clauses, because it 1s not for the legislatre to “dictate the effect ofa judicial linding
that o provision in an act is “invalid,”™ Soockvar, 238 A.3d ot 397 n.4 (Donochue, J.,
concurring and dissenting) (eitations and quotations marks omitted), It 1s the
province of the Courts 1o determine constitutionality, nnd to {ashion legal and
cquitable relicf. See generally Stilp v. Commonwealth, 905 A.2d 918, 970-98] (Pa.
2006) (declimng to enforce boilerplate nonseverability provision and noting
significant “separation of powess concerns™). Especially where, as liere, the
undisputed [acts are thar the date requirement serves no purpose, there can be no
poliey or other rationide 10 require a Courl fo mvalidate Act 77 wholesale, il the
Court holds that enforemg the pointless dating directive in a way that would rejeet
timely mail ballots 1s unconstitutional.

In Stilp. the Pennsylvania Supreme Court confronted a “boilerplate™

nonseverability provision identieal to the one in Aer 77, 905 A.2d at 973, The Court

ultimately severed the provision of the legislation at issue that “plainly and palpably

violated. ..the Pennsylvania Constitution”™ from “the otherwise-constitutional ly valid
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remainder of [the legislation).” fd. ut 980-81. Ax Stilp obseeved, the Pennsvlvania
Supreme Court “has never deemed nonseverability clauses to be contralling in all
cireumstances.” fd, at 980, Indeed, as Srifp noted, the Supreme Court previously
severed a statutory provision that contained a nonscverability elause in Pennsvivania
Federation of Teachers v. School District of Philadelphia, 484 A.2d 751, 754 (P4,
1984). The provision there was signilicantly more speeific than the one in Stélp, or
the one presented 1n Act 77; it “render[ed] sections 2, 3 and 4 of the [challenged |
Act void *[i]n the event a court of competent jurisdiction rules finally that the salary
deductions  mandated  in  these seetions arg  legally  or  consttutionally
impermissible.”™ fdf. 1n holding that those deductions were indeed constitutionally
impermissible, see id at 733, the Court nonctheless severed them from the broader
act, findmg that & strict applicanon of nonseverability provision would not be
sensible in light of the natare of the Court’s specific constitutional holding. fd, at
T54; ¢f Stilp, 905 A.2d 5t 979 (a nonseverability clause that “serve[s] an in terrorem
funetion” or operates to “guard against judicial review altogether by making the price
of invalidation too great” ‘intrades upon the ndependence of the Judiciary and
impatrs the udicial function.”).

Here oo, this Court need not invite the devastating consequences that would
come with applying the nonseverability provision of Act 77 in this case in the absurd

manner suggested by Intervenor Respondents. Invalidating the entire act would

35



effectively override the General Assembly's intent to open no-excuse mail voting to
all eligible Pennsylvania voters, simply because a single pointless provision in a
single seetion of the Act has been applied in an unconstitutional manner. Milliens of
Pennsylvania voters have come to rely on the mail-in voting option created by Act
77, and millions of dollars in public funds have been spent to facilitate this option in
the handful of years since its passage. Moreover, Intervenor Respondents would
have this Court invalidate all of the other provisions of Act 77, including those that
have nothing to do with voting by mail, such as provisions eliminating straight party
ticket voting or providing 90 million dollars of financing for the purchase of new
voting equipment (which has already been spet). Invalidating the entire act would
ncedlessly nullifv “years of carcful [legislative] consideration and debate...on the
reform  and modernization of elections in  Pennsvlvania.”™ Mclinko v
Commaonwealth, 279 A.3d 339, 543 (Pa. 2022). Such an outcome would be
unreasonable, not to mention absurd, and 1t should be presumed that “the General
Assembly does not intend a result that is absurd[]...or unreasonable.” | Pa.C.S. §
1922(1).
2. Respondents Are All Proper Parties

Each Respondent is a proper party here. Among other things, the Seeretary

of the Commonwealth s required under the Election Code with to “receive from

county boards of clections the returns of primaries and elections, to canvass and
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compute the votes cast for candidates and upon questions as required” by the
Flection Code. 25 P.S. § 2621([). The Secretary is also charged with "determin(ing]
and preserib[ing]” the form of absentee and mail-in ballots {(id. §% 3146.3(b)
(abgentee ballots), § 313001 3(1) (mail-in ballots))and their envelopes (id. §8§ 31464
(absentee ballots). 3150.144a) (mail-in ballots)). Pursuant to these aathoritics, the
Seeretary has issued gurdance 1o county boards of clections that timely-submitted
mail-in ballots with a missing or incorrect date on the retum envelope must be
segregared and excluded from tabulation, including guidance issued on November
3, 2022, April 3, 2023, and April 19, 2024, Ex. 13. The Pennsvlvania Supreme Court
noted that the 1ssuance of such guidance was-the basis for the Republican National
Comumittee’s petition coneermng the dadog requirement 1n Ball, 28% A3d, at §, 13,

The County Boards of Elewvions are also assigned duties under the Election
Code that are implicated by the Petition. They are responsible for admimstering
clections 11 their counties, 25 P.8S. § 2641, meluding reviewing and processing
applications for absentee and mail ballots, i §5§ 3146.2b, 3150.12b; sending a mail-
ballot package that includes an outer envelope on which the voter declaration form
is printed. id. §§ 3146.6(a), 3150.:16{(a): and pre-canvassing and canvassing abscntee
ballots, inchuding examining the voter deelaration. id. § 3146.8(z). Thev are also

responsible. i accordance with Commonwealth Secretary guidance, with stamping
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the Retumn Envelope with the date of receipt, or otherwise tracking the dute of receipt
of & mail ballot to confirm s timeliness tn the Department of State's SURD system.

[n conjunction with the Application for Preliminary Injunction. cach of the
Petitioners bas submitted a declaration indicating the countics in which it conducts
clection uetivities, including one or both of the County Respondents, Ex. 1494, Ex.
[594, Ex. 169 7.Ex 1796 Fx. I8 96, Fx. 19 §8, Ex. 20 8, Ix. 21 9 5, [x. 22
9 5. It 1s not neeessary to join additional county boards; nor are they indispensable
parties, because Plaintiffs do not seek relicf agmnst them.

CONCLUSION

For the reasons set forth heremn, and m the sccompanying Applicaton for
Summary: Relief, Petitioners respectiully request that the Court grant this

Application and enter a permanent 1gunction in the form attached hereto,

L= 00 eourse. should this Court knd/or the Pennsvlvania Supreme Court declureas o matter of low
that Respondents’ application of tha envelope dating requirément is unconstitutional, other
county boards of glections would be expectad 10 heed that ruling, But the progpect of having (o
follow the law does not make them indispensable parties, As the Pennsylvania Supreme Courl
has stated, if the Declaratory Judaments Act were construed 10 require joinder ot all persons who
conld be affected by a challenge o legislanan “the valuable remedy of declaratory judgment
wonld be rendered impracrieal and indesd often worthless for derermining the validity” of stae
actions that cormmonly atfeer thie imterests of Jarge numbers of peaple, Cily of Philadelphio v
Conpmonvea{ih, BA8A 2 566, SK2RD (Pa. 2003),
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