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INTRODUCTION

Sometimes, silence speaks louder than words.  For all the words thin
Petitigners, the Dlemocmnc Intervenors, and the Secretary (eollectively, “Movants”),
devote o their latest joint assault on the General Assembly's date requirement, two
of thetr omssions independently decide this: case and render evervihing else they
sy arrelevant.

Firdt, Movants do not even adidress the Hon™s share of the procedural delects
in this suit that the Republican National Committee and Republican Party of
Pennsylvanin (collectively., “Republican  Intervenors”™) pointed out m their
Preliniinary Objections now docketed with the Court.  See June 10, 2024 Order.
Wost glanngly, no Movant explains how ihis Court has subject marter jurisdiction,
Only the Pentioners-address thisizsue at ull—in one .pm‘agfuph. See Pevr Br. 36-37.

Thus, neither they nor any of their allies even menfion—let alone take
seriously—Judee Casler’s opimon in Republican National Committee v Schaide,
Na, 447 M.D. 2022 slip op. at 20 (P Commw. Cr. Mar. 23, 2023 (attached as
Exhibit Al on which Republican Intervenors” Preliminary Objections are based, see
Prelim. Obgs. 24-33. Yet that case 1s entimely on pomnt. Petttioners” only basis for
suing the Secretary is his non-hinding Gwidance regarding the date requirement, See
Pel, Br. 37 Thus, undor Republican National Commirtee, the Secretary is not a

proper or indispensable party. See Republican Intervenors” Summury Reliel Br. 11-



13 "Summary Relier Br.™), Bepudlican Nav'l Comme, Ex. A ot 13-14, 18-22; see
alvo Respondent Boards Stitenient & {confirmmy that they “have seét aside and not
counicd abgentee and mail-in hallots that arrive in undated or misdated outer return
envelopes™ “in compliance with the Pennsylvams Supreme Court’s onder in Sall,”
not the Secretary's Guidance) (“Boards Br.™).

Accordingly. egain under Repishfican National Committee, the proper
defendanis —the ones who actually decide whether mail-baliot declarations are
properly filled out—are the 67 county boards ol electiong. See Summuiry Reliel Br.
1318 Republican Nai 'l Compi. Ex. A gt 1314, 18:28 " But g Judege Coisler held.
oupng the county boards is insufficient 1) mvoke this Cowrt’s jurisdiction—and
Petitioners named only two county baards, Allegheny County and Philadelphia
Commty (collectively, “the Boards™), in any event. See Summury Relief Br. 15-1%;
Republican Nat'l Comm:, Ex. A at 1314, 1828, Indeed, the only differences
between Republican Narenal Commitree and this case are thar the Republican
pietitioners in Republican National Comminee jomed all 67 county boards: wiile
Petitioners here, now supporied by the Democratic Party, have joined only the two
Bowrds,  Thus, because the Count lacked jursdiction wn Repulfican National

Committes, 1 lacks jurisdiction here, 100,

' This Briel uses "mail bullot™ to fefer 1o both an absenice bullot, vee 25 P8,
§ 3146.6, and o mail-in bullot, see id § 3150.16,

i



Secomd., Movams fwil 1w plousibly distimguish the Pennsylvania Supreme:
Court’s controlling decisions rejecting therr Free and Equal Elechons claim:
Pennsylvanta Democratic Party—which upheld the entire decluration mandate of
which the date requirement is part—und Ball.  See Summary Relief Br. 28-31,
Movants, moreover, fail to eite u single case invalidating @ ballot-casting rule under
the Free and Equal Elections Clause. Not ome.  This confirms what Republican
Intervenors hove already proven: the Clause serves important functioms, but it does
nol give the Judiciary o freewheeling license 1o second-gliess and usurp the General
Assembly’s power (o set ballot-casting rules.  Summary Beliel Bro 31-40; Pa
Democratic Party v, Boockvar, 238 ASd 5345, 374 (Pa. 20200 (“While the
Penmsylvanis Constitution mandates that elections be “Tree ond equal.” it leaves the
task of effectunting that mandate 1 the Legishature. ™),

Movants offer vanous other ments arguments, but all fail. There is no
precedential support for Petitioners” and Dempcratic intervenors” invitation to wield
the Free and Equal Elections Clause to apply strict serutiny to any ballot-casting rule
that results in a vote not “being counted™—a shocking proposal that, unsurprisingly,
even the Seerclary docs not endorse. In fact, the Penpsyvivania Supreme Count’s
precedent forecloses applying strict serutiny here. See Petition of Berg, T13 A2
06, 1109 (Pa. 1998) (“To subject every voung regulation to stnet scrutiny ...

wold mie the hands of states secking to assure that elections are operated equitably

uibs



und efficiently.”): Fa. Democratic Parey, 238 A3d mt 372-50 (not applying stnict
seratiny to challenges to declaration mandote o secrecv-envelope rule), Thete is no
hasiz in Pennsyivania, analogous state, or federal constitutional law for Movants’
various proposed interesi-baluncing tests. Summary Rehief Br. 43-54. Tnvulidating
the date requirement would also viplate the Elections ind Electors Clauses of the
LS. Constitutipn, fd at 54-55. And barring enforcement of the requirement wonld
invalidaie all of Act 77 and universal mal voting in Pennsylvama, i a1 55-58

Even if Petitioners could overcome these latal ommssions in their arguments,
they cannot prove that this Court may even grant their requested reliel. Pentioners
did riot seek any reliefagainst the two Boarde i their Petition, see Pet, ¥ 92, butl now
purport 1o do so, see Pet App'n ¥ 73, Any such relief, however, would render the
date requirement non-mandatory in twe counties but leave iwmandatory in the other
65 eounties: [t therefore would violate the Penngylvanig Constitution”s requirement
that “falll laws regulating the holding of ¢lections by the citizens ... shall be umi form
throughout the State,” Pa. Const. art. VIL & 6, and the Equal Protection Clause, Bush
v o, 5331 ULS. 98 (2000).

Finally. the equities counsel against swarding the Petitioners any reliel at'this
late juncture. Even afler the Pennsylviania Supreme Count refused to acoepr their
Free und Equal Elections argument i Ball, Plaintiffs waited a vear and o half to

resurrect this claim—instend pursuing varous other failed atacks on the dare

"



regquirement. They wanted w pursue this several-nmes-over backup theory unul the
middle of o contentious election vear, As the Pennsvivanin Senate leaders point out,
“Petitioners and their counsel” have “treat|ed] the Pennsylvantas and federal judiciary
like o rouleite wheel, consiantly festing out novel theories hopme  they will
eventually win something ™ Legislators” Br, 26, This gamesmanship threatens (o
destabilize  Pennsylvanin’s election mules, undermme confidence in election
integnity, and dnmage the credibility of the ﬁcnnﬁ}'lvuniﬂ Judictary. Itwall also harm
Republican Intervenors,  The Count should vor reward Movams' lTust-mimute
mancuvering,  Rother, os explained more fully below, the Court should deny
Petitioners” Application for Summiry Relicl and grant Republican Intervenors”
opposing Application for Summary Relisi,
COUNTERSTATEMENT REGARDING FACTS

Petitioners  ert when they suggest that the parties, including Republican
Intervenors, agreed o the faots—and oxly the facis—presented in thelr Petition and
Application for Special Relief in the Nature of o Preliminary Injunction. See Pet.
App'n 5. Indeed, Republican Intervenors” Preliminary Objections were also i the
record ot the June 10, 2024 status conference.” ., but Petitioness” brel makes clear
that they do notagree to the facis presented there; see Prelim: Obys. 1 146 {notung

thal the dute requirement serves “unguestionable purpose[<]”).

5



Insiead. the parties agreed that, Tor the sake of judicial efficency. there was
no need for further diséovery ot an evidentinry hearing bifore the Court ¢ould
censider npplications for sumunary reliel. That is because “[tihe facts necessary 1o
decide™ this case and the vanous defenses “are well-known to the panies.” us
“fulsome discovery” and fuctual and legal presentiations have already taken place in
prior date-requirement lHtigation.  Pet. App'n 3. Thus, as the Secretary has
cxplamed, the partics may mvoke facts and evidence from those prior cases here, as
well as other matters appropriate [or judiciz] notice. See See’y Bro 5 n.3.

The Secretury and the Boards agree because they rely upon facts thit were not
presented in the Petition or preliminaty injunction application. See, eg. Sec’y Hi
19-21 (discussed infra 25-27); Boards Br. 3-4. Republican Intervenars also
highlizht below facts and evidemes thiat have repeated|y been presented in prior date-
requirement litigation, meluding cases in which Petitioners and the Secretary were
parties or amici.  Those include the rejection rate for mail ballots duc 1o
noncompliance with the seerecy-envelope requirement upheld i Pennsylvanic
Demaocratic Pariy, see infra 26-27, gs wiell a8 “pleadings and judgments,” Sec’v Br.
5 0.3, from Commonwealth v, Mihaliak, which underscores the date requirement’s
wmiti-fraud purpose. see infia 46-47; Ball v. Chapman, 289 A3d 1, 15 (Pa. 2023)
(noting evidence from Mibaliaky, Po. State Conf, of NAACP v Sehmide, 2023 WL

SO91601, at *31 .39 (W.D. Pa, Nov. 21, 2023} (similar), rev'd. Pa, State Conf. of

{3



NAACE v. See 'y Commaonwealth of Pa., 97 F4th 120 (3d Cir. 2024). Pennoners
make no mention of dny of these facts and evidence, even though they are properly
before the Court. See Sec'y Br. 5 n.3,

STANDARD OF REVIEW

At any tme alter the filing of o pretition For review i an appetlate or originol
Jurisdiction matter,” this Court “may on appheation enter judgment if the nght ol the
applicant therto is clear”  Pa. RALP, 1532(b).  "Summary reliel 15 similar to
summary judgment under the Pennsylvanin Rules of Civil Progedure,” Marcellug
Shale Caal, v. Dap't of Env't Pror, 216 A3d 448, 458 (Pa. Commw. Ct, 2019).
Summary relief therefore 15 not approprste where the applicant has no “clear”™ right
1o “the requested reltel under the law.” @l

ARGUMENT

L. THE COURT SHOYLD DISMISS THE PETITION DUE TO ITS
MY RIAD PROCEUURAL DEFECTS.

The Court showld gramt summary relief and dismiss the Petition for lack of
stunding, lack of subject matter jurisdiction, and fatlure to join indispensable parties.
See Prelim. Obys. 13-37; Summary Relief Br, | 1224 Movants largely ignore these
procedural defects, and il o overcome them,

A.  Petitioners Lack Standing To Sue The Sceretary,

Republican Intervenors have aleady shown that Petitioners lack standing to

sue the Secretary. See Summary Relief Br. 11-15. In truth, to make the point.

.T-



Republican Imervenors could have simply copred and pasted this Court’s decision
in Republican National Committee v, Schinfdt and just chinged the petitioners’
NIMEs.

Rupubirean National Committee 15 indeed indistinguishable from this case.
The Secretary™s only action Petitioners challenge is the Secretary's Guidunce, Sec
Pet. 10, 13, 17, 20, 23, 26, 30, 33, 36, 42-43, 7% Pet. Br. 37. But s this Court
explaned in Repubiican National Commutee, the Secretary “does not have control
over the County Boards” admimstranon of electons. s the General Assembly
conlerred such authoriby solelv upon the County Ba:r.uds Republican Nat T Comni.,
Exhibit A at 200 (the Scoretary s “dutics dnd resoonsibilities” under the Election Code
“are limited™),  Accordingly, as Judge Ceisler und other courts have held, any
Secretary guidance regarding sdmmistration of elections does not affect the county
boards” legal obligations and s not legally binding or enforceable against them. See
Republican Nar'l Comne,, Exhibit A at 13-14, 18-22: see also In ve Canvasy of
Abventee & Mail-In Ballows of Nov. 3, 20200 Gen. Election, 241 A3d 1058, 1078 n.6
(P, 2020) ([ T]he Seoretaty has no authority o definitively interpiet the provisions
of the Election Code ™), Jiccuredli v Allegheny Cuty B of Elections, 2:20.¢v-1831-
NR, 2021 WL 101683, at *5 n. (WD Pac Jan, 12, 2021) ("[U nder Pennsylvania,

law, the Secretary’s pre-glection guidance is just thut—guidance. County boards of



clections uinmately deternune wht ballos 1o coumt or not count m the (st
instance. )

Thus, there = no “cousal connection” between the Seoretary™s Guidance and
Petitioners” alleged hurm of county boards not counting noncomphiant mail ballots,
Firvarm Owners Agaimst Crime v Papenfiwe, 261 A 3d 467, 473 (Pa, 2021),
Accordingly, moreover, a court order invalidating the Gudance would not “redress”
Petinoners” afleged harm. See i@ at 474, Peutioners therefore lock standing to sue
the Secretary. See Summary Relief Br. 11-15.

The two Boards™ Statement of Position '¢onfirms this result. The Boadrds do
ol even mention the Secretary s Guidanee, See Boards Br. 16, Instead, they elarily
that they “have set aside and not countedd sbsentee and mail-ln ballots that arrive in
undated or misduted outer retum wavelopes™ “im compliames with the Pemnsyivanii
Supreme Cowrt s order in H_:’IH.." Id. at 6 temphasis added), And they “will continue
to do so, absent an order from this Court or the Penpsyivania Supreme  Court
direening [them) to handie sach ballots in a different manner™ Jd In other words,
invalidition or recission of the Secrctary’s Cudance will not resull in the Boards
counting noncompliant ballots. See dd The Seoretury’s Guldance thus has no cansal
connection to Petitioners” alleged harm, that harm cannot be redressed by an order
against the Secrotary, und Petitioners lack standimg 1o sue the Secreturv. See id.; see

also Summary Reliet Br. 11-15.



Nombly, wo. the Secretary doies nor endorse Petitioners” theory thut s
Guidance injures them by binding county boards, After all, saving so would impenl
other guldunce the Secremmry moyv wish (o 1ssue and regquire reversing the Seeretury's
pror contrary representationy to thes Court. See Chapmean v Berks Cagv Bd. of
Elections, No. 355 MDD, 2022, 2022 WL 4100998, at * 10 (Pa. Commw. €t Aug. 19,
2022 (the Secretary aclmuﬁ_‘]ﬂdg‘]ng he “does pot have the authonty to direct the
Boards to comply with [0 court order|”k; Pa. House of Representatives: State Gov't
Comm. Hearing. In v Election Cversight Peonsvivaina Depariment of Stalek
Eleation Guidainee, (Jan. 21, 2021), ot 23-23 (previows Secretary acknowledginy thit
o Secretary’s guidanee is not directory ), availedle ar hups:inyurl comdwxjvdde

Petitioners do not ¢ounter any of this. They merely assert that “the issuance
of [the Secretary's] guidance wasilic basis for the Republican National Commiitlee’s
petition conceming the datimig requirement i Ball” Pot, Br. 37, Petiioners are
correct that the Ball penvoners—wheo included Republican Intervenors. here—
named the Secretary as a respondent and challenged the Secretary’s then-existing
Chdance. Bafl, 2589 A 3d ot 8. Bt that 18 inconséquential here for ot least three
TCRSONS,

Firve, Ball involved an exercise of the Pennsylvania Supreme Court'’s King's

Beneh power, se¢ i at 8 n.2, which is not constrained by the statutory limits on this
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Court’s jurisdiction at issue in Republican Natonal Comminee, see 41 Pa. C5.
§ Tol{all 1), vee advo Summiry Relief Br. 15-18,

Second, the guidance challenged in Ball created b "lack of clarity” regarding
whether counly ‘boards were required 0 enforce the dute requirement—and
threatened W cause inconsistent enforcement of the requirement across the
Commonwealth m the 2022 geneml! election. See 289 Add at 13, 19200 In
particular. ot the nime of Sall, Commonwealth Court opimons and “vacated”™ federal
court opintons offéred “comradictory™ holdings recording whether the date
réquiiement ¥ mandatory. Jd. at 19, The challenged Sedreétary's pundanoe was an
“unumbiguous™ statement advocuting one of those “competing™ holdings. Jif. It
therefore created a risk that some couirly boards would enforce the requirement
while others might not.  See i The Ball petitioners sought the Pennsylvania
Supreme Court’s “clanty™ so that all county boards would apply the date requirement
consistently, See 1 ar 3, 19-20),

Here, by contrast, there 1s mo “kack of clarity™ or “comtradictory™ judicial
precedent, @ ot 13, 19, because Boll and Pennsvivania State Conferénce of the
NAACE unambiguously require all county boards to enforee the date requirement
and not to count noncompliant ballots.  See. eg., Boards Br. 6. The Guidanee
Petitioners challenge reflects this uniformity in decisional law, Thus, unlike in Ball,

Petinpners are not seeking o prevent inconsistent application of the dare
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reguirement (bot, in fact, (o creare L sée imfra Pas LD TN Tnstead. they “facially
challenge]] an existing mwerpretation of settled Tow,” which the Pennsvivaniy
Supreme Court has held is insufficient to eswblish stunding. See Buaff, 289 A3d u
149,

Third, the Ball petitioners also named 41 67 county bourds of elections and,
thus, could secure o umiform order directing all 67 boards to enforce the date
requirement.  See i, ot 1. That is exactly what happened m Ball. where the
Pennsylvania Suprenme Court issued a remedial order directed only 1o the boards; nor
to the Scoretary, See 284 A 3d 1189, 1192, November [, 2022 Order (attnched as
Exhibit B) (“The Pennsylvania county boards ol elections ure herehy ORDEREL 1o
refrain from counting . . 7)) (“Ball Ordes™) In lacl, the Ball order did not require
the Secretary 1o do anvihing—meluding rescind or modity the challenged guidance
whnse position among “coptradictory™ judicial precedent Ball overmuled,  See G
Petitioners here. however. have named only the two Boards, so i they were 1o secure
any reliel. ivwould not bind the 65 other county boards. See infra Parts 1D, 1L

Thus, Republican National Commiftee—which issued after Boll—controls
the question before this Court. Movants saw Republican Intervenors” arguments on
this point in the Preliminary Objections hefore Movants liled their current briefs,
See Prelime Objs. 9-10, 23-27.  Yer remarkably, Movants say nothing abou

Republican Natlonal Committee. Any belated response in their opposition briefs is,
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guite Irankly, sandbageing. as Republicon Intervenors will not have an opporuniny
to reply.

B. This Court Lacks Subject Matter Jurisdiction Because The
Sceeretary Is Not A Proper Or Indispensable Party,

This Court lncks jurisdiction under 42 Pa. C8. § Tol(a)(1). See Summury
Relief Br, 15-18. Although the Secretary 18 un “officer” of the Commonwealh, his
Joinder in this case does not cstablish jurisdiction becouse he 15 not an “indispensable
party o the action.™ Republdican Nat 1 Comm., Exhibit A ut 17, The relief Petiioners
seck obviousty st be “uccomplished in the absence of” the Secretary because any
order invalidating the Guidance will ner result i any county hoard of eléctions
counting undated or ousdated mail ballots  fd. at 17-18; sigra Part LA; Swnmary
Relief Br. 11-15; see afvo Boards Br. o

Onee apmn, Republican Notional Commiittee 18 dispositive,  Sce Republican
Nat'l Comm., Exhibit A at |8-22, There, betause the then-Acting Secrctury's
guidimee was not binding on county boards, Judge Ceisler held that “meaningful
relief™ could be accomplished in his absence through suits agsinst county boards
and. thus, that he was not an jndispensable party. /d  Judge Ceisler therefore
disnussed the case for lack of subject matter junsdiction. Seeid, at 18-28.

The same Is true here, and the Court should dismiss the Penton for lack of
Jurisdiction. See Summary Relief Br, 15-18. Petitioners can obtain the reliel they

seek only by subts against county boards {iled in cach board's home county, See fd
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Once again, Republican Intervenors previously made this wrgumemt @ length in o
filing Movants sow before {iling their briefs. See Prelum. Objs. 23-27. Oneie again,
Movants say nothing in response,

. The Court Lacks Subject Matter Jurisdiction Over Any Claims
Against The Boards,

This Court also lecks jpnsdiction over any ¢laims Petitioners purpert (o plend
sgaingt the twiy Boards, See Summuoty Reliel Br. 19-20, First, the Petition secks no
redress sgdinst the two Boards,  See Pet. 4 92; Summary Relief Br 19; Firearm
Ohters Against Crime, 261 A3d at 474, Second, even if Petitioners can fix that
pleading fatlure by purporting to seek relief agarist the Boards npw, see Pet. App'n
Y 73, the Court still Incks junsdiction becouse the Boards are local authonties, not
“agencies” of the "Commuonwealth govemment.” 42 Pa. C8. § 76 10a) 1)) Summury
Relief Br 19-200  As Judge Ceisler previoisly held in Republican Nationa!
Conmittes, county bourds are nit “Commeonwealth ngencies™ whose joinder can
bring 4 case within the Count’s originul jurisdiction. Republican Nat'l Comm.,
Exhibit A ut 22, Summary Rehief B 19-20,

Hep_uhlicaﬂ Intervenors also made this argument m thewr Preliminonry

Objecnions, see Prelimy Obs. 31-33, vet Movants say nothing relevant in response:
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D. In The Alternative, Petitioners Failed To Join Indispensable
Parties.

Even if the Cournt had junisdiction and Petitioners had sough reliel against the
two Boards. the Court still should dismiss the Petition because Petitioners failed to
Join indhispensable parties: the 635 othor county boards of elechions. Summary Rehel
Br. 21-24

The other county boards are Indispensable parties for two reasons. Fiesd, any
order purposting to affect the other county boards’ enforcement of the date
reguirement (which cannot issue in acase inwhich they dre not parties, see Sunmary
Relief Br. 21-23), affects “nghts” and obligations they hold that “are so connected
with the ¢lwms of the hitigants that no decree can be made without impainng those
nghts.” Polvdyne. fne. v, Philadelphioe, T8 A3d 495, 496 (Pa. Commw. O 2002);
see alse Summary Relief Br. 21-23.

Secomid, ordenng just the two Boardd awet ro enforce the date requirement
wauld ereate disuniformity across the Commonwealth becuuse the 63 other boands
are bound to continue to enforce it utider Ball. See Summary Relief Br. 23-24;
Boards Br. 6 As a result, voters who cast ymdoted or misdated mail ballots in
Allegheny or Phuladelphia Connties, on the one hand. would not be treated “alike”
wilh veters who cast such ballots inany of the other 63 counties. Kerng v, Kane, 69
AZd 3¥E, 393 (Pa. 1949). Any ordet ericating this disuhiformiuty wiould violate the

Pennsylvinia Constitution. See Pa Canst. att. VIL 86 ("All laws regulating the
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holding of elecuons by the citizens, or [or the registuation ol electors, shull be
uniform throughouot the [sJtate ") Kers, 69 A 2d at 393 (“To be uniform in the
constitutionul sense, such a law must treat all persons in the same ciroumsianees
whike ") Wingtom v. Moore, 91 A_S20, 524 (Pa. 1914) (similar), 1t would also violate
the LS. Constitution's Equal Protection Clanse.  See Buxh, 331 US, at 106-07
(courts viplate Equal Protection Clause when they order different “counties [to] use] |
varying standards to determine what [constitutes| o legal voie™ n the same election);
see alve Summary Reliel Br. 23-24.

Movanis™ only response to these problems = 4 [ootnote in Petitioners” briel,
which obliquely addresses only the second somt.  Petitioners thsla “other county
boands of elections would be expected 1o heed |a] ruling” from this Court or the
Pennsylvania Supreme Court invadidating the date requirement 1 & case in which
they are not named parties. Fot. Br. 38n.12. But there 1sno basis for that msistence:
Like the Boards named here, the 65 unnamed boards remain bound to “compl]v]
with the Pennsyivania Supreme Court’s order in Ball™ absent a courtorder “direetmg
[them] to handle such ballots n a different munner.” Boards Br. 6; see wlvo Ball
Order; Summary Relief Br, 23-24; Chaprman, 2022 WL 4100998 {involving county
boards that declined to count noncomplisnt  ballots notwithstanding  prior

Commaonwealth Court opinion), overetded on other grounds, Ball, 289 A3d 1, Such
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an order. however, may ssue agmnst them only inoa case m which they are nuomed
parties. It cannol issue here. See Summabry Relwel Br. 23-24,

The Court should decline Petitioners” request to cteate disparate cleclion rules
seross the Commonwealth in violation of the Pennsylvania Constitution snd LLS,
Constitution shortly belore o presidential election. 1t should deny Petitioners’
Application and grant Republican Intervenors” Application.

I. THE COURT SHOULD ENTER JUDGMENT AGAINST
PETITIONERS BECAUSE THEIR CLAIMS FA'L ON THE MERITS.

Even if Petitioners could overcome the myriad procedural defects in this suit,
the Court should still enter judgment against them' because their elaims finil on the
merits. See Summary Rehef Br. 24-58,

A.  The Pennsylvanin Supreme Court Flus Rejected Free and Equal
Elections Challenges To The Date Requirement.

The Court should reject Pettioners” Free and Equal Elections challenge 1o the
date reguirement because the Pennsylvania Supreme Court has already doneso. See
Summury Relief Br. 28-31,

In Pennsylvanio Dempcratic Party, the Pennsylvania Supreme Court upheld
mundatory application of the enfire decluration mandate for muil ballots—which
encompasses the “fill out, date, and sign” requirements—without requirng an
ppportunity o oeure, 238 A 3d at 372-74 (quoting 25 P.S_ 88 3146.6(a), 3150.16(4)

(emphasis added)); soe also Summary Relief Br, 28-29. Indeed. the Free and Equal
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Elections Clause does not reguire counting mail ballots that “voters hove filled o
incoripletelv of meorreetly,” evien where voters have committed only “minor errors”
on the decloration, Pa. Democratic PartV, 238 A3d at 374, see also dd at 373 (50
long as a voter follows the requisite voting procedures, he ar she will have an equally
effective power to select the representative|s] of his or her chivice.” which is all the
Clause guarantecs). That 1s because the Clause “leaves the task of effectuating [its)
mandaie” to “the Legislature,™ Jd. ot 374, [t thus rests with the General Assembly
to decide both “the procedures for casting and counting a vote by mail™ and whether
even “minot errors” in complving witly these procedures warrant rejection of the
ballor &l see Summary Relief Be, 28-29,

Here, the General Assembly has decided that the date requirement portion of
the declarstion mandate uphell i Peansvhvanta Demuocratic Party 1% itself
mandatory—and that even “manorerrors” i complying with it warrant rejection of
amul ballot. 238 A 3dar 374, The date requiremem therefore does not violate the
Free and Equal Elections Clause.  See rd. The Pennsylvania Supreme Court
reiterated this conclusion i Ball, when it rejected a statutory challenge 1o the date
reguirgment i the face of Free and Equal Elections srguments. See Ball, 289°A 3d
at 14-16 & 077 see Summory Reliet Br. 29-31.

Petitioners-do not address Peansylvania Democratic Parnv's holding on this

point. See Pet, Br, 13, They also claim that the Free and Equal Elections challenge
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1o the dote requimement was not before the Cournt i Sall. See . Tetitioners are
mistaken. See Brief for Respondéents in Ball, 2022 WL 18540590, at *37 (“Tmpuosing
drawonian consequences for nsignificant erroes could, o8 s the cuse here || implicate
the Comstitution’s Free and Equul Elections Clausel.]™); Demoeratic Intervenors’
Ball Br., 2022 WL 18540587, ut *1-2 & *5-10 (discussing alleged lack of purpose),
*20-32 (making argument under Free and Equnl Elections Clouse and urging € ourt
to apply interest-batancmg rest),  While those arguments partinlly sounded
constitutional avoidance. the Pennsvlvania Supreme Court did mor accepr or
ncknowledge any constitutionial problenmt with mandstory application of the date
requitement, demonstenling that it saw oo serious constitutiodal guestion in the case.

Indeed, the court expressly aofed that it heard and considered Free ind Egual
Eleetions challenges to the dite tequirement.  See Ball, 289 A3d st 14-15
(discussing Free and Equal Elections arpuments raised by the parties); id. at 16 n.77
(discussing alleped lack of “functionality™ of the date requirement). Not a single
Justice endorsed those challenges.

Movantz claim that o footnote i Justice Wecht's opimon supports their
position because it refors to the Free and Equal Elections Clause in 8 purt of the
opinion not spenking for the court.  See Per. Br. 13, But he was relerming 1o
interpreting potential ambiguities in the federal Materiplity Provision-—naor the date

requirement. See Bafl, 289 A 3d a1 27 n. 156, While actually speaking for the court,
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Justice Weeht held tha the date reguirement s unombiguous and mandmory. See
(el at 20-23. And neither he nor any other Justice suggested the date requirement
violates the Free and Equul Elections Clouse. See, ez, i ot 14-16:& 11,77, 20-23,

Instead, the count upheld the date requirement in an opinion that remains
binding on county boards and this Court. See. g, Boards Br. 6. For this reason
glone, the Coun should deny Petihoners” Application and  grant Republicon
Intervenors” Apphicarnon.

B. The Dare Reguirement Does Not Vielate The Free and Equal
Elections Clause.

Even if the Court concludes that the Permsylvama Supreme Court has not
resolved this precise question, it should sull reject Petitioners’ Free and Equal
Elections clam because controllmg fuw mokes clewr thm the date requirement
comports wilh the Clause, See Sumpuiry Reliel Br. 31448

1.  The Puie Requirement Comports With The Free and Equal
ElecGons Clanse’s Equal-Opportunity Guarantee,

Petiioners bear a4 heavy burden of prool:  They must overcome the strong
presumption of constitutionality, see Mivon v Comminwiealth, 759 A 2d 442, 447
(Pa. Commw, CL 2000), by showing that the dote requirement “clearly, palpably,
and plainly vielales the Constitution,” Leagwe of Women Voters v, Commonwealth,
V7% Ad 737, 801 (Pa, 2008). Their Free and Equal Elections claim thus requires

them to prove that the date requrement “makefs] it so difficult [to vote] as to amount
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to w demal”™ of “the franchise.” fd. w 810, Petitioners and the other Movants have
not done so and cannot do so. As pant ol the constitutional declaraton mandate and
like the constitutional sectecv-envelope rule, the dite requirement is noneutral, fon-
discniminstory bullot-casiing rule that dees not violute the Free und Equal Elections
Clause. Sew Pa. Democratic Party, 238 A3 ut 372-80; Sumnury Relief Br. 3136,

Indeed, the Pennsylvania Sypreme Court has aever mvalidated o neutral
ballnt-casting rule wnder the Clause.  See Summary Relief Bro 310 BEven now.
Mavants have failed o wdemtify any such case. Nor could any such cuse exist: The
Free and Equal Elections Clavse’s plain text and hastory, and the authortative case-
law comstruing it. moke clear that it does not constrain the General Assembly's
wutherity to pdopt neatral ballot-casting rales fike the date requirement

The Cliuse directs thar “felections shall be free and equal.” Pa. Const, art, 1,
§ 5, and delegates the “task of effﬂctllntmg that mandate to the Legislature,” Pa
Dermaeratic Parry, 235 A4 3d at 374, 1t therefore does not empower Pennsylvania
courts o second-guess the General Assembly s poliey judgments when it comes o
adopting bullot-casting rules, to “ereate stalutory  language that the General
Assembly chose not to provide,” or "o yewrite the Election Code 1o align with 2
litigant"s notion of good election policy.™ fd. at 373,

Rather, whit the Clanse guarintees is that all Pennsylvinia viters “have the

same free and equal opportunite toselect [ther] representatives.” League of Woimnen
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Paters, 178 ASd w 814 (emphasis added). This egual-oppormmery guorantee does
not ensure that all visters will avail themselves of the opportunity. Tt therefote does
ool cvempr volers from having o comply with neutral ballot-casting rules the
Cieneral Assembly enacts o govern how voters complete and cast their ballots, such
s the declurgtion mandate of which the date requirement is part and the secrecy-
envelope requirement.  See id.; see Pa Democratic Party, 238 A.3d ot 372-80; see
Summary Relief Br, 31-36, Instend—as the Secretary explamned in Pennsylvama
Demeacraric Pari—ithe Clause guarantees that all voters will be subject o the same
bullot-casting  rules und will enjoy “equally efitctive power to select the
representatives ol [their] choice™ so loag as they “follow[]™ thesd rules. 238 A3d
373 (quoting League of Women Voters, TT8 AL 3d at 809),

The date requitement thereliore comports with the Clause, It grants every
Pennsylvania voter “the some free and equal opportunity” to vote by mail in
compliance with the daie requirgment or to vote in person wirhaut even heing subject
fo the date reguirement. League of Wonten Voters, 178 A3d at 814 In other wonds,
i carnes out the Cloose’s guarantiée that ull Pennsylvanin volers wield “equally
effective power 1o select [thelr] representative]s]™ so long as they “follow[] the
requisite voting procedures.™  Pa. Democratie Party, 238 A3d wt 373 (quoting

League of Women Vorers, 178 A.3d a1 809y,



Nor does the date requirement “make o .. difficult” o vote. ler alone “so
difficult us o amonnt 1o denial”™ of “the franchise.” Leaeue of Women Voters, 178
A3d at 810; yee Summary Reliel Br. 35-36, In the first place, Pennsylvanih low
permits all voters to vote in persan without camplying with the date requirement,
see, e, 25 PS8 § 2810, and 3 requirement that i inapplicable o an entire
umiversally available method of votmg does not make voting “sp difficult as to
amount to a deninl™ of “the franchise,” League of Women Fovers, 178 A5d ar 810.
Thint is especially true here, where according 1o Petitioners” own Ggures, the majority
of Pennsvivaniy voters vole In petson and, thus, ore not ¢ven subject Lo the dote
reguitement. See Summury Reliel Br. 35, Bell v Goannaway, 227N W24 797, 802
(Minn. 1975) (recognizing that legislative regulation of the mud] voting “privilege”
canmot violate the right to vote).

In the second place, even when it eomes to mail voting, the date requirement
18 not “so difficult™ 1o comply with “as to amount to a denial” of “the franchise ™
Leapue of Women Vorers, 178 AZd at 810 see Summary Reliel Br. 3540,
Petindness” own position contermplates a8 much, since they do not challenge the * Al
oul” and “sign” aspects of the constitutional declaration mandate—and they offer no
explanstion as 1o how dating the declamtion is more difficult. Maoreover, signing
und dating docoments is a mandatory and common feature of life, and it amounts to

nothing more than the “usual burdens of voring” in Pennsylvania ond across the
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country. Crawford v. Marion Carv. Election B . 353 TS 181, 198 (2008) (opimion
of Steveds, L) /d at 204-09 (Scalia, I, concurring); see afso Summary Relief Br.
3337, Y[Blecause voting necessurily requires some effort and complinnce with
some rules, the concept of a voling system ... that furmishes an equul ‘opportunity”
tor ciest a ballot™—such s Pennsylvania’s svstem under the Free and Equal Elections
Clovse-—"must tolerate the “vsoal burdens of voting ™ Braovich v. DNC, 5494 118,
47, 669 (2021) (quoting: Crawford, 353 US. at 195 (opinion of Stevens, 1)k see
alvo League of Women Voters. 178 A3d at 814 (Free and Egual Elections Clause
guarnntess "equal opportunity ™).

Indeed, dating a ballor declarution is B less difficult than performing other
tasks—such as Alling out the entire declaration, including the signature wnd date
fields, or plactng the ballot in a sevrecy envelope—that the Penmsylvania Supreme
Court has upheld under the Free and Equal Eh:_clit:-nf_t Clause, See Pa. Democratic
Party, 238 A3d at 37250, And dating a ballot declaration is far less difficult than
tasks the US. Supreme Count has upheld s non-burdensome and constitutional.
See, eg., Crawford. 533 LS. ot 198 ("the inconvemence of making 4 trip to the
| Burcau of Motor Vehicles], gathering ... requived ducumenis, and posing for 4
photograph™ 1o ohtiuin a photo Wdentification); Srnovich, 594 US, al 678 (“Having
1o identify one's vwn polling plice and then ravel there to vote does not exceed the

“usual burdens of voring. ™).



Movams never expluin how complying with the dote requiremaent 1s difficult,
let wlone “so difficult as to amount to.a deninl™” of “the franchise.” League of Wamin
Verers, 178 A3dat 810, They offer ne evidence or argument regurding the objective
hurden imposed by the date requirement—which |5 the grvamen of the analysis
under controlling case-law. See id ; see alvo Summury Relief Br. 38,

Instead, they apparently believe that on uneonstitutional difficulty 15 shown
by the mere number of mail ballots thut were not counted m past elections due o
noncomplianee with the date requircment.  See Pet. Bro 2-10. They are mastaken.
Indeed, the only support any Mowvant cites for this I_Jusliiun 15 the Secretory s citation
to- o solo coneurrence. by Justice Weeht, who suggested he might deem n rule
unconstiutional if it results in an “iteivrthle ratio of réjected ballots."”  Sec’y Br.
18 (citing Pa. Democratic Parpy 238 A3d at 389 (Weeht, )., concurrmg)y. That
concurrence has not been gecepted as the law i Pennsylvanin,  Rather, the
Pennsylvama Supreme Court’s Free and Equal Elections jurisprudence turns on the
ebjective burden imposed by the challenged rule—ie., whether the challenged rule
"moke[s] [voting] so difficult ds o amount to 4 denial” of “the ffanchise™—nol the
number ol vilers who fudl te comply with it. League of Women Voters, 178 A3d mt
R 10, Summary Reliel Br, 38,

But even if the number of noncomplant ballots were Televant, Petitioners’

own figures demonstrate that the dare requirement does not result in an “intolerable
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rote of relected bullows™ Sec’y Br. 185, orimpoese an unconstiutional burden. Those
fivutes show that only 0.85% of mail ballots returned statewide in the 2022 general
clection were rejected due 10 atmeomplianee with the requirement.  See Summiiry
Relief Br. 38-39. They also show that the rate of noncomplianee deereased 1o only
0.56% in the 2024 primary elections. See dd gt 39,

The Secretary recites numbers from regent elections that have not been part
of the record m prior date-requirement cases and are not recited by Petiioners, See
supra 3-T.  In any event. those numbers only further confiom tha the dae
roquiiement does not impose an unconstitutional slwden. The Seoretary reports
noncomplionce rates of DR4% i the 2022 gonerul election (10,500 out of
1.244.000), 0.82% for the 2023 primary clection (4,918 out off $97,000), 0.54% m,
the counties thaut entorced the date requirement i the 2023 primary election (1,354
out of 230,380, and 0,62% in the 2024 primary election (4468 out of 713.811). See
Sec'y Br, 1821,

In other words, more than 99% of Pennsylvama mail vorérs complied with the
dute requicement even on 4 of the fgures Petinoners und the Secretary point to. A
requirement that over 99%, ol mail voters complied with—and that the majority of
Penmsylvania voters did not have 1o comply with because they voted in person—
cannot be “so difficult” to comply with “as to wmount to a denial” of the * franchise.”

League of Women Vorers, | T8 A3d ot §10; see also Summary Relief Br. 3740, And
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these noncompliance rotes are lower than the histone noncompliance mre under the
secivev-gnvelope requirement that the Pennsylvania Supremé¢ Court opheld in
Peansylvania Democratic Purty. See 238 A 3d a1 376-80; Summary Relief Br. 39,7

Movanis therefore have wholly fuiled 10 show that compliance with the date
requirement is “so difficult as to-smount to a denial” of “the franchise.™ League of
Wamen Vorers, 178 A3d ot 810 Instead, they attempt to move the gonlposts,
offering o smattering of arguments to strelch the Free and Equal Elections Clause to
subject the date requirement o searchimg judicial scrutiny, Gach of these arguments
15 Irreconciluble with the Clouse and controlling ciée-law.

1. Pennsylvania Law Forecloses Petitioners’ Request For Strict
Serutiny.

Petitioners and Democrane Intervenors first argoe thit the Court should upply
strict scrutiny to any eléction fEgulntion that results in ballots not being counted

because voting is o “fundamental” right. Pet. Br. 16-24; Dem, Br. 17-20. This

*The Boards also point to figures regarding an alleged “disproportionate] | eftect of
the dute requirement on “elderly Pennsylvama voters,” Boards Br. 3, that are not
mentioned by Petthoners; see supra 3-7. Even on their face, those Tigares are not
probative for at least two reasons,  For one; they come only from Phaladelphn
County and a single election, not from the Commaonwealth as a whole or multiple
clections, so they say vinually nothing abow “elderly Pennsylvania  voters™
stntewide peross clections. Boards Br. 3. For another, they sav nothig about the
rate at which elderly voters and other volers used mail bullots, See (@ nt 3-4,
Accordingly, they aie entirely congistent with the (very retl) possibility thut elderly
volers vole by mail al o higher rate than other voters and, thus, have a fower
noncempliosnee rate with the date reguirement than other volers. See @d
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undacious proposal has no legal basis—and. in fact, Pennsylvani law forecloves 1.
Sew Summiary Reliel Br, 4041, Asthe Pennsylvanio Supreme Court has explaitied,
“10 subject every vating regulation 1o strict serutiny™ would unduly “tie the hinds
of " the General Assembly when it “secks] to assure that elections are operated
cquitably and efficiently ™ Petition of Berg, 713 A2d at 1109 (citing Burdich v.
Tabwshi, 504118, 428 (1992)), And wielding the Free and Equal Elechions Clause
to achieve that outcome would mum the Clense on its head: “While the Pennsyivania
Constitution mandates that elections be “free and ecgual.” o leaves the sk of
effectunting that mandate to the Legisloture.” not the Jodiciary. Po. Democratic
Party, 238 A3d at 374, vee also Wington, 91 AL a1 522 (Mregulatfing] elections™ is
quintessentinlly “legishative™ funetion)

Thus, it 15 unsurprising that moae of the cases Petitioners and Demoeratic
Intervenors cite supports extending stnct serotmy to the date requitement, Some are
not even voung-related cases. See, e.g..James v, Se. Pa. Transp. Awth,, 477 A2d
1302 (Pa. 1984) (cited at Pot. Br. 19); Pap s AM: v Citv of Erte, 812 A.2d 391 {Pa.
2002) feited ar Pet. Br. 19). Another was a ballot-gecess challenge brought uider
the First Amemndment. not a ballot-casting challenge brought under the Free and
Equal Elections Clause. See fn re Nader, 858 A.2d 1167 (Pa, 2004), abrogeated an

ittt grownds by dnore Vodvarko. 140 A 3d 639 (Pa. 2016) (cited at Pet, Br, 19,



The other cited cnses recogmee thut voting is o fundamental nght bot acraally
paele ot extending strict serutimy (o ordinary ballot-casting rules. See Pet. Br, 16-
19; Dem. Br. 17-20, see alse Summuary Relief By, 4043, The most obvious example
ts Pennsyfvania Democratic Party (Cited Pet Br, 16; Dem. Br. 18), where the
Penmsylvania Supreme Court sgreed that the right to vote is fundamental, but did not
apply strict serutiny to the challenged ballot-casting rules, includimg the declaration
mandate of which the date requirement is part, See 238 A3d at 372-80. The same
15 true of Kuznik v. Westmorefand Carv. B, of Comm rs- 902 A2d 476 (Pa. 2006)
feited ot Per. Br. 18-19), wheie the Pennsylvania Supreine Court agam noted thut
vatkng i 0 fundamental right but did not apply strict seeating. And both this Court
wnd the Pennsylvania Supreme Courl gapressly declined to apply strict scrutiny in
Petition of Berg (cited at Pet, Bro 19), see 712 A2d 340, 34243 (Pa, Commw. CL
1998 713 A2dat | 109

Petitioners’ and Democratic Intervepors’ proposed approach thus conteavencs
their own cited authorities. The lone cuse Petitioners cite that mentioned strict
gerutiny in connection with adjudicating challenges to an election regulation |s
unpublished and easily disunguishable. See Applewhite vo Commonweanlth, No_ 330
MDD 2012, 2014 WL 184988, ar *20 (Pa. Commw. €1 Jan. 17, 2014) (cited at Pel.
Br. 19}, Thut case dealt with a voter-IT law that, critically, stute officiils were not

“implementing]” “pccording to s terms.” b ar *9. Because the [D-issuance
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process was “fraoght woth illegalities” and other problems. ot wos “difficull w
obtain™ g valid ID. ff at * I8, Indeed, the Court found tht “hundreds of thousands™
of people were al risk of being denied nocess 1o voling “through no fault of their
own." See i at *20 & n25. In those circumstances, the Courl agreed that the
regulation “mafde] it so difficult [to vote] a5 o amount o a deninl” of “the
franchise.” fd. at 19 (quotig Winston, 91 AL at 523,

Applewhite thus confirms that the Free and Equal Elections standard s
whether the challenged regutation “makes it so difTicult fro vote] as to wmount to o
deninl™ of “the franchise ™ See fl: Summare Reliel Br. 33 {quoting Winston, 91 A
ut 523), The date requirement i$ constitutional under that standatd becivuse it does
nol Block anyone—Ilet dlone “hundreds of thousands™ of volers—fiom voling
Hhrough no fault of their own.” Applenwdhite, 2004 WL 184988 at =20 & n 25,

Bevond these cases, the vast majonty of cases Movanis cite involved sratutary
constrpction, not corstitutional challenges under the Free and Egqual Elections
Clouse.  See. egr. Shambach v, Biokharr, 845 A2d 793 796-99 (Pa. 2004)
(identifying statutoty ambiguity and “liberully construfing]™ statute) {cited ai Pet.
Be. 1oy Petitivn of Cioppa, 626 A2d 146, 14849 (Pa. 1993) (gdentifving rule of
statutory construction but holding provision was imambiguous ) (cited ot Per Br. 16;
Dem. Br. 6): In re Luzerne Cotv. Return Bd,. 290 A 2d 108, 109 (Pa. 1972) (holding

a5 to “proper interpretation’ of statute) (cited at Pet. Br, 16, Bem. Br. 7-8); fa re
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Petitions to Open Balior Boxes. 188 A 2d 234, 2536 (Pa. 1963) (upplving stmuie)
(cited mt Dem. Br, 8, 19-20); Appeal of James; 105 A2d 64, 66 (Po. 1954) (elted at
Pet. Br. 16, Dem. Br, B); dppeal of Nerwond, 116 A 2d 551, 554-55 (Pa. 1955)
tapplying Pennsylvanis secret-hallot rule and coneluding voler did not “identifly]”
itmself within meaning of statute) (cited @ Dem, Br 8, 18-19% Perdex v Caty,
Return Bd, of Northumberland Crre,, 202 A 2d 538, 538-40 (Pa. 1964) (refusing to
consider orgument raised for first nme on appeal and declining to reach statutory
urguments) (cited at Per, Br. 28; Dem. Br. 7-8): Appeal of Gallagher, 41 A.2d 630,
632 (Pa. 1945) {interpreting and dpplving statule) (cited ot Deny. Be. 8, 19)

Such authority is irrelevant here because the Pennsylvania Supreme Court has
lready construed the date requirement and held it 1o he unambiguous and
mandutory. See Ball, 289 A 3d s 26-23; sew also Per. Br. 27-28. That helps explain
why Maovants avoid analogizing the facts of any of those cases 10 those here—
prefermng mstead o splice wrelevant statements from their contex),

Demoeratic Intervenors come the closest of any of the Movants 1o attempting
to analogize o existmg precedent, but their attempt falls short. In partioular, they
assert thut thiee cases—dppead of Norwood, Appeal of Gallagher. and In Re
Petitions to Open Ballot Baves—prove that Pennsylvania “need|s| a compelling
stule interest o justify the disqualification of ballots.” Dem. Br. 19, But none of

these cases applied the Free and Equal Elections Clanse or airy sort of constitutional
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serunny. Inall theee cases. the courtwas applying Pennsylvamnia’s stamirory secret-
ballot rule. See Norveod, 116 A2d ot 354-35; dppeal of Gallugher 41 A2d st 631-
32, In re Petitions to Open Balloy Boxes, |88 A2d ot 256, As with Mevanis" other
statutory-interpretation cuses, these cuses we brrelevant in hght of Ball, say nothing
shout the Free and Equal Elections Clause, and provide no basis to extend strict
scrotiny to—much less to mvalidate—the date requirement,

If more were somehow needed, Petitioners' and Democratic Intervenors’
premse—that the date reguiroment impheates o ~fundomental™ nght, see Pet. Br.
L6; Doy Br. 17—ies in the face of existing case=low. To be sure, the right to viole
15 Tundnmental. Federnl and stute coutts across the countey, however, lisve held that
there is no fundamental nght /o vate By oanadl and, thus, that baws regulating voting
by mail do not implicate a fundwmentel nght.  See MeDonald v Bd of Election
Conem v, 39408, 802, 807-08 (1969), Mavy v. LaRose, 951 F.3d 775, 792 (6th
Cir. 2020); Tex, Demecratic Parity v Abbord, 961 F 3d 389, 403-03 (5th Cir. 2020).
Rather. absentee and mail voting are conveniences “designed to muke voung more
available to seme groups who cannol easily gel to the polls™ and, thug, “do niot
themselves deny ... the exercise of the franchise.” MeDonald, 394 LS. at §07-0X%,
And “|slinge the privilege of absentee votng™ or mail voting “is grunted by 1he
legislature, the legislsture may mandute the conditions and procedures for such

voting,” Belf, 227 N.W. at 802,



Indeed, if there were o fondamenal right o vote by mail. then Pennsylvimia
was in matenal breach of its voters” constitutional rights uantil 2019, when the
General Assembly fiest enicted universal muil voting in Act 77. Merely 1o State that
propasition s to prove the conclusion,  Petitioners” and Democratie Intervenors'
proposed stnct-serutiny approtch comemplates o fundamental night o mal voting
and, thus, fails for that reason as well

Finally, Movants do not address the impheations of applying strict serutiny to
every. or even some, mandatory ballot-casting rules. Those implications: are
stunming. See Swnmary Reliel B, 4142 Pelitioners” and Democtatic Intervenors
proposed approach would inverd the Free amd Hgual Elections Clause und, ineflect,
dramatically rewrite the Peansylvania Canstilution and its separation af powers,

Afterall, the Clause delegntes the “task of effectunting” its “free and equal”
mandate to the General Assembly, Pa. Democrasie Party, 238 A3d at 374, but
extending sirict scrutizy to ballot-casung rules would improperty transfer the
“legislative™ function of regalating eléctons w the Judiciary. Winston. 91 A m 522
see alvo Pa. Democratic Pairty, 238 A S ot 373-74. Courts would be foreed to
routinely “second-guess the poliey chojees of the Generul Assembly,™ Ins, Fed'n of
Pa. e v Commenwealth, fre Dept, 970 A 2d 1108, 1122 0,15 (Pa. 2009), under a
stundard of review thit is “strict in theory, but fatal in fact,” G. Gunther, The Suprome

Court, 1971 Term-Forward: In Search of Evolving Doctrine omoa Changine Conrt:
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A Model For Newer Equal Proreciion, 86 Hary, L. Rev. 1, 8 (1972). Numerous
ordinary  ballot-gasung  rules—indluding  the seoiecv-envelape and  signature
regquitenients—would  certainly be  declured  unconstinionnl.  Contra Pa
Democratic Party, 238 A 3d at 372-80)

The Court should decline the dnvitation w0 amend the  Pennsylvana
Constitution under the guise of this case and, instead, faithfully apply the Free and
Equal Elections Clause to uphold the date requirenent portion of the General
Assombly’s consttutional declaration mandate. See i, 8t 373-74; Summary Relief
Br. 314K,

3. Movants” Various Alternative Approaches Misstate The
Law.

Petitioners, Democrutic Intevenors. and  the Secretary  propose  three
altermative approaches for extending judicial serutiny to the date requireiment onder
the Free and Equal Elections Clause All contravene the Cluuse’s plain text amd
history, us well as the govemning case-law,

Firwr, Petitioners and the Democratic Intervenors assert that the Free and:
Equal Elections Cllause creates a “night to have one’s vote counted”™ regnrdless of
the mdividual's compliance with ballot=casting rules. Pet. Br. 19; Dem. Br. 5. For
this noton. Petitioners cite Winsson v, Moere, which recoenized that cach eligible
voter has the “right to cast hus ballot and have it honestly counted.” 91 A at 523

(emiphasis added).  Wenvton itsell mokes clear thot this reference (o “honest
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counting” means that ballots must be counted nccording 1o waitorn mles mnd th
similarly situsted voters must be treated ~alike,” id ; election officials could nov, for
exiumple, decline to count voles just beennse they were cast in Cumberland County,
Bur “honest]] countling]” aecording fo uniform rules is nol an exemption from the
niles. A Thus, neither Winston nor the “honestly counted” prineiple have ever been
understood to liherate voters trom the nbligutinn to follow the General Assembly’s
ballot-casting rules—and Mopvants offer po authonity that they have.

Indeed, had Winsion done so. the Pennsyivania Sapreme Couwrt would have
been reguired to sirike down the declaration mandate and secrecv-envelope
requirement in Penasyivania Demberatic Poriy—but it instead pprheled both sers off
rules. See 238 A3d at 372-80. And Winsion jtself could not have realfirmed the
General Assembly s wmthority o st tullot-casting rules, so long as it does not “muke
[vating] so difficult as to amount to a denial™ of “the franchise itseli.” Wington, 91
Ao ai 323 Thar is the standard of review for ballot-casting rules under the Clause
Seealso Sununary Relief e, 23-27.

That standard s a hich one—and it makes perfect sense. What the Clause
guarantees is that oll Pennsylvania voters have “the same free and equal opportunity
to select [their| representatives,” League of Women Voters, 178 A3dat 814, “so long
as [they] follow]] the requisite voting procedures™ established by the General

Assembly, Po. Demaocratic Payrv, 238 A3d ot 373, Only procedures-that deny the
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“franchise™ violate this equal-opportunity guaramee. Sve League of Women Voters,
178 A 3d at 810,

In that réspect, federal dght-to-vote jurisprudence is similur.  The LLS,
Suprenie Court long recognized that the “right 1o vole” entailed u right 1o require
election officials to coum & ballot so fomg ax it is “luwful and regular and thus
“entitled to be cognted.” United Seates v. Mogley, 238 11 8. 383, 385-86 (1915). It
did not contemplate a right o be free from neutrol, generally applicable state laws:
governing the act of custing a bullot. See. o, id As the Third Circuit and Justice
Alito recently explained, “[e|ven the most permitsive voling rules must contain
some requircments. and the failure to follow tinse miles constilulés the fofeiure of
the right to vote. not the dendsl of that pght.™ Pa. State Canf. of NAACP, 97 F 41k
art 133-35 {Ambro, L) (queting Steer v Millord, 142 5. Ct, 1824, 1825 (2022)
(Alitg, 1., dissental)); see afve Summary Relief Br. 23-26,

Second, Petitiopeis hedee their bet on sting-serutiny review by contending
that Pennsvlivania: Demecratic Party estnblished a thrée-tered test 1o evaluate
election regulations under stiict scrutimy, mtermediote serutimy, and rationoal-basws
review. Pel Br 26-27 (citing Pa. Demovratic Paety, 238 A3d at 385). Awd, they
insist, the dite requirement should ut lenst be assessed under one of those “two lesser
levels of serutiny.” fd, But Pennsyhvania Democraric Parne did no such thing. In

the portion of the opinion Petitioners cite, the Pennsylvania Supreme Court was not
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tiscussing the Free ond Egual Electoens Clavse or cven the Pennsyivimi
Constitution.  Instead, it was discussing what it believed was the televant standard
for a fedvrad nghe-to-vote ¢luim under the First und Fourteenth Amendmetits (and
upheld Pennsylvania's residency requirement for poll witchirs under that standard),
Sieer Par, Democratic Party, 238 A3d at 380-86.  The remainder of the opimion
cpnclusively confirms this reading: when the Pennsylvania Democraric Party court
discussed the petitioner’s challenges to ballot-casung ruies under the Free and Equal
Elections Clause. it made no memion of the ters of scrutiiny or any type ofserutiny.
Sew kil ul 372-R0.

Petitioners™ other ciled cases. sor Pet Br. 27, also do not support extending
rational-bisis seruting to the dite requireinent. None addressed the Free snd Equal
Eleetions Clause or a votimg-relgicd law, See Nivon +. Commpawealth, 839 A 2d
277 {Pa. 2003) (due process and restnctions on emplovmenty; Curris v, Kline, 666
A 2d 265 (Pa. 19935) (lederal Equal Protection Clavse and resinictions on right 1o
parent): Gambone v Commenrwenlth, 101 A2d 634 (Pa. 19541 (due process and
restrictions on size of retail signs).

Thued . unsutprisingly, the Scerdtary does nol sign onte Petitioners” bid for
strict ar intermedinte serutiny,  Instend, he argues that all hallot-casting rules must
merely be “rewsonable, non-diserimimatory regulstions.”  Sec’y Bro 16, That

proposed test sounds exactly like ranonal-basis review. Demogratic Intervenors also
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concede that, 1f stmet seratiny does not apply. a test resemblimg rotional-basis review
does: Dem B, I8 ("When an election regulation does notseverely testrict the nght
1o vole, the Pennsylvaniy Supreme Courd has been more deferentinl—so long as the
regulation geninely advarces the Commonweslth's interest in ensuring honest and
fair elections ™ (cleaned up)). As previously explained and confirmed below, the
date requirement easfly satishies that standard. Summary Relief Br. 45-54; infra Part
D

But 1 wruth, there 15 no support even for the Secretary's and Democratic
Intetvenors” nvitntlon o wse tational-basis or “reasonable, non-disenminatory™
review to séeond-guess ordinary ballot-casting mles,  The tases cited by the
Seerctary o not justlly s proposed test, much less Invalidation of the date
requirement portion of the Genern! Assembly's declarution mandate. See Sec'y Br,
16, Forexample, the discyssion the Secretary points to 1 Banfielid v Corrés, 110
Add 135 (Pa, 2013), did not address the Free and Equal Elections Clause or a
challenge 1o @ ballot-casting rule. See 110 Add at 176-77. Instead. itaddressed
chillenges under various other provisions of the Pennsylvaman and LS.
Canstitutions 1o the Secretary s cetification of elecironic voling machines used only
in certam counties. See &l see alvo See’y Br. |7 (citing Banfield in support of
stondard for federal constitutional clums),  The Pennsylvanip Supreme Court,

moreover, refected all of those challenges. See 110 A3d at 176-T77. Banfield thus
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15 doubly arrelevant: 1 does not suggest. moch less prescrbe. the analysis for
Petitioners” Free and Equal Eleetions ¢hallenge to a ballot-casung rule, and ils
refection of constitutional challenges: lends no support for accepiing Petitioners”
constitutional challenge here.

DieWalt v, Bartlev, 24 AL 185 (Pa. 1592) (eited st Sec'y Br, 16), was also not
¢ ballot-casting chollenge, but o Free and Equal Elections challenge to o law
establishing rules for candidates to qualify for the ballot, prohibitions  on
electioneering in puf[mg places. rules for poll watchers. and measures 1 protect
bullor secroey. See 24 A ot IR6-88. 1T danvthing, thil case SUPPOITS uplofding the
date requirement: The Penngylvania Supréme Court uphield the Liw because “[t[here
i5 o douht of the power of the legislatuie (o regulite elections™ and the law did not
mitke vating “so difficult and incoavenient 4 (o amount to a denial” of the franchise.
fd. at 186, The same is true of the date requirement, See Summary Relief Br 3)-
i

Independence Party Nominarion was a statulory interpreétstion case. not o
constitutional cose, that in any event reaffirmed that “the Legislature has the power
to regulute the details of place. time. manner, etc.” for elections. Independence Party
Nominations, 57 A 344, 345 (Pa 1904) (interpreting provision a5 lo party

nominations) {(cited at Sec'y Br. 16). And Shankev v, Staisey, 257 A.2d 897 (Pa
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1909) (cned m Sec'y Br. 16), upheld agumst a federal Egual Protection Clanse
challenge d rule regulating ballot access by minor political parties. T at 899, 902,
Mure bizarrely still, the Seoretary clabms that Pepnsylvania Dempcratic Party
uppiied his “reasonableness™ test 1o challenged regulutions, Sec’y Br, 16, 1 did not.
The court uphedd the seereeyv-cnvelope rule and the rejection of matl bullots due w
signing and doting errors, without engaging in any sort of interest-balancimg or
cviluating the policies supporting those rules. Pa. Democrane Party. 238 A 3d ot
372-80. And it reatfirmed thot the Free and Equal Elections Clause ~leaves the tosk
of effectuating [1s] mandute to the Legisloture ™ fd at 374 Penmvilvania
Democratie Party thus decisively rejeeted the invitition 1o scrulinize the General
Assembly’s policy ehivice (o adopl the date requirement. This Courl should, too,

C.  Other States’ “Free And Equal Elections” Precedents And Federal
Right-To-Yote Precedents Foreclose Petitioners” Cluims.

The law of other States with “free and cquul™ elections constitutionil
provisions conflrms that summary relicl against Petitioners 15 warranted.  Nowe of
those Statey has applicd its version of that provision to invalidate a ballot-casting
rule. See Summary Rehel Br. 43-45.

Petitioners: and  Demecratic Intervenors say nothing of this point. The
Secretary offers o siring cite of six our-of-state cases without analvsis or even
purentheticals.  Se¢ Sec'y Br. 17, Notably, mone of the six state constitutiondl
provigions implicated In the Secretnry’s cited cases corresponde to the twelve stte
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constitarional provisions that the Pennsylvania Supreme Coun has dentified os
aturlogous to the Free and Equal Elections Clause,  League of Wamin Voters, 178
Addut 813 0,71, And none of the cited cases featuyes ballot-casting riles similar to
the date requirement, let alone rejects e, See Mantame Demacratic Party v
Jucohyen, 545 P3d 1074, 1082 (Mot 2024) (vioter-registration dgnd  ballo-
distmbution rules); Chelsea Collaborative, Ine. v Sec’y of Commonwealth, 100
N.E3d 326. 331-32. 34| (Mass. 2018) (upholding voter-registration rule); Cuare »
New Hampshive, 117 A3d 731,736 (NH. 2015) (voter-registration rule): Ledaewe of
Wamien Varters of Wi, Edue. Network v Walker, 8531 NOW.2d 302, 31314 (Wis: 2014)
(tassumfing] without deciding, that reasonablencis functions as an independent
limit on election regulation™ and upholding chsllenged provision): fn re Regueest for
Advisori Op, Rewanding Constitaiionulity of 2005 B4 71, 740 N.W2d 444, 453
(Mich. 2007) (applying federal-right-to-vote standard and upholding voter-
wdeprification provisiony; Crare 1 Pererson, 233 NEId 345, 348 (1. 196%)
[statulory inierpretdion).

In ot least two ways, fedetal rght-to-vote precedent likewise confitms thit
Petitioners err in secking amy judicial serutiny of the dale requirement—and that
their elaim foils. Summary Relief Br. 45-46. In the first place, the dale requirement
cannot implicate, let alone violate, any night o vate because it regulites only mail

voting and js inapplicable to in-person voting. See &, Courts considering federal
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right=to-votle challenges have held that regolanons on just one method of vetmg
cannt vielate the nstht to vote where an alterintive method of voting remamns
aviilable and not subject 1o the vegulation,  See MeDonald, 394 LS, nr 8O7-808;
Crawfond, 333 U.S. at 201 (opinion of Slevens; 1) Tex, Demveratic Party, Y61 F3d
at 403-05; Summnyaty Relief Br. 45-40, And it is ecspecially implaugible that Act 77—
which Petitioners acknowledge “has been a boon for voter participation i the
Commenwealth.” Pet. Br. 6—violotes the Free and Equal Elections Clavse or demes:
wiy right 1o vote merely by insisting thin madl ballots be dured.

Inn the sécond place, régulanons thit Inypose only the wsual burdens of voting
likewist: do not implicate, let alone violme, the right to vole—and the date
requirement is just such s regulation. S Summary Reliel Br. 36-37, 47-49; supra
23-24. When dealing with only the usual burdens of voting, courts should respect
the dignity and autonomy of citizens and presume that they are capable of reading
ballot-casting instructions and domg simple things |ike signing and dating a
document. See Legislators” Br. 14-13 (moking this point). The Court should réject
Petitoners” invitanon to do just the opposite.

1. The Date Requirement Easily Satisfies Rational-Basis Scrutiny, IT
Applicable.

Evenif Movants were correct that comrolling precedent allowed this Court 1o
anilyze the daté requitement under eational-busis review, see Pet. Br. 26-27: Dem.
HBe. 1R, of “repsdmable, non-diseriminutory” review, vee Sec’y Br. 16, the Coun still
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should aphold the dme regumremem because o passes this deferential version of
review with (ving calors, see Summary Relief Br. 46-34.

Rationul-basis review s one of the most forgiving standards of review n
American law, and laws reviewed wder this stundard are “overwhelmingly likely o
be uplield,” M. Bames & E. Chemerinsky. The Onee and Future of Equal Protection
Doctrine?. 43 Conn, L. Rev, 1059, 1077 (2011}, Courts must uphold o law under
rotiomali-hasis review if there is any concervable basts to uphotd 1. FOC v Beach
Commumications. 508 TLS. 307, 315 (1993).  And those attncking o statute’s
rationality “have the burden to nega[e] every conceivable basis which might suppont
it fd Courts, moreover, are “not bound By the parties” afguments as 1o what
legrtimate state interests [a policy] seoks 1o furthen”™ but are instead “ohligated 10
seek oum other concervable reasons tor validating a state [law].” Powers v Harris,
379 F3d 1208, 1217 (10th Cir 2004). Courts cannot deem n law irmational just
because 1t may not succeed in bringing about its poals. Seagram & Sons, Inc. v
Hosterter. 384 LS. 35, 50 11966). Nor can o court “overturn a statute on the basis
that no empirical evidence supports the assumptions underlying the legislative
choice.” Powers, 379 F3d ot 1217 (citing Vance v Bricdley, 440 U8, 93, 110-11
{1979)),

On the burden side of the scale, the date requirement imposes only trivial

burdens on voters that are sigmificantly smaller than the burdens imposed by voting
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rules that bave already been upheld by the Pennsyivanin Supreme Count and the
United States Supreme Court. Seesupra 23-24; vee wlva Pa. Democratic Party, 238
ASd ot 372-80; Crawford, 353 ULS, at 198 (opinion of Stevens, LY Bruovick, 594
LS. at 678 Summary Relief Br. 34-38, 49

Odily, Petitioners and the Demoeratic Intervenors do not actually offer
arguments as to how the dote requimement burdens voters. They foous instead on the
fact that less than 1% of mml ballots arc refected due to noncomplinnee with the dote
reguirement—ia fact that praves thut the date reguirement s not unconsatutionally
burdensome. See supra 25-27. And they certainly do not gripple with how courts
ussess burden under the type of balancing stendurd they want this Court o adopt
See Summary Relie! Br. 4749,

On thee stute-mterest side of ‘e scale, the date requirement 1% more than amply
Justified by several such interests. meluding the interests i orderly election
administration. solempitv. and deterring and dotecting election fraud. See 1. ar 49-
54, Movants’ various attermpits 1o rebut this showing fail.

T starl, Movants try 1o narrow the universe of state interests the Courl can
consider, suggesting that only the precise interests previously outlined by Justice
Dovgherty can be considered, Pet. Br. 22-26; Dem. Br. 13, oreven that only interests
explicitly identified by the Legislature itself are relevant, Pet, Br. 21-22. But us

Movants admat, the aothorties they cite for this proposition pertain to “strct
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serunny T oreview. nol retional-basts review. See il ar 21, Stmet scrutiny has no
application  here, wsere supra Part [LB2—and rutional-basis review operdtes
differently,

Under rationul-basis review, those attacking a statute “have the burdon 1o
negate every conceivable busis which might support it Beach Communications,
508 115, at 313 (cleaned wp); Powers, 379 F.3d at 1217 (courts are “obligated to
seck out other conceivable repsons for validating a state [low]”).  Therefore, this
Court must consider not only the justifications for the law presented by the
Pemnsylvamia Supreme Courl and Republican I;;:ru:mum but ilso whether gny
otfer justifications could suppon the law. Bewch Communications, 508 LS, al 315,

I any event, Movapts have Goled to rebut the interests Republican
Intervenors previously identified (in this case ay well as others) as gupporting the
date requirement. First, Mosvants try and fail fo discount the date requirement’s role
in election admynistration. See, e, Denu Br 90 As the Seoretary explaims, he has
issued guidance that county boards showld stamp a mail ballot upon receiving it and
showld enter the tme the ballot was reccived i the SURE System, Sec’y Br. b vee
ulso Pel. Br. 23; Pu. State Conf. af NAACE v Schmidi, 2023 WL 8091601, at *21.
And, the Secretary insists, counly boards ordinarily do that, Sec'y Br. 7.

But the Secretury does not (and cannot) ¢laim that county boards will afiays

follow these procedures. I o county board did not tmestamp o mail hallot upon
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receipt—aeven by mistoke—then the handwritten date mighe need e be used w
Udetermine whether the ballot wis timely, Indeid, Judpe Motey recognized that the
dafe requirement would serve an mmporiant role in this situation, or 11 there was o
problem with the SURE system, See Migliori v, Colien, 36 F 4th 133, 165 (3d Cir,
2022) (Mutey, ). concurring in judgment), vacuted Rirter v. Migliori, 143 8. Ct. 297
(2022), and majorin holding disavowed, Pa. State Canf. of NAACP, 97 F 4th at 1 28.
The bappenstance of present procedures connot render the General Assembly’s
statute unconsiiutional, or prevent it [rom insisting on a aseful backstop in elécton
admunistration. Cf. fhore Canvass of Abseprée & Mail-ln Balfots, 241 A 3d 105K,
L9 (Pa. 20200 (opinion of Justice Dougheny, Chief Justice Suylor, and Justice
Mundy).

Second, Movants simply ignore the fagt that stgnature-and-date obligations
are universal and promote solemmity in filling out important documents. That is why
Pennsylvama requires stgnatures and dates all the rime. See Summary Relief Br. 36
& n2o 310 And the Filth Cireun recently cited this interest when 11 upheld a
chitllenged voung law requiring an onginud signoture on documents.  Fore, g v,
Callanen, 39 F 4th 459, 489 (Sth Cir. 2023),

Fhird, Movunts insist the dite requirement cannot deteet and deter fraud. See,
e, Dem, Br. 10, But the date requirement has already been used 1o deteet and deter

fraud. Summary Rehet Br. 31-32; see also Migliori v Lehigh Cnry Bd. of Elections..
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No, 5:22-cv-00397, 2022 WL 802159, ;t *14 (E.D. Pa. Mar. 16, 2022) (Leeson, 1)
(expluming this point). [ Commepsiealth v Mikgliok, prosecutors used the
handwritten date oy evidence that an individual fTaudulently ¢ast o ballot in her
deceased mother's nume  CP-20-CR-0003315-2022 (Lancaster Caty, 2022, see
Exhibit C (Mihaliak chargmg document),

The Democratic Intervenors suggest that, in cases hike that, ballots would not
be counted and potential fraud would be tlagged beeause the SURE System notes
whien clectors die. Dem Br 102 see also Pa. Srave Conf. of NAACP v Schmidh, 2023
WL SO91601, ot *3 1 n 39, But AMfikafiak demonsirates how the date requirement still
plavs a significant vole in idemifving fraud, The fravdsier could huve grgued that
her mother filled out the batlot, placed itin the misll, and died before it was received
by the county board.  But the horawiitten dute—written after the mother died—
disproved that obvious defense and helped prosecutors secure a guilty plea and
sentence. See Mifmfior, UP-36-CR-D003315-2022,

Finally, Movants peint to the Third Cireuit’s statement that the date
reéquirement “serves little apparent purpose.” Fa. State Conf. of NAACE, 97 F4th ot
125; Pel, Br. 7; Dem. Br. 3. 11-12, That statement wiis dictum, and the Third Cirouit
never addressed the State’s interests i documenting the date the voter completed the

ballot #s part of trustworthy election administration, solemnity, or in deterrmg or
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detecting frand. See Summury Relief Br: $3-54. 1t therefore 1s nol even persuasive
with respect to the questions presented here. See fd.

Hizarely, the Democratic Intervenors (ulone) argue that the Thivd Circuit’s
statement collaterally estops Republican Intervenors from defending the date
requirement. Dem. Br 11-12. That is silly multiple times over. For one thing, the
Third Crrewit did not say that the date requirement serves wo purpose; it opined there
was “litife appareny purpose.” Pa. State Cond. of NAACT Branches, 97 F4th at 135
(emiphiasis added). Moreover, the ssue whether the date reguirement advances any
state inlerests was deeelevonr i that case addressing the federal Maoterjality
Provision—ak the Republican Intervenors arvgied, the distriet court ngreed, see
Peansvlvania State Conf. of NAACP v Sehmids, 2023 WL 8091601, wt *¥22-34, and
the Third Cireuit acknowledged by apholding the date requirement notwithstanding
its own statement, see 97 F4th 120, Thus, the jssue "whether the date requirement
SErVes any purposc’ 15 pot “the same” as the issue presented in the tederal case, there
15 ne “hinal judement on the ments™ of that ssue. and no party bad a “Tull and foir
opportunity to hugate the issue”™ in the federal case. Dem. Br, 11-12 (aiting fn re
Coatesville Areq Sch. Disy,, 244 A 3d 373, 379 (Pa. 2021)) - Democratic Intervénors'
collateral estoppel argument thevefore fails on its own terms. See Dem Br 12,

I anything, under Democratic Intervenors” logie, Movanis are colluterally

estopped from relitigating whether the date requirement denies “the nght to vore.”
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Pa. Stare Conf. of NAACPE, 97 F4th ar 133, That issue was presented i the federal
chse, the issue “is the same” o this case, the Third Circuit emtered “a final judpment
on the metits™ of it, and Petitioners, Democratic Intervenors, and the Secretary “had
i full and fair opporunity o htigate™—and i litigate—"the {ssue in the prios
action.” In re Coafesville Avea Seh Dist., 244 A 3d at 381 see supra Part LB, The
should deny Petitioners” Application and grant Republican Intervenors” Application.

E. Invalidating The Date Reguirement Would Violate The ULS,
Constitution.

Invalidating the date requirement would be <uch an unprecedented and
unreasonable jnterpretation of the Free and Fair Elections Clause that #t would
vialote the Federnl Consttution. Summany dehief Br. 54-35. Movants say nothing
in Tesponse on s point. Patting Pemasvivama law on the rack to sotisfy Petitioners”
politicd] agends would only invite review by the LS. Supreme Court.  Moore &
Harper, 600 US, 1, 3432023}, The Count should deny Petitioners” Application
for this reason alone.

F.  Declaring The Date Requirement Unconstitutional Would Strike
Act 77 And Universal Mail Voting In Pennsvivania.

Finally, il this Count were o accept Petitioners” argument that the dale
requirement is unconstitutional, it would necessarily mean striking universal mail
voling in Pennsylvania under Act 774 non-severability proviston,  See Summary

Relief Br. 55-58.
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Movams offer two responses. Fresr, they claim thit decloraory rehef agams
enforcement of the date requirement would not result in any provision of Act 77
bieing “held invalid™ Act 77 § 11 Pet, Br 32-33. That proposed workaround does
not work,

A challenge to 4 law on constitutional grounds muy tike the form of g “facial™
challenge, or an “as-apphed”™ challenge. Eg., Boneset Consulting LLC v, Secy
Commuamwealth of Pa., 26 F4th 3580, 585 (3d Cwr. 2022 Peake v. Commonwealth,
132 A3d 506, 517 (P Conmmw, CL 2005). “TAn “as applied” challenge is a claim
that the operanon of W statute s unconstitutional ' d particular case while a focial
challenge fodicates that the statute may varelv.ar never be congtitutionally applicd "
Benezer, 26 F. 4th at 585 (cling 16 C.LS, Constitutional Law § 243) (emphasis
added), Importantly, “as-applied veliel must be limited to the specific plaintiffs and
circumstances of the littgation. ™ fd (citing Doe v, Reed, 561 U8, 186 (2010)), Here,
Petitioners are bringing a facil challenge: The relief they seck would affect alf
volers and. on their theory of how the Secretary’s puidance work, bind all county
officiats. Pel. © 79. And because Mlantiffs bring o facial challenge, a rémedy 1n
their favoar would result in w provision of Act 77 being “held ivalid™ and. thus,
trigger the non-severability provision. Act 77 § 11,

Even if the Court could svmehow conceive of Petitioners” clinms is being as-

apphed. an order in ther favor would still have the effect of holding a provision of
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Act 77 “mvalid.™ . After all, aceepting Petittoners’ argument reguires this Coun
to say that the General Assembly's command to dote moil ballots is “invalid" under
the Pennavivanin Constitution,  Therefore, At 778 non-sceveruhility  provision
would apply.  Sew MeLinke v Dept of State, 279 A3d 539, 609-610 (Pa, 2022)
(Brobsun, 1., disgenting) (recopnizng Act 775 nen-seversbility provision presents
an open question).

Secomd. Tettioners clmm that Act 77's nomsseverability provision 15
unenforceable.  Per Br. 34-36.  They rely on Stilp v Commonwealth. which
confronted a “bollerplate”™ non-severability provision. S03 A 2d 918, 973 (Pu. 2006).
Hut Stuip recognized that “as o pencral matier, nonseverability provisions are
constitutionally proper” fd at 978, That is especially true where nonsseverability
provisions anse from “the concerms and compromises which ammate the legislative
process.” fd. And here, the vonsseverability provision was an important reason Act
77 was passed as pas of a difficult and historic politeal compromise m which
Democrats gained a vast expansion of mail voting and Republicans bargamed for
regulations of mail voting designed to promaote orderly election administration and
election ntegrily. See Summary Reliel Br. 56-38. Legislators” Br 24; Danalid J
Trump for President, Inc. v. Boockvar, 493 F Supp. 3d 331, 396 (WD, Pa. 2020)
{explaining that Act 77 represented a “balance™ between expunding voting options

and adopring establishing “safeguards = . to carch or deter fraud and other illegal
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voting practices.” ) Now Movonis, including the Demoerone Party. seck 1o preserve
the Deémocratic Party's pait of the bargain in At 77 while exeising the sgreed-upon
exchange given o Republicans. That opportunism is legitimately foreclosed by Act
77's non-severability provision, See Stfp, 905 A 3d at 978,

Petitioners respond that they do not understand why the Republican legislitors
would care about the: date requirement, which they deem “pointless.”™ Pet Br. 56
Yer Demoeratic legislators have. m the past couple years: introduced multipie
proposals o repeal the date requirement.  Se¢ Lemslators™ Bro 20-22.  These
proposals huve been debated by the General Assembly. £ None of those efforts
has succecded because u controlling bloc ol the General Assembly obviously
continues 1o beheve the date requirement is important—as several leaders in the
Penmsylvamia Senate contirm to the Court i their wmicus brief, £ Instead of
seeking li:g't.slnﬁve-uhﬂnge i1 court, Petittoners, Democratic Intervenors, and the
Secrctary should try o convinge their elected representatives that the dote
requirement is “pointless.” Pet Br. 36.

Petitioners flso object that enjoming Act 77 would have nepative public policy
consequences.  Per. Br 35-36. Petitioners brought this lawsuit, so those
conseguences would be of Petitioners” making. Act 777s non-severability provision
was obviously designed 1o protect the political compromises in the Aot from

opportunistic lawsuits like this pne thar seek to rebalance the Act in favor of one
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political party. 1T Petitioners are truly worried abowt impenifing the rest of Aot 77
and umwersal mail voting w Pennsylvama, they can dismiss their Petition.

Il. PETITIONERS' REQUESTED RELIEF VIOLATES THE
PENNSYLVANIA AND U.S, CONSTITUTIONS.,

Petitiomers did non seek any reliel agnmst the two Boardsan their Pettion, see
Pet ¥ 92, but now prarport to osk the Cotrt for o declaration and impanction reguiring
“Respondents™ o count madl ballots with o missing or incorrect dute, Pet, App'n
173,

Even if the Court believes that Petittoners can show a constitutional defeet in
the date regturement—and cun amend therr Petiton Lhrotigh their Application—at
still should deny therr requested relief. Fnjoining just two county boards would
result indisparate ireatment of wdenticaliy situmted volers soross the Commoenwealth
buzed on their county of residence.  In particular, thot reliel would compel the 2
Bourds fo count ballots thinn fail o comply with the date requirement, while the 65
other boards would remain compelled net to count such ballots under Bell, See 289
A3d 1; Boards Br. 6; suprar Part 1D,

Any such relief. therefore, would not “treat all pesons in the same
cireumstances alike,” Kerns, 69 A 2d ot 3903; Winston, 91 A at 524, and therefore
would violate the Pennsvivania Constitution’s mundate that “{a]ll laws regulatmg
the holding ol elections by the citizens, or for the registration of electors, shall be
uniform throughout the sinte.” Pa, Conat. an, VI, § 6. And by requiring “counties
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Ito] wse]| varving stundards W deternune what [constitutes| a legs] vote™ inoan
election for the same office, such reliel would also violute the Egual Protection
Clanze of the ULS. Constitution, see Bugh, 331 US. at 106-07; see alsp Summiry
Relief Br. 23-24. The Coun therefore should deny Petitioners” vequested relief
regardiess of its view of the merils,

IV. PETITIONERS ARE EQUITABLY BARRED FROM RECEIVING
INIUNCTIVE RELIEF BEFORE LITIGATION CONCLUDES.

Finally, even if the Court believes Petitioners are likely to succesd on the
merits, it should deny injunctive relie! undl litigation concludes for equitable
reasons.  As Petitoners acknowledge, “[tlo justify the award of a permanent
injunction, the purty seeking reliet must establish (1] that his rght to reliet 5s clear.
[Z] that on injunction is necessary o svold an injury that cannot be compensated by
dnmages; and [3] that premter injury will result from refising rather than grastng the
relief requested ™ Pet. Bru M4 (quoting Kuzedk, 902 A 2d nt 489).

b Kuznik, the Pennsylvania Supreme Count applied this standard to reverse
an injunction issued by this Court in favoer of voters just over three months before an
clection. See 902 A.2d at 488-508, The court rensoned in part that the petitioners
conld not earry their burden on the third prong because their requested relief would
result in “voter confusion”™ and “chaos.” [ at 504-07.

S0 too here, Petitioners in'all events cahnot satisfy their burden on the third

prong because any harm [rom denving an injunction 1 oubweighed by the harm 1o
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Pennsylvima, Pennsvlivania voters, and Repubhican Intervenors. In the fiest place,
invilidating o sovereipn Stote’s low “clearly inflicts irreparable horm,™ Abbare v
Perez, 585 LR, 579, 602 nl7 (2018), and does ineparable “damoge .., 1w the
uuthenty of” the Generul Assembly, DNC v Wis, Sture Legisfuture, 141 S, CL 28, 30
(2020) (Gorsueh, 1., coneurral),

Enjeming the date requirement would also impose jmeparable harm on
Pennsylvanin voters—particulorly if such an mjunction 1ssues now. on the eve of the
2024 general election.  Such an mjunction will lead 1o “voter confusion™ and
“chaos,” Kuzaik, 902 A 2d at 303-07 (réversing Injltmcl{nn in part on' this basis), and
u “consequent incentive to rembin away frons the polls” Purcell v Gonzulez, 549
LS. 1, 5 (2006); see alyo Déclaration of Angela Alleman ¥ 32 (attached as Exhibil
D (Allerman Deel, ™) “Voters who fiear their legtimate votes will be vutwelghed
by fraudulent ones” that wil} go undetected with the date requirement enjoined “will
feel disenfranchised.” Furcell. 349 US. at 4. There will be rushed appeals to the
Pennsylvania Supreme Court and, potentially, the US. Supreme Cowt. See eg.,
Republivan Party af Pa. v Boockvar, 141 5. CL 643 (2020) (équally divided vote i
Ovtober 2020 on whether W stay Pepnsyivamia Supreme Court rule change). The
date requirement—which has sfready bounced m and out of effect repeatedly over
the lagt few election cyeles, would likely be put bick into effect, confusing voters.

See Lemislators” Br. 25; Alleman Decl. ¥ 32.
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At the same time. o udicinl order burmmg enforcement of somethmg us
mimdane and ¢ommonsensical as the dme reguirément would erode public
cenfidence in the integrity of Pennsylvanin’s clections and Penmsylvinias courts,
See, eg., DNC, 141 S, CL oot 31 (Kavunaueh, 1, concurral) (noting importunce of
“Judicial restannt™ in s comtest), i, ar 30 (Gorsuch, 1, eoncurral ) (“Last-minute
changes to longstanding election rules risk other probilems too, inviting confusion
and chaos and erodimg public contidence o clectornl ontcomes.™).  Such
“[clonfidence in the integrity of our electoral processes is easeniul w the functioning
of our purticipatory democraey.” Purcell, 340 U S a0t 4 Alleoit Decl. | 32,

Muordover. enjoining the dute regquirement would inflict imeparable hanm on
Republican Intervenors.  Republican linervanors’ substantial efforts 1o train and
edvcate poll watchers. voluntecrs, candidmes and  voters regarding the dme
requirement would be wasted —and eould not be recoverad if any injunction is later
reversed. See Alleman Decl, 9 11-23. Republican Intervenors: moreover. would be
required 1o mvest unrecoverable résources in revising their training and voter
education programs.  See fd T 206-28 An imjunction would thresten 1o confuse
Republican voters, reduce voter confidence in Pennsylvania’s elections, and reduce
tumoul by Republican voters.  See fd 4 32, 1t would also alter the competitive
environment in which Republican Intervenors, their candidates, and their voters seek

to elect Republicans 1o office. See id % 33, And 1t could even alter the outcome of
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clections 10 Republican Intervenors” detrmmient, as hos happened m three recen
Petinsylvania elections in which the date requirement was not enforced.  See i
1% 34-38. In wll three of those elections, the Republican cundidate would have
prevalled if the date requirement had been enforced. but another candidiste wus
declared the wimner when eleetion officials declined o enforee the date requirement
and coumted noncomplinnt ballots. See nd.

There 15 mo basis to mflict these harms on the public and Republican
Intervenors now—aparticularly i light of Petitioners” substintiol deluy and strutegic
forum-shopping in bringing their Free and Equal Elections challenge.  See, e.g.,
Citihank, N.A. v Citptrnst, 756 F2d 273, 276/ (2d Cir. 1983) {"Delay in secking
enfarcement of [asserted| rights, however, tends 10 andicate al least 3 reduced need
for' the “drastic™ step of injunctive relied), Petitioners hive been crasading agiinst
the dote requirement for years. They argued that mandatory appheation of the date
requirement would violate the Free and Equal Elections Clause in late 2022, See
supra 18-19. After that gambit to eliminate the dare reguirement failed. they ried
geverul other theories in various federnl and state courts. One and o half vears Later,
they try agam—in the middle of a comentious presidential election in which
Pennsylvania’s electoral votes may be dispositive

Such mequitable conduct forecloses grantimg wny remedy aganst the date

requirement antil this htigation concludes. A Minnesota court recenmtly demed
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imjunetive relel moa lowsurt challengimg a mail-bulloy castimg rule solely on egquimble
grounds—oven where it agreed with the plaintiffs on the ments and accepted that
the challenged rule “could result in the unlowful disenfranchisement of many
cligible voters.™ Minn. All for Retired Amy. Edue. Fund v Simon, 62-cv-24-854
(Minn. Dist. June 6. 2024) (slip op. at 28) (Exhibit Bl The eount resoned (hat
changing the rule before the election would be inequitable because it would cause g
“seramblie” shortly before the election. /d ot 29, Further, the plamniifts hnd “been
on notice [of the challenged rule] for veurs™ but only “brought [the] action at the
beginning of the 2024 election vear.™ [l

That principle is cven more obviously applicable here.  Whoereas the
Minnesita Allfance plaintifls at lesst Fled swil “al the beginning™ of 2024, 4.,
Petitioners waited to file until Max 29 See Pet. And to refterate the words of the
Penmsylvamia Senate leaders: “Petifioners and their counsel”™ have “freatjed] the
Pennsylvana and federal judiciary Iike a roulete wheel, constantly resting our novel
theories hoping they will eventually win somethineg ™ Legislators” Br. 26, Movants
gay précisely nothing to justify waiting untl the middle of 2024 to file this polineally
charged luwsait, This Court should not reward such manguvers. 1t should reject
Plamtiffs” tardy request for reliel against the date reguirement and withhold any
order agamst the diute requirement until this ltigation concludes in an orderly

Manner.
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CONCLUSION

The Court should deny Petitioners’ Applicition for Summary Relief and grant
Republican Intervenors” Application for Summary Relief,
Dated: July 8, 2024 Respectfullv submitied,
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