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CIVIL SUMMONS

THE STATE OF WISCONSIN
To each person named above as a defendant:

You are hereby notified that the plamtitts nomed above have filed a lawsun or other
legal action against vou, The complamt, which is attached, s1ates the noute and basis of
the legal action

Within forty-five (45) days of recerving this summaons, vou must respond with a
written answet, s that term s used in Chapter 202 of the Wisconsin Statutes, to the
complaint. The Count may reject or disregard, an answer that does not follow the
requirements of the statutes. The answer must he e-filed, sent, or delivered to the Court,
whose address is Clerk of Cireuit Court. Dane County, 215 5. Hamilton Streetr, Madison,
Wisconsin 33703, and to Staftord Kosenbaum LLP, 222 W, Washington Avenue, Suite
900, Madison, Wisconsin 53703, You may have an attorney help or represent you. 1F you
reauire the assistance of anxiliary. ads or services becouse of a disability, call (608) 266-
4311,

I you do not provide a proper answer within 45 days, the Court may grant judgment
agamst you for the award of money or other legal action requested n the complamt, and
you may lese vour right t object to anvthing that i< or may be meotrect i the complaint
A judgment may be enforced as provided by law. A judgment awarding money miy
hecome a lien agamst any Teal estate you own now or in the future, and may also be

enloreed by garmshment or seizure of property.
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COMPLAINT

NOW COME Plaintifts Disability Rights Wisconsin, League ol Women Voters ol
Wisgonsin, Michael R. Christopher, Staey L. Ellingen, Tyler D, Engel, and Donald (Den),
Natzke, (“Plamafis™) by and through thewr attorneys, Stafford Rosenbaum LLP and Wilmer
Cutler Pickering Hale and Dorr LLP, and for their claims against the Wisconsin Elections
Commission, its Administrator, and appomted Commussioners, state as follows:

L INTRODLCTION

1. Plaintiffs seek emergent declaratory relief from the application of Wis,
‘Stat. €3 6ET(30) and (AWb)(1) that deny vorers with disabilities the ability to receive,
miark, and return their absentee ballot electromiceily. Wisconsin must provide an option for
voters with disabilities o receive, mark. and return their ubsentee ballot electronically. This
is requited for Wisconsin to comply with mynad accommodation and equal-access:
requitements under state and federal lnw, and o ensure that voters with disabilities récelve
the equal protection gurmnteed under the Wisconsin Constitution 1o cast their votes m
secret, like Wisconsin voters without disabilines.

2. The nght o vole is expressly protected by the Wisconsin Constitution.
“Every United States citizen nge 18 or older who is 4 resident of an election district s this
state 15 0 qualified elector of that distnict.” Wis. Const.. art. 1, & 1 {emphasis added).

3. Ballot seerecy is enshrned m the Wisconsin Constitution: Al votes shall be

by secret ballol” Wis, Const, art. HI § 3 (emphases added)
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4. To fulfill these constitunonal mandajes, Wisconsin law reguires the
Weseonsin ' Elections Comnusston (WEC or the Commission), acting  through s
Administrator and appointed Commissivners—and as carried out by each of Wisconsin's
municipal clerks—1to ensure ballot secrecy for all voters,

3. Indecd. voters who subout absentee ballots ave required 1o certity that their
ballot waos marked “in such o0 munner that e ene but [the vorer] .. could koow how [the
ballot was| voted.” Wis, Stat, § 6.87(2) (emphasis added). But the Wisconsin legislature's
attempt to fully achieve the constitutional gusrantce of a secret ballot falls short; many
absentee voters with disabiliies—unlike voters witheit a disability—are unable 1w
idependently ¢ast thelr voles ind must share each nfiheir selections with an assistant.

6, In Wisconsim, the only option for most voters to participate in absentee votmg
15 by paper ballot; the provision of electronic absentee ballot options are reserved solely
for milinary and overseas electors, See, ez, Wis Stat, § 6.87(3)a). Accordingly,
Wiscansin voters with disabiities (who do not fall within the category of military and
overseas electors) are probibated from receving an electrome shsentee ballon Those same
voters with disabnlities are not @iven un opportunity to use commeon, at-home clectronie
accessibility devices w read and murk their ballots. Those volers therefore face
disenfranchisement.,

y Instead, because these voters can vote ubsentee only by using & paper ballot,
they miust select an ussistant to read and mork thelr ballat for tham. Deing so torces yoters

with dhsabilities to surrender their independence and privacy, share their vote, and st that



their ballot was marked acourately—a surrender of the constitutional right 1o a secret ballot
not demanded ol vorers without disabilities.

B This unconstitutional defect in Wisconsin's absentee ballot system is well-
known vet remuins uniddressed. WEC has acknowledged that there currently exist no
“options for a voter [with a disability] w 11l om afn] [absemee| ballot independently.™!
And WEC's Accessibility  Advisory Comminee has “raised concerns  dbour the
accessibility of absentee voting.™ WEC also knows that the resull of this unconstitutional
defect is that. curmrently. “[v|oters with blindness or low wision shll do not have an
gecessible absentee ballot or certificate ¢nvelope that can e marked independenty”™ That
alse means, for voters with such disabilities, that there is no option for them o privarely
mark their ballot,

9. Voters whose disabilities prevent them from voting absentee withom an
accessibility device are therefore presented with o choice that individuals without
disabilities are not: forgo voting by absentee bullot, or relinguish their constinutional nght

(LA pﬂ‘-‘lﬂf]}f.

" Wiscemsin Electlons Comm'n, Burriers Faced by Elderly Voters anid Vorers with Disabilities 6 (lane
20233, hitpy fdocs legls wiseonsin govimise mandatedrepins 202 Vwideonsin. elections commission/bar
lers ficed by elderly voters ond vioters with disabilities s 8§ 25 4 recoived 6 29 2023 pdf
{(heremufier, “Voting Barmiers Repont”F{emphasis added).

*pd an 20,

"1 (emphasis added),



1), Without the ability to castan absentee ballot in secret, some Wisconsin voters
with disabilities muay opt to forgo voung altogethes, particularly those whose disability
creates barriers to in-petson voting.

Il These obstacles nre not mere oversights, They are the products of a
legislanve choice: a chotee that unusufiably protects the mnghis: of voters without
disabilities to cast their absentee ballot in secret while tequiring some voters with
dizabilitics 1o surrender that same constitutional right, or forgo the ahsentee-ballot right
altogether.

12, Municipalities in Wiseonsin previously distributed electronic absentee
ballots by email to any absentee voter upon request. Bul the adoption of 2011 Wisconsts
Act 75 extinguished that option, Act 75 “prphibit{ed] election officials from sending
[electronic] absemee ballots via email .0 to all bt a few eategories of vorers,” namely
deployed military members and pepmanent oversens voters. Luft v. Evers, 963 F.3d 665,
676-77 (7th Cir. 2020),

13, Wisconsin voters challenged the federal constitutionality’ of Act 75's so-
called “no electromeé Ballot™ provision, but to ne avail. In 2016, challengers to the “no
electranic ballot” provision argued that it unconstitutionally burdened “students or

researchers who are abroad™ and “domestic travelers.” Thomsen, 198 . Supp. 3 ar Sdo-

* The 2016 challenge to Act 75 was hrought under thie First, Fourtieenth, Fiftsenth, and Twenty-Sixth
Amenitments o the Limited Stoates Constitution. See Cme Wiss fnse, fie v Mhomesen, 198 F, Supp; 3d 896,
S02 (WD Wi 20163, aff o dnn pers, viecsted an port, ey i poet b onom, Laftov Evers, 963 F 3d 663
(Tih Cre 2020) Whether Act 73 violues Wiscomsmites” veting rights—and in parficular, those with
disabilities—under the Wisconsin Constitution hus not been adjudiented.



47. While the distriet court found that Act 75's “no electromic ballot™ provision violated
the First ond Fourtgenth Amendments, fd at 48, the Seventh Corcunt fater reversed. See
generally Luft, 963 F 34 663,

14, In Luft (the decision resulting from appellate review of the Thomsen orders),
the Seventh Creoit rivialized the “inconvenence| | experienced by “road warriors who
may be ouw Of state, or leisure travielers whe don’t plan ahead[L]” 963 F3d w 676-77.
Following the Seventh Ciromt’s reversal, Wisconsin mumcipalitics could no longer
provide clectronic ballots to m-state voters. See generally Wis. Stat. § 6.87(3)(a) (providing
that absentee ballots must be either “mailfed] ... to the electar’s residence unless otherwise
directed by the elector, or ... deliver[ed] ... to the glector personally™),

15, However, Luft did not specifically address the unequal treatment and burdens
faced by Wisconsin voters with disabilines:

I, Wisconsin law currently provides no exception for voters with disabilitics,
who are treated unequally snd five real and considerable hurdles 1o participanng in
absentee voting. Instead; Wisconsin taw reguires that all non=-military, non-overseas mail-
in absentee voters receive a paper ballot by manl, mark that ballot by hand, and send it back
by mail or deliver it in person. See Wis, Stat. § 6.87(4)(b)(1).

I7.  Any.one of those steps can render o paper ballot maceessible to voters with

disabilities, atd in particular these with print disabilities, a general category of disabilities:



encompassing those who have difficulty with either reading or wniting * While some voters,
like Plamnufts Elhngen and Engel, can read a ballot, they do not have sufficient contral of
their hands to mark 10 Other voters, ltke Plainnfts Natzke and Christopher, could use an
at-homme secessibility device to have the puper ballot read to them, but they sre unable 10
see the ballot 1o accurately maock 1t

I8, Some voters with disabilities, like Plaintiff Ellingen, who has athetoid spastic
quadriplegic cerebral palsy,” cannot reliably vote in person on election day because of their
disablity. For voters like Plaintift Ellingen, voting by absentee tatlot 1s the amly way they
can reliably access the franchise.

19, An eledtromie ballot, however, can be marked by most at-home seeessibility
devices, such as commercially available eledtronic screen readers commonly used by
individuals with pring disabilities. An electrome ballot would allow such voters the ability
to vote both privarely and independently.

20,0 Accordingly, Wisconsin's election system is unlawful, Defendants must
provide an aceesstble mechamsm for private and independent absentee votmg. Wisconsm

and lederal low gunrantée that votess with disabihities enjoy the same full and equal aceess

U A pring disability™ is commnonly defined as including A person who is unahle fo Yead or vse regular
print mgterials as o resulvof temporary. or permanent visugl or physical Tinmvitwtions . [T]hes includes
thiose-whe ane blind or bave a:visual or physical disability that prevents them from reading or handling
print maerals.” as well as those “who cannot eftectively read print because of a visaal, physical|
perceptunl, developmental, cognitive, on leamimg disability,” Se Nit'] ost o) Stndards & Tech, LIS
Dep't of Comineree, Prometing dccesy do Vating: Recommieidutinns fur Addressing Bavedery o Privile
wnd Indepaindvnr Veting for People with Disehilities, NIST SPO1273,8112023),

" Athetowd cerebral palsy 15 the “second most common type of cerchral padsy™ nd s “usually more scyvene
than other mypes of  cerebral  pulsy.”  Athetoid  Ceorobral Palsy, Clevelond  Cline,  hirps:/
my.clevelandelinle org healih/disenses 25 148-mhetoid-cerchral-palsy. 1t i5 o “movement condition thi
Ciluses involunan end uncontrollable muscle movements ™
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to all state voting programs as all other voters and, like all other voters, are entitled to vote
privately and independently through the methods the State makes available. When thie Staxe
makes i impossible for voters with disabilities to vote absontee privately and
independently by failing to provide the mechinisms necessary for those voters 1o exercise
their constitunonal right o cast their ballot on equal terms with other voters, 1 violates the
Wiiconsin and the United States Constitutions and federnl disability righis laws.

21 Wisconsin's partisan primary election tukes place on August 13, 2024,

22, The next general election, in which the next President of the United Stotes
will be clected. takes pluce on November 5. 2024,

23, Wisconsin voters with disabilities face nmminent diserimination at these and
tuture elections, and some voters, like Plamntiff Ellingen, who taces substantial burdens to
phvsically wavel w the polls or access her polling lscation, faces threats of complete
disenfranchisement. Wisconsin and federal law require reliet from those threats,

24 This civil action secks declarstory and other relief 1o ensure that Plaintiffs
and other simlarly sineied Wisconsin voters with disabilities have access 1o the franchise
on terms equal to those dvatlable todll other Wisconsin voters; 1w ensure that Plpintiffs and
other similarly situated voters with disabilities, and especially print disabilities, may vote
by absentec ballot privately and indepenmdently, as other Wisconsim voters can; and 1o
prevent Plamtifl Ellingen and other Wisconsin voters with disabilities from being unduly
burdened i exercising their right to vole,

25 Specifically, this lawsuit secks a declaratory judgment that Wisconsin's

prohibinon on allowing absentee ballots 1o be privately and independently sent. marked.
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and returned by ¢lectronic. means by voters with disabilities, see, eg, Wis. Stat
S 6T Ha) and (b} 1Y violutes the Wisconsin Constitution, the Americans with
Disabilitics Act, 42 US.C.§ 12101, er seq., the Rehabilitation Act, 29 US.C. § 701, e
seq., and the First and Fourteenth Amendments to the United States Constitution.

26.  “Nonght is more precious m a free country than that of having a veice inthe
cloction of those whoe make the laws under which, as good cnzens, we must live”
Wesherry v, Sanders, 376 ULS. B, 1T (1964); accord Stute ex vel, Frederick v. Zimmerman,
254 Wis: 600, 613, 37 N.W.2d 473 (1949) (“The right of a qualified elector to cast a ballot
for the election of a public bfficer, which shall be free snd equal. is one of the most
important of the nights guaranteed ... by the constitution ™),

27 All Amencans, including thosp with disabilities, are entitled 1o enjoy the
same precions right w vote: As Presidem Ronald Reagan said in his remarks upon sighing
into law o congressional rrauthorizition and expansion ol the Voting Rights Act, “[tlhe
right to vote 15 the crown iowel of Amencan libertes, and we will not see s luster
dimnished.™ Indeed, “the right 10 vote freely for the cendidate of one’s choiee is of the
esgence of p dempcratic society.” Buyrson v. Freeman, S04 U8, 191, 199 {1992) (citing
Reynoddy v, Sims, 377 U5, 533, 355 (1964)), “Other rights, even the most basic, are illusory

il the mght to vote 1s undermmed.” Wesherry, 376 LS. at 17,

" Remarks on Signing the Voting Rights Act Amendments of 982, Reagan Library (June 29, 1983,
(rranseopt avinlable ar hips:apwecesganlibmey govarchives speech/ remarks-sigming-votng-rights-act-
smendments- 1982~ aea =" 20We a2 CUIDwith ™ 2ihish2Blaw, ipartisan 0 Mlegiilation®a 20104620
v E20desk. )



1L PARTIES
A The Individial Plaintiffs

28, All named mdwadua! Plaintifls are: Unned Stotes eitizens, residents of the
Stz of Wisconsin, and are duly qualified and regstered ns electors in local, state, and
federal elections in Wisconsin,

29, All named ndividonl Plamnfts reswde in their bomes, and all are registered
te viete in Wisconsin.

30, Each individual Plaintiff, due to thely disabilities, i coerced Into choosing an
assistant to help them vote. Each wishes to keep their votes secret, Each cannot doso. Each
must choose berween revealing their vote w an assistant. including one who they may not
trust o acourtely vote their ballon, or furgoing absentee bitllor voting altogether.

I Donald Natzke

31 Plamtff Donald Natzke is an adult resident of Shorewood, Wisconsin.

32 Plamuft Natzke s completely blind due to a heredity condition. He lost
vision when he was approximately 12 vears old.

33, Plaintiff Natzke resides at home with his partner. who is also completely
Blind. Their som, who is sighted, resides nearly 90 miles away—in Dane County.

3. Because of his disability. Plamnfl Natzke 15 not able 1o read and mark a paper
absentze ballot privately and independently, [T he were to vote a paper absentee ballot,
Plamtiff Natzke would need 1o rely on an assistant to reliably read the ballot, mark his

selections, act as a witness, and reliably fill out the absentee ballotcertificanon. This means



Plamtiff Natzke must tell the person assisting him who he s voting for and rely on them to
miark his ballot without any means o independently verify (15 aceuracy.

35,  Because lug partner is also blind, she i3 not able to serve os lus chosen
ussistant, As such, Plintiff Natzke would need to rely on non-household members,
incladimge fnends, neighbors: or acquamtances. to participate in the paper absentee-ballon
process, and he would be required to tell his chosen assistant his prefeced candidate(s),
a burden that voters withowt disabilities do not have to face,

36, Plamtifil Narzke would strongly prefer to vote absentee, but due to his
ability o cast an absentee ballot privately and independently, he gonerally goes to the
polls. This is diserimination based on his disability, And on oceasions that he cannot sceess
the polls in person. he has been completely disenfranchised.

37, For example, during the April 2020 elections, PlaintfT Natzke was
recovermg from surgery and could ot physically travel o the polls. Additionally. due to
the COVID-19 pandemic, he was considered & high-risk individual and camioned not to
vole 1 person. He requesied an absentee ballot, but was unable to Gl itout due 1o his print
disability, Plantid? Nateke wiss thevefore completely disenfronehised during that election.

38, Plaintiff Natzke would not have heen disenfranchised in 2020 had
Defendants permitted him 1o vote by an electromie absentee ballot. Plainut? Natzke bas
aceessibility devices in his home, like o specch synthesizer, that sould allow him to read
and mark an electromic absentee ballot. Plalntiff Natzke would also be able to use his
computer and accessibility devices to returmn an electronic ballot, This technology canmot

be used to read, complete. or return Wisconsin's paper absentee ballot under current law.
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39, Plamuff Natzke, if given the opportunity to vote absentee from home by
electronic nbsentee ballot, would be able to vote on terms equal to those available to other
Wisconsin - volers  without  disabilines—casung an absentee  ballot  privarely  and
independently.

A0, PlamT Natzke. if given the opportunity, would use ar-home aceessibulity
techhology o read and compléte his ballotin o manner that does not require himto diselose
whuo he votes for,

& Michae! Chnstopher

41.  Plamntiff Michael Christopher is a Té-yvear-old man who has lived m the
Madison, Wisconsin area sinee 1969,

42 Plamitt Chnstopher was diagnosed ar the age of 19 with a benign brain
mmor. Surgery o remove PlaintfT Cheistopher™s brain tumor left him blind in his right eye.
While he maintained vision in his left eve for several vears post-operation, Plaintiff
Christopher is now nearly completely blind, folowing a trsumanie mury (o s left cye
SEVEN Years ago.

33, Wihile Plmntift Christopher is stull ahle to see light and dork and can make
out some shapey, he is print disabled. Because of his disability he cannot privately and
mtlt’pﬂndun!'ly read or mark & paper ahsentee ballot, To vote a paper ahsentee ballot,
Plaintiff’ Chiristopher needs to rely on an assistant 1o rehiably fead the ballot, mark his
selections, aet s o witness, and reliably fill vut the absentee ballot centification. This meuns
Plamtiff Christopher must tell the person assisting him whe he is voting for and rely on

them to mark his ballot without any means to independently verify its accursey.
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44 Because of his disahility, Plamnft Chrnstopher uses an absentee ballot 1o vote
i local, state, and federal elections. Plaintif™ Christopher is forced tiv ask for assistance—
typieally from his partner, whe lives with him—ito read lis ballot and mark his selegtions;
he has no other options for completing his puper absentee ballot, Plamtiff Chrstopher is
thus forced 1o share his voung preferences with hus puriner. forgomg his constitutional righn
to vite by secret bullor I Plaintff Christopher”s purtner did not live with him, in order to
vote by absentee paper ballor, he would have to share his vote with another person of his
choice to assist him to read and mark his ballot. a burden that voters without disabilities do
not have to face.

45, Plaintiff Christopher has accessibility. devices in his home, like the Job
Access With Speech screen reader, that would allow lhim to read and mark an electronic
hallor PlaintfT Chastopher would also be able too use his computer and accessibility
devices to complete and return sy electromie absentee ballot. This (echnology cunnot be
used 1o rend, complete, or return Wisconsin's paper absentee ballot under current hiw.

46, Plamult Liiwismpher. if miven the opportunity o vole ahsentee from home by
electromic ballot, would be able 1o vote on terms equal to those aviitable to Wisconsin
volers without disabilities—casting @ ballot privately and independently.

47, Plamuft Chostopher, it given the opportumity, would ose  pt-home
aceessibility technology to read and complete his ballot in o manner thist does not tequire

him to diselose who he votes for.
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3 stacy Ellingen

48 PlamnodT Stacy Ellingen 1s a 38-year-old woman who has hved in Wiscunsin
her entire life.

49 Pluinuff Ellingen has cerebril pilsy, which affects every pant of her body
She hives alone and relies on assistance from caregivers Tor all her basie needs.

0. Due to Plaintift Ellingen’s disabilities, it is extremely difficalt for her to
travel w a physical polling location, She cannot drive, She cannpt independently use
accessible pubhc transportation, which is mfrequent and unprzdictable in her area, or
independently use u car service to go to her polling location without o carégiver's help.
Due to the caregiver shurtage, Plaintiff Ellingen strugaies to lire enough ciaregiver support,
and often gan have a caregiver come for only a short period of time. Given the limited
number of care hours available to her and the many essential personal care needs at her
house, Plaintifi Ellingen cannot use the care time available to her to have a caregiver drive
her to the polls. She therelor must use an absentee ballot to reliably vote in local, stote,
and federal elections.

51, Plomtff Ellingen ¢annot vote o paper absenteée ballot independently because
she does not possess the necessary fine motor skills to hold & pen and acourately mark a
ballor. She must rely on an assistant to mark her ballot for her. which necessanly requires
telling the assistant—be it her parents, her caregiver, or someone else—who she wishes o
vote tor. She cunnot lesve her house or travel to and use o mailbox on her own, 5o she also

needs o use an assistant to retam her ballot
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32 Plamtff Ellingen has rehed on lier parents for assistance in the past, buf they
live an hour away; shie 1s not alwaysable to see them during the necessary time frome for
absentee voting, Plambtifl Ellingen does not feel comfortable sharing her political
preferences with heér caregivers,

53, Due o the caremver shortage, Plamtifl Ellmgen often does nol know the
caregiver well. Because she needs o caregiver for her basic needs, she cannot risk making
a caregiver upset or uncamfortable if they disagree with her political views. Therefore, if
Plamift Ellingen cannot see her parents within the necessary hme frame for absentee
vioting, she is completely unable to vote.

34, PlamiifT Ellingen has a computer systesi at her home that would allow her lo
vote an electronic absentee ballot privately and independently, She uses two monitors, an
enlurged adapted keyboard., and an eve gaze svstem. which allows her to type and control
the mouse just through moving her eyes. These devices would allow her to vote
electronically. But this technology connot be used to read, complete, and refum
Wisconsin's paper absemtee ballot under current lww. Current law creates undue burdens
on Plamuft Ellingen™s right to vote.

55, Plaintiff Ellingen, if given the opportunity to vote absentee from home by
electrome ballot, would be able to vote on terms equid 1o those avalable to other Wisconsin
voters without disabilities—casting o ballot privately and independently.

56, Plaintiff Ellingen, if glven the epportunity, would use at-home sceessibility
technology to read and complete her ballot in o manner that does not require her to disclose

swhioshe votes for.
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+. Tyler Engel

37, PlainnfT Tyler Engel 15 a 35-year-old man who has hved in Wisconsin his
entice life,

58, Pluintiff Engel has spinal muscular atrophy,® which affects his ability contral
his body's movement. Due 1o his dsability, PluntifT Engel votes by absentee ballot,

59, PlainifT Engel does not have sufficient strength in his armis to mark his ballot
by hand or retum a ballot independently, He therefore must rely on an assistunt to mark his
hallot for him, which necessanly requires telling the assistant wino he wishes to vole for.
Plaintiff Engel is thus forced to share his voting proferences with his assistant, forgoing his
constitutional right o viole by secret ballot.

60.  Plaintiff Engsl can use his computer without any additional accessibility
devices. Using us computer to complete nn electronie hallot wounld allow him to mark his
ballot privately and independently Bat this technology cannot be used to complete and
returtt Wisgconsin's paper absentee ballot under current kaw,

fil.  Plamufl Engel 1 given the oppertunity (o vete absentee [rom home by
electronic bullot, would be able to vote bn terms equal to those available to other Wisconsin

voters without disabilities—casting & ballot privately snd independently.

" =Spinkl moseulor atrophy (SMA) i 4 genetic (inheried) heurdmusonlar digedse thal eaikes muscles o
become westk ond wiaste away, Poopie with SMA lose o spemiic type ofnerve cell 1n the spmal cord (cathbed
mtor nenrons) fhat gontrol moscle mavement, Without these motor neuross, museles don't receive nerve
stgnals that make museles move. . [and] certiin mipcles become smaller und weaker due 1o lack ot ue™
Spinad Musewlar Arrophy, Cleveland Clinic, hitps:/my elevelandgiinic org/Mealih/diseases14505-spmal-
mnecutar-atrophiy-sim
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62, Plamtiff Engel. if given the opportunity, would use at-home accessibulity
technology to read and complete ns ballot ingwmanner that does not require hirm to disclose
who he voles for.

B. The Qrganizational Plaintiffs

l. Disability Riehits of Wisconsin

63.  Orgonizational Plaintifl Disability Rights of Wisconsin (DRW) is a private
non-profit organization that protegts the rights of people with disabilities statewide, Its
mission 15 to advance the dignity. equality. and seli-derermination of people with
disabilities, It maintains offices across the state of Wiscinsin, with its principil office
loeated ar 1302 West Broadway, Suite 201, Madison. Dane County, Wisconsimn,

6d.  DRW pdvoecates on behalf of peopie with all disabilies to ensure they can
exercise the vohing rights to which they wre entitled, sdvocates on behall of those who
believe their right o vole has been infringed. provides resources on how w vote with o
disability, and seeks 1o advanee Jegislation that makes it easier for people with disabilities
o viore m elections:

65, As Wisconsin's recognized Protection & Advocacy Organization, DRW is
legslntively mandated 1o provide services to voters with disabilities and ensure that
mdividuals with disabilities can participute i every step of the voting process.”

f6.  The voters for whom DRW advecates and provides services include print-

disabled voters and other voters with disabilities whe, if given sccess 10 an electronic

" Erotection & Advocacy Sveems, Administration for Community Living https: el gov/progrmins/pi-
programs {last updated July 6, 2023),
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absentae ballot, would be able 1o vote absentee fully privately and inf]'}-Eﬂdcﬂﬂ}!. It given
the opportunity, these vorers would pse ther personal computer devices along with at-home
accessibility fechnology to read and complete their ballots in a manner that does not require
them 1o disclose who they vote for.

. League of Women Voters of Wisconsin

67, Organizational Plaintiff League of Women Voters of Wisconsin (LWVWI)
is @ nonpartisan, nonprofit, non-stock corporation organized under the laws of the State of
Wisconsin. ts principal office is at 612 West Main Strect, Swite 200, Madison. Dane
County, Wisconsin, LWVWI's mission is o empower voters and defend democracy.
LWYWI does this by promoting political responsibility through mformed and active
participation in  government, including by removing unnecessary bamers to full
participation i the electoral process:

68, LWVWI has 22 locel leagues and approximately 2,500 members, the vast
majority of which ure registered 10 vote in Wisconsin ineluding voters with primt and other
disabilities.

69, I given access o pn electronic absenteée Bullon, many of LWVWI's meimbes-
voters with a print disability would be able to yote fully privately and indepeadently. These
member-voters, if given the opportunity, would use at-home aceessibality weehnology 10
read and complete their ballots in o moanner that does not requite them o disclose who they

vole for.



‘. The WEC Defendants

0. Defendant Wiseonsin Elections Commission (WEC) is the ageney in charge:
of administering clections in Wisconsin, The Commission’s office, and the place in wlich
it primurily conducts business, is located in Dane County.

71, WEC 15 an admimstrative body cremed under the fows of Wisconsin that
administers and enforces Wisconsin elections law and 18 made up of six appointed
members.

72.  Defendant Meagan Wolfe 15 sued v her oflicial capacity s WEC
Administrator. She is the chiel election officer of the State of Wisconsine Wis. Stat
§ 5.05(3g). She plays a key role in enforeing state election laws. fd 4§ 5.052m(e),

73, Defendants Don Millis, Robert Smndell, Ir., Marge Bostelmann, Ann Jacobs,
Mark Thomsen, and Carri¢ Riepl are sued in their official capacitics ns WEC
Commissioners. WEC™s commissismers have key roles in enforcing state election laws,
Wik, Sral § 5.05(2m).

74, WEC has “the responsibility forthe admimistration of ¢hs. 3 wo 10 and 12 [of’
the Wisconsin stututes] and othér laws relating to eléctions and eléction camppigns|. " Wis.
Stat, § 5.05(1).

Hi.  JURISDICTION AND VENUE

75, This Court has jurisdiction over the subject matter of this action pursuant to
Artele VI § 8 of the Wisconsin Constitution, which vests the cirouit courts with “original

jurisdiction in all matters civil .. within this state[.]"
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76, This Court has personal junsdiction over Defendants pursuant 1o Wis, Siat.
§ BOT.0501 Ha), (b), and (d):

77, Venue is proper in this Court because Dane County is where the claim
primacly arose, Wis. Star § 801.50(2)(a), and because each Detendint resides or duoes
substantial business m Dane County, Wis: Stan ¢ 801.30(2)¢).

IV. FACTS

A. Voters with Disahilities Are Freguently Disenfranchised by Unequal
Veting Systems.

M. Voters with disubilities bave long strugglied 1o acoess the right to vote on the
same terms as ndividuals without disabalines. And even with protections m place, too
many individualy continue to face substantiol obsticles w voting.

79, Voeters with disabilities muake up o substantial portion of the voting
population in the United States and Wisconsin,'" Over 33 million American volers—
approximately one-sith of the United States” total electorate—live with disabalities. The
Clenters for Disease Contrabund Prevention (CDC) estimates that over 23% of adults in the
United States live with a disabtliny.!” A 2021 study estimated that more than 1 million

Americans live with blindness.

EAC FACT SHEET: How the L5, Elecnon Assistance Commission empewers Voters with disabilities
andd the election oficiabs who serve them, Elecnons Assistance Commission, hips://www, e, oy
sites/ideflufiles/vie_assels’ 1O EAC_FACT SHEET Viters with_ Disabiltiies] 1. pdf.

" Disabifity Yapeadts AN Gf Vs, Centers for Disease Control and Prevention (May 15, 2023), higjpscl/

www ede govincbddd disabilitvandbealth/infographic-disability-mpacts-al]_html.

= Abraham 1. Flaxmon ¢t ab, Previtonce of Psual dewite Loxy or Slindnesy ov the U5 A Bavesion Metio-
attetfywix, 139 JAMA OPHTHALMOLOGY 7, 717 (May: 13, 2021 ), Wtpsjamanctwitk. comijoumals’
Jamaophthal-moloey fullarticle 2779010



80,  The CDC gsumates that approximately 23% of adults m Wisconsin have a
disabilitv. Two percent of Wisconsin adults are blmd or have “serious diffieulty seeing,
even when wearing glasses™ And 21% of Wisconsinites with disabilitics have disabilities
that impact their mobility or cognition.' As of 2016, 110,300 Wisconsinites live with a
visual disal}nli:y.'-*' Each of these categones may quality as a prmt disabrlity that creates
substantii] barriess o voting paper ballots,

8l Voters with disabilitics consistently face heavier burdens on their right to
vote than voters without disabilities, and. consequently. struggic 1@ vote ot the same rate os
voters without disabilities. The data prove this. Even with in¢reasing protections under the
law, voters with disabilities nationwide vote ot lowes ates than those without disabilities,
This is particularly true for those with print disehilities, like Plaintiffs Natzke, Chnistopher,
Ellingen, and Engel. A smdy sponsored by the ULS. Election Assistanee Commission
(EAC) found thit voters with disabiiities, generally, vote at such a lower rate than vorers
withour disabilities that, if varers with disabilities were to vote at the same rale as those

‘without, the United Stees would see 2 million more votes,'"

" Disehiliny & Health UK. Siate Profile Data for Wistonsdn (Adults 184 voars of give), Centers foe
Discose Control and Frevention (May |2, 2023), hipszifaewwicde.govinchdd d/disabilitvandhenlth/
pmpacts wiseonsm hunl,

Wit
" Blindnisy Sttisticn, Nitiono! Federation of the Blnd (Jun 2009, hitps:mfboorg nesoureesblindness:
fnlistics:

" Lisa Schor et al, Pasabidity and Vorer Turpeond tn the 2022 Elections '] (July 20234, hitps://
smirritgers edwiites defaulvfiles Dovuments/ Centers Program_Disability Resewrch/Fact_Sheet
Digability Vites Turpout 2022 Elections pulf



82 The diseafranchising effects of Wisconsin's election system make this
phenomenon even more prominent in Wisconsin, A 2023 stdy performed by Rurgers
Umiversity found that ‘Wisconsin's disability tap—the tumout of people without
disabilities compared to those with disabilites—was 11.7% in the 2022 glections, one of
the worst m the natron, and worse than i previous years. Voters withoul disabilities voled
atn rate of 62:4%, while voters with o disability voted at & rate of only 50.9%,"

83, The disability gap is readily explained by the many difficulties voters with
disabilities face when attempting to vote. The EAC found that the most common
difficulties voters with disabilities face mclude “reading or seeing the ballot; diffioulty
using the voling equipment; writing on ballots; or communicating with poll workers or
other officials.”™ An extroordinary  14% of voters with disabilities expenenced some
difficulty in woung in the 2022 clections, compared o only 4% of voters without
disabilities "

84.  Such difficulnes are even more common for voters with cermain print
chsabilities: 24% of visually impaired voters reported difficuliy ar the polling place, and
22.1% of those with vision impaimments experrenced dithoulty participating in absentes

voling,

Tl w10

" Katherine Galvand, Report finds peaple with dtsabilittes confinpe to face outsized barriers to votlig,
PBS News Hour (Noy. (1, 2023) Fps: fwww, pbs org powshowr polines/seport-finds-people-with-
disabilities-contintic1o-face-outslred-burrers-tu-yoting.

" Lasa Schuren nl, Disobabity and Viting Accessibility i thee 2022 Electons: Final Report on Survey
Resuits Submirted w the Election Assistanee Commssion, Election Assistnee:(July 2023), hivps:/smlr
rgers. edivsitesdefmvfiles/ Documents Centers/Program_ Disabifity Rescarch/Disability Yetimg
Acvessibility 2022 Elections Reportpdf



85.  And according to the 2020 Election Disability and Voting Accessibility
Swrvey, “[ipleople with Tow vision had the most difficulty completing and returning mml
ballots in 2020 they comprised a quarter of disabled voters who needed help.™

86.  The dat make cleur the reality ofthe situation—many voters with disabilities
are reated unegually and disenfranchised. And this disenfranchising effect reaches ncross
the paftisan political divide. The Péw Rescarch Center explains that “Americans with
disabilities loak similar to those without disabilities both in terms of party affilintion and
their distmbution across the ideological spectrum™ and are “little different than those of the
public as @ whole.™!

B. Federal and State Law Provide an Fzcomplete Framework for Protecting
Verters with Disabilities.

87.  Federal and state legislanion over the past 60 years has sought ta secure equal
actess o the polls for voters with disatilities by guaranteging the right to assistanée with
casting o ballot. But these effnris often come at the expense of providing voters with
disabilities meanmgful weys to cast their ballots privately and independently, as voters
without disabilities are able o do onder the current system. And in Wisconsm, the night to

a seeret ballot is enshrined in the Constitution. In other words, assistance is an insufficient

“ Damelle Root & M Ives-Rublee, Enbancing Accessibilin: m 25, Elections, Amencan Progress (July
8, 2021 ), hitps:/amerieanprogress ongurticle/enhimeing-accessibiliy-y-s-elections (eiting Lisa Schur &
Douglns Kruse, fhsahifiey and Vorng Accesyibillty in the 2020 Elections, Rutgers School of Mansgement
and Labor Relutiona | (Febo 16, 2021 ) hitps/smir ritgers edu/sites/default il e/ Dioouments/ Centers.
Program [Disability ReséarchiDnsability and voting accessibilite 2020 election Finol Report survey
resaltspdf

! Ruth Igietnik, 4 politteal profile of divebled Amaricans, Pew Researeh Center (Sept. 22, 20163, htips
wwiw, pewresasroh ove/short-rends 201 640972 2 p-pal il rruhh:—uE1l|whkd-anu'r4L'nnﬁa
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accommodation because it forces volers to give up their constitutional right 10 a secret
hallor

BE, The focus on assisfance (o the detriment ol independence orviginates in the
Voting Rights Act of 19655 guirantees of the right to ut-coerced assistatice for “iny voter
who reguires assistance 10 vote by reason of blindness [or] disabrlity.” 52 LLS.CL§ 10508,

89, Congress’s 1982 amendments 1o the Voting Rights Act provided even gredter
access 1 the polls, ensuring that all veters with disabilities could opt to have “a person of
the voter’'s cholce™ assist ot every stage of the voting process. 32 U.S.C. § 10508; see alse
Carev v. Wis. Eleetions Comm 'n, 624 F. Supp. 3d 1020, 1033 (W.D. Wis_ 2022),

o, Congress ulso sought to ensure that pultlic aceormodations and programs do
not discriminate against Amencans with disabifities. Building on the momentum of the
Civil Rights Movement, the Rehabilitation Act of 1973 prohibits all organizations that
receive federal financial assistance from discriminating on the basis of disability. 29 U,8.C.
§ 794 And, m a monuments] leap forward, Congress’s passuge of the Ameneans with
Disabilitics Act (ADA} m 1990 gramed “civil nmights: protectons 1o individuals with
disabilities |and] guarinteefd| equal oppartunity for individuals with disabtlities in public
accommodations, ¢mployment, transportation, state and local govemment seryices, and
telecommunications.™ The guarantees of both the Rehabilitation Act and the ADA extend
to all aspects of the voting pro¢ess, ensuring reasonable pecommodation 1o allow voters

with dizabilities who need them o vote privately and independently.

= Whitt s the Anterivany with Disabifities Act (ADA)7, ADA National Network, hips:Cadote org/leamn-
abwrt-pla,



91, Congress has contmued to pass legislatnon attempting to help guarantee equal
ageess for vorers with, disabihines. Congress amended the ADA in 2008 w0 expand thi
definition of "disability.”™" And. to help modemize states”™ voting systems ollowing the
erises uf the 2000 election, Congress passed the Help America Vote Act (HAVA) in 20024

92, HAVA caosed mony states 1o recognize the sigmificant challenges that votors
with disabilities face in accessing the ballor privately and independently. HAVA sets forth
stripgent requirements for polling place accessibility, laying out minimum standards that
states must follow in tederal elechions. HAVA guarantees that 4 state's “voting system|s|
shall ... be nccessible [to] individuals with disabilines.™ 52 U.S,C. § 21081, To achieve
that guaruniee, HAVA requires that each pelling place on election day have at least one
accessible voting machine for federal elections, =

93, COntical o HAVA s mandare 15 ensuring that state voting systems not only
are nccessible but also allow tor privacy and independence n voting. HAVA requires that
visting svstems “permit the vater 1o veridy (in a priviate and independent manner) the votes
selected by the voter on e ballon betore the ballov s cast and counted” and “provide the

voler with the opportumity (1 g private and independent manner) 1o change the ballot or

AR Amendiments Act of 2008, US, Eyual Employtent Opportunity Commission (Sept 25, 2008),
Iitps . eeoe gov statites weli-amemdmiens-act-2 008,

“* Help Amerien Vote Act of 2002, Pub. L. No. 107-252 (2002), hitpss/wwir_govinfo.gov/app
details/PLAW-10Tpubl 252,

" Voring, Accessibufily, and the Law, National Federation of the Blind, hitps/nfborg progrmms-services/
ccnrcf—:uullcm:l.:-'m|nmun[-au:m.:ie;r'mllImm]-mm:r—rm'w]mmlﬂlvmiun-l
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correct any error before the ballot 5 cast and counted.” 82 US.C. § 2108 Tta) 1A 1 =i11)
lcrn_phsss:s added}.

B4, Wisconsin has codified the various guarantees that federal law secures. For
exumple, the VRA s authorizations of assistance in voting are codified at the state level.
See Wis: Stat. § 6.82 (YAssstmg electors™);

C. The Wisconsin Constitution Guarantees the Right o a Secrer Ballos,

95 This framework of lewislation is buttressed by the overarching constitutiona|
gunrantec that voters be able to cast their votes privately. The Wisconsm Constitution
poarantees that “[a]ll votes shall be by secret ballor™ Wis. Const_, art 111, § 3. The secret
ballol is designed “to it voter mtimidation during elections,” Madison Tehrs, fne v,
Scor, 2018 W1 11,422, 379 Wis. 2d 434, 906 N)W.2d 436,

96 Wisconsin was not alone o moving o the seeret ballot Iv was part of o
nationwide movement away from viice voting or other informal voting methods towards
stundardized, state-provided bailots,

97, Since its adaption, the secrer ballot has become essential to citizens” free and
mdependent exercise of thenr frunchise. For example, the “constitutional requirement that
elections be by secret ballot is violated by a statute permitting husband and wife to enter a
voting booth together,™ Thus, one stute’s huygh court bas struck down a statute allowing
“husbands and wives o vote together” reasoning “thut the overniding purpese of the

secrecy provision is to ensure the integrity of the voting process.” Stare ex rel. Edwards v,

F20CLS Blections § 315 August 2023 Update)



Aframs, 270 5.0, 87, 92.(1978). "1t 15 calculated to segure privacy, persenal independence
and freedom from party or individoal susverllanee: T tends to promote an mdependent and
free exercise of the elective franchise.™ fd.

U8,  Enforcing the secret ballot likewise ensures that voters enmjoy  their
constitutional  right o “privacy, personal  independence. and  freedom  rem [..]
surveillange "™ “Where a voter is able to cast a secret and independent ballot, the likelihood
of undue influence is significantly diminished ™

99 The Votng Rights Act and Wisconsin Statutes malke exception to the secret
ballot o allow assistance by allowing a voter “who require< ussistance to vote by reason of
hlindness, digability, ormability to read or write™ to ehoose an assistant, 52 US.C.§ 10508,
see also Wis. Stat, § 6.82(2),

1L PlantifTs do nm.challﬂng_e e constitutionality of these provisions, bat the
avoilobility of assistance 5 not sufficient. For many voters, like Plainkiffs MNatzke and
Ellingen, assistunce of their chowe does not always exist, But even if the option for
assistance was availabls tor certain vorers, such as for Plunt{l Christopher or PlamufT
Engel, none wishes to share their vote with others. The concern of not having o nisted
assistant to mark a ballot s particulsrly acute for voters like Plaintiff Natzke, who has no

fomily at home to assist him with reading and marking his ballot, or ke Plamifl Ellingen,

:*‘rul

P Daniet P Tokagi & Ruth Cotker, Absenree Votdeg by Peaple with Disabilitier: Promoting Acces n'_l:ri'
Intesrity, 38 MOGRORGE L REV, 1015, 147 (2007),
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who lives alone and who fears the repercussions of sharing her vote with a caregiver who
may abandon her due to political differences.

LI, In other words, voters like Individual Plamtaifs ave coerced info choosing an
assistant to help them vore Voters who wish o keep their vore secret cannot do sor they
must choose botween revealing therr vote o an assistant, mchidimg one who they may nol
trust o sccurntely vote thelr ballot, of forgoing absentee ballot voting altogether, a choice
voters without disabilities do not have to muke. “To force such o Hobson's choiee is
mconsistent with [Wisconsin's| understandimg of the right to voic as a “sacred night of the
highest character.™ Jefferson v Dane City, 2020 WT 90, 151, 394 Wis, 2d 602, 626, 951
N W 2d 556, 567 (Walsh Bradley, 1., comeurring i part),

102, Plaintiffs are not alone in thetr experience. For example, Jim Dickson of the
American Association of People with Disamilines, who is blind, testified to the intimidation
and uncertaimty that voters with prict disabilities face cach time they vote without adequate
ussistive technology;

Twice in Massachiusetts and once i California, while relying on a pall

worker to cast my ballov the poll worker attempted to change my mind about

whom [ wus voting for. | held firm, but to thig day [ really do not know if

they cast my ballot nccording to my wishes. To voters with disabilities, there

is always same level of uncertatnty when another person marks vour ballot

for you. >

13, Individual Plaintffs and other similarly situated voters with disubiliries face

the same uncertnmty as Mr, Dickson.

Tl ar 03232 Cinternald citations omitted),

3l



D. These Accessibility Problems Highlight the Need for Accessible Mait-In
Absentee Voting in Wisconsin.

104, The chitllenges posed by nceess to in-person, election-day voting for people
with disabiliics amplify the crifical need for accessible ahsentee-voting  programs,
meludmg the availubility ol electromie ballots. Voters with disabilities: like Plaintifl
Ellingen, must vole by absentée ballot becouse they face obstacles 1o voling in-person.

105, That in-persan polling places are inaceessible to many volers with disabiljties
ts unremarkable and readily recognized by Defendants.

106, In June 2023, WEC published a report. in compliance with Wis. Sta
§ 5254y, on impediments elderly voters amd voters with disabilities face (the *Voting
Barriers Report” or the “2023 Repont™). The Voting Barmviers Report’s conclusions reveal
shocking deficiencies and obstacies to voting for Wisconsinstes with disabilities,

107, WEC’s reveldation of thise obstacles is not surprising. WEC previously
published versions of the Voting Barriers Report i1 2019 and 2022 that found similar
trends. Comparing those reports to the 2023 Report highlights many municipalities’
fiilures 1o ensure that voters with disabilines can vote on election day. WEC s 2019 report
identificd 2,851 total problems ut 335 polling places for an average of 6.42 problems per
polling phice, Of the 421 polling places reviewed between the Spring 2022 Primary and
the November 2022 General Elecnon, agun WEC rdennbied 24935 towl problems—an
sverage of 3.9 problems per polling place, Each ol'those problems is a violation of n'voter's

fundamental right to vote.



108, WEC identified no notable imiprovements in 1ts 2023 Report. explaiming that
“Itihe data collected mirrors many of the same trends from data collected i previvus
election cveles,”™ Between 2022 and 2023, WEC visited 351 polling places across 379
municipalities in 47 counties, It found 3,062 mstances of non-compliance for an average
of 5.6 problems per polling place.

10, Even mure concerning is that of the 3,062 non-compliant findings, nearly
hall (44%) were identified s kigh severity, which WEC defines as having a
disenfranchising effect. WEC defines a high seventy finding 85 “a barrier that, in and of
itsell, would be likely to prevent a voter with a disability fidin entering a polling place and
custing a ballot privately and independently.”™ Wiseonsin®s polling locations continue lo
be plagued by maccessibility: lack of accessihle entrances and interior Toutes to voting
areas vastly constinned high severity issues, meaning that voters with disabilities who
could make it to the polls in-persor may be deterred from voting even onee there,”

10, Plaintiff Ellingen fuces these barmiers Lo in-pegson voting and thus must vine
absentee 10 reliobly cast ber ballon Plamofl Ellngen connot sceess the polls by hersell
Her cerebral palsy ledves her unable 1o conrol her physical movements, md she chnnot
leave hier house on her own. Accessible public transport in her area is infrequent and
unpredictable and she lives alone, withont consistent or reliable availability 1o someone 1o

drive her or sssist her with using o car service. Therefore, on the oceasions that Plamtifl

*“ Voting Batriers Report at 10,
TR s
S id ont 12-13



Ellingen has not heen able to secure an assistant to help her vote absentee, she has been
completely disenfranchised.

L11. Thus, voters with disabilities, like Plambff Ellingen, are unduly burdened in
ther right 1o vore, making their need for equal ageess Wy an eléctronic absentee ballot even
MO Pressing.

E. The Lack of an Accessible Mail-In Absentee Voting Process in Wisconsin

Das o Disenfranchising Effect on Voters with Disabifities, a Deficiency this
Case Sevks to Remedy.

112, Many Wisconsin voters depend on the availsbility of accessible ubsentee
pallots to cast their votes.” Buit WEC concedes that it treats such voters unequally: no
dependent means to vole absentee privately and independently exigt for voters with
dizabilities whe are unable to read or mark s ballot, especially print disabled voters, on a
state-wide basis, ™

113, Wisconsin vorers oved no excuse to vote absentee. Absentee ballots are
offered (o quulified voters {electors™) who “for any reavon [are] unable or unwilling to
appear at the polling place.” Wis Stat. § 6.85(1) (emphasis added), Therefore, WEC has
not provided the pnvilege ol absentee voting on an equal basis 1o voters with and without

disabilities.

T Abidnice Voithg in Wikionyin — 2022 Elveriony, Wisconsio Disabllity Vote Coalltion (Feb 25, 2022),
Tettpssi/disabilityvote drgiwp-content apleads 202 202DV Absentee-Fact-Sheet-rev-06-1022 ace.pdf);
Chyr Potoos, Cur Porew, Disabaliy Rughis Wisconsm (Apnt) 20223, hopsydisabiliterightsworg/wp-
contentruploads/ 202204 ARW . Owr-Volces-Onr-Vores 4202 2oace pdf.

" Virting Rarriers Repon ar 20,
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14, Wisconsin law expressly provides voters with disabilities mechanisms 1o
choose W receivie assistance i requesting, morkmy. and returmning their absentee ballots.
See Wis, Stat §5 0.86()ag), (2). 6.87(5). But such assistance in marking their ballot does
not allow Wisconsin voters with disahilities to vote privately and independently. Thar
detect would be remedied by providing an electronic absentee hallon

115, Until 201 1, Wisconsin allowed municipalities to provide an electronie ballor
o any absentee voter who requested one, By providing an electronic ballot, municipalities
could mve absentee voters with disabilities the opportumity to use at-home accessibility
devices of their choide w help them read and muek ther ballms privately and
independently. Many individuals in the disabled community, mcluding Plamniffs Natzke,
Chnstopher, and Ellingen, already have at-home accessibility devices specialized to their
individual needs. As an example, an at-bume accessibility device for a voter with print
disability might be a plug-im application that reads the words on the soreen to the voter and
provides gwidance regaeding where the cursoris placed. For o voter without full use of therr
hands, an nt-home acecssibility. device might look like a keyvboard and mouse set-up
designed Lo be used withom hands, such as the TetraMopse Model TMXAZ, which can be
operated by lips, chin, tongue, or fingers™ These accessibility devices are generally
designed 1 work with electronie materials only.

116,  Other individuals with print disabilities, like Plaintiff Engel, cannot mark a

paper ballot without assistance but can use o laptop compuler independently

" Tetrg mouve, Tetmbite Producis, Bps Retmmouse, cam/
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117, 102011, the Wisconsin Legislature passed Act 75. Following passage of Act
75, munmierpal elerks were required to deny reguests Tor electronie ballos to all but military
volers and overseas volers, Absentee voters with disabilines were denied the ability 1o
receive ait electronic ballot and use their computers and at-home nccessibility devices 1o
read and mark thot ballor privinely and independently.

118, In fact, WEC acknowledges that before Act 73°s passage, emailed ballots
“allowed @ voter to use a sereen reader to mark their ballot. ™ And while voters were still
required to prnt and return their ballot by mail or in person, “ihe emailed batlot allowed
viters to independently fill out their abisentee ballor.™

119, However, in Lafi v, Evers, the Seventh Crreuit found that Act 75°s limitation
on sending electronic ballots was firm as a matter of federal constitutional law, but that
case did not involve voters with disabiliti=z and there has been no adjudication as o matter
ol state constitutiona) law or fedtial statutory law. Lt does not foreclose the relief
Plamtifts scek. Without the alsitity 1o send ¢lectranic bullots, WEC explicitly acknowledaes
that there currently exists no way for Wisconsin vaters with disabilines, especially the prin
dizabled, to participate ag absentee voters privately and independently,™

120, This impediment to voting is alarming, Absentee voting by mail has become

extremely popular in Wisconsin, For the 2018 geperal election, fewer than | 70,000 mul-

© Vuling Barriers Report af 6.
"
"l
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i ballots were cast in Wisconsin, as compared to the nearly 426,000 cast in 2022, an
approximately 150% increase.™

121, Wisconsin's lack of an electronic or other accesstble program for absenlee
vpting has a disenfranchising effect. Under Wisconsin's current regime, the voter must, “in
the prosence of a witness who s an adult US. aiizen., .. mark the [physical] ballor; fold
the bullot and deposi @t into the ballor envelope, and moke and subscribe to the
certificate ., mail, or deliver in person, the envelope to the municipal elerk who issued the
batlot ... no later than 8:00 p.m. on Election Day. ™"

122, If an eléctor is “unable to' mark his or her bailot” due to disability, the only
remaining option 18 for the elector to “seleet any mdividual, except the elector’s employer
or-an agent of that emplover or an officer or agent of a labor organization which represents
the elector, w assist in marking the balloc” Wis. Stac. § 6.87(3)."

123, For many voters, this solution s untenable. Some voters may not haye
anyone willing to act as their sgent and fll out the ballot for them, Others do not trust those
‘who are willimg o Gl our ther ballet for them: Rhonda Stams: o ovisually disabled

Wisconsm voter, felt that she could not trust anyone m her family 1o il out an sbéentee

" See 1S, Election Admin, Comm'n, Eleetion Adavinistrmtion and Veting Survey 2022 Comprehensive
Report, wt 34 (June 2023 115, Eléction Admin. Comim’n, Electian Administration and Voting Survey
2008 Comprehensive Report ot 30 June 2019,

" Vating at a-Polling Place ar by theenter Ballos, Wisconei Legislative Councll Informution
Mamarandum 7, hiqs//does legis wisconsingov mise/le informatlon. memeos/2018im 20180,

! Bevause of Wikconsin's Mipghly decentmlized voting administration, sée State ex rel, Zigiego v, Wik
Elections Conmy'n, 2027 WAL 913, 396 Wis: 2d 391, 957 NW 2d 208, a select fow Wisconsn
mmcipahties hove chosen o provide, upon reguest, brailie Ballote, These unicipalities; those m
Milwaukee Conty and the City of Modison, sre the exception, oot the mule. Few vorers with print
desnbilities are brnlle ltemte, <o this wecommodition his Hmited recotine.
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hallot for her because they “held different political views than she dogs, and she felt they
would almost certainly change her vote™ Individual Plainnffs, Tike Plamtfl” Ellingen,
face the same concerns as Ms. Staats, while voters without disabilities do not face these
circumstances. For a voter like Plamtift Ellingen, un inability to find an assistant she trusts,
woupled with her inability 1o access the polls; renders her disenfranchised.

124, Even if & print disabled votsr can find nn agent that they trust (o mark their
ballot, they still must forfelt their consttutional nght to privately cast their vote, which,
agamn, 1s 3 choice that voters without disabilities do not face, and therefore. constitutes
discrimination on the basis of their disability.

125 Many voters with disabilities also struggle to return ther ballot by mail. Due
ta his spinal muscular atrophy, Plammtift Engel 15 unable to hold a ballot up to the mailbox
o return it And PlamufT Ellingen s completely unable o leave her house without
assistance, Electronic ballot return would allow them to vote privately and independently
throughout the entirety of the voting process.

£ Wisconsia Already Emplays Many of the Tools t Needs to Make Absentee
Vating Accessible.

I26.  Wisconsin s not without options 1o allow voters with disabilities 1o retim
their ubsentee hallots electronically—many voters in other states ndross the country already
have geeess to ¢lectronic ballots, WEC could casily adopt any of the existing models and,

ndecd, 1t already has the toundational elements of such a program in place,

2 Nora Belerr, W ne nerl o to be quiet  Pivalnlity communify i Wisconym demandy, fetter nceess
ter wnntiney, Wissonsin Wateh Glam. 12, 20219, hripss/ wistonsinwateh org/ 20210 Hwscorsin-disability-
CL:I'IHI'I'HIHllt'r'-"'l'i'l?lﬂﬂ-ﬂﬂfﬂm
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127, The Uniformed and Overseas Cinzens Absentee Voting Act | UOCAVA)
reguires states and territories o provide easicrabsenteg-vatng processes [or certan groups
of citizens (generally members of the United States Uniformed Services and merchant
marine, their family members, und United Sustes citizens residing outside the United
States). M und Wisconsin already sends ballots 1o those voters slectromeally,

128, Many states have taken the elements of UOCAVA and broadened their
electronic absentee ballot programs to encompiss absentee volers with disabilities. Those
exponded electronic absentee ballot programs allow those voters with disabilities to receve
their ballots electronically, use accessibility devices to read and mark theiwr ballots; and. in
many states—25 and counting—return them electromeally. For states who do not have
electronic absentee hallot options, the Mational Institute of Standards and Technology
(NIST) recommends that they could “incr=as[e] the accessibility and usability” ol absentee
voting by through, lor example, “Eemote Accessible Vote by Mail,” a “method of vole-
By-mail in which voters elesiromcally recerve, download, and mark their vote-by-mail
Ballot at home using their own assistive lechnology [1 or other technologies.”™ NIST also
recommends that stutes that do not currently permit electronte ballot return expand their

existing programs to allow for it, becanse, ax one voter commented, despite being able 1o

& T Uintrorsmed amd Ohrsens Cliizey dbsentee Toding Avr, Civil Rights Divisaon, s/ waww, justiee:

-gowviertraniformed-and-overseas-¢ ifizens-absenteg-voring-act {last updated Apr. 3, 2023)
YN Ist Standands & Tech, supra nite 5t 4, 42
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fill put the ballot ¢lectromieally, “the ballot had to then be printed, signed, and an envelope
filled out by hand for it to be returned.” which that voter could not do ™

129, The remedics Plamiifis seck would allow Wisconsin volers with disabilities
to ciust their electronic shsentee bullots privately and independently. These remedies would
allow the mdivdual Plannffs and members of the orgamizational Plannfts w vole
privately and independently.

13 Under the Military and Overseas Voters Empowerment (MOYE) Act, a 2009
amendmaent to UOCAN AL states are mandated to enable the eicetronic detivery of blank
ahsentee ballots to eligible UODCAVA voters. A majority of jurisdictions—twenty-five
states, Washington D.C., and the Virgin Islands— allow military voters™ electronically
transmitted absentes ballots to also be retumed electronically * And thirteen states have
expanded their electronic absentee baflot programs to allow vorers with disabilities to
returm their voted absentee ballots By email or through an online portal ¥

131, While Wisconsin satisfies UOCOVA by maintaining o system that allows
eligible military and overseas voters 10 receive their absentee ballois electrronically,'® 1t
dies not go as far as other states in protecting the nghis, gunranteed by the Wisconsin

Constitytion and by other provisions of federal law, of voters with disabilities, especially

Wi at 4344

¥ Elegtronic Sallos Regorn, National Conference of State Leginlatines, birps:www neslorg/electioms-
dnd-campaignselectronic-ballot-return-intermet-voting (loat updated lan 12, 2024),

 See infro 4 135-48,

* Mititary & Overseas Vorers, MyVote Wiscomsin, hps./myvite wi gos/en-us/ Militiry-Overseas-
Volers,
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print disabilities like the individual Plaintiffs, becanse it does not allow voters to receive,
mark, and return thedr absentee ballot electromeally.

. Wisconsin Can Easily Adopr Other States’ Accessible Absentee Programs.

132, The groundwork 1o extend accessible absentee ballos o Wisdonsin voters
already exists, Many states allow vorers with print disabilities, like the individual Plamtifis,
to use clectronic methods to receive, read. and mark their ballot, Transmission oceurs via
state-rin websites. Voters can matk o'ballot on their personal and atcessible electronic
deviee at home, cither with their own private assistive technology or tiechnology built inte
the glectromic ballot. Voters can then retum the ballot via el or submit 11 online, Such
assistive technology allows voters with disabilities w vote privately and independently nnd
would allow the individual Plaintifls and the oreanizational Plainnfis” members to vote
privately and independently

133, Other states meet voters i the middle: Voters can receive their hallot
clectroncally and mark i c?n:utrb'mn:nlly so0 that they are able to privately use assistive
technology, but they must then print the ballot and retarn it either in person or by mail.

134, Muany states Jeverage existing technology created for UOCAVA 10 ensare

their state’s voters can vore on equal terms. Examples are abundont across the nation,
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135, Colorado’s online svstem allows voters to recerve and mark thewr ballots
electromically, Vorers with disabilities that would make morking a ballot difficult may then
submit thedr ballots electronically via the sume online systen. ™

136, Delnware allows dll disabled voters to receive, vote, and retum their ballots
electromently. Voters visit an online voter portal to request their ballots, and as part of thal
process they can specify that they reguire electronie delivery of a ballot compatible with
accessibility software. Voters with disabilitics may then returm ther absentee ballots
clectronically.™

137, The District of Columbid allows all "cligih!c'; volers to use an Accessible
Remote Ballot, an electronic ballot marking ballot svetem that is compatible with “all major
screen readers, tagtile switches, closed captioning, and audio-enabled systems. ™ Voters can
also receive and return their ballots electronically

138,  Howaii allows all voters with disabilities 1o request an: Altemate Format
Ballot. Such ballots are then ¢lectronically transmitted 1o voters, who can download and
mark their ballos privaiely and mdependently vsing their own assisitve technotogy. Voters

can then retum the bullots electronically or by mail.™

* Adeessible Votdnp, Col. Sec'y of State Jena Griswold, ttps/eww sod state cous pubslelections!
peciessibleVotng himl! see afvo Colorado Seonate Bill 21-188, Concerming Allowing o Voter with a
Mhsabiliny Who Recgrves a Ballotr Through an Eleconie Vonmg Thvice o Retam the Ballm
Elecrromically (20215,

" Abrenive Votlng in Dedoware, Del Elections, ips/elections delaware ghvivater/ahsentée/indes shiml,

U Disvicr of Colismbia Resources for Voters wirh Disabifities, US. Vote Found.. https:iiwaw.
usvoretoundation org/ disabled-voter-mode distrce-o-columbi,

= Vorers Requiriig Axséstinee, State of Howaii O of Blections, Tnps:/electioni mwail govating
VOlT-reqUIring Rssistance



139, Indians allows voters who are “unable to independently mark a paper or
hallot card due 1o blindness, low wision, or a physical disability that impairs: manual
dexterity™ 1w request an clectronic ballot that is reeeived, voted, und returned via an
electronic link allowing voters to privately and independently mark their hallots

10, Mame allows voters who self-certify that they have a disability 1o receve:
their electronic ballots via email, download those ballots, vore clectronically using “any
standard sereen reader software,” and retumn the ballots via email ™

141. Mussachusetts allows voters who are “blind or have & vision impairment,
have a mobility or dexterity disabilitv, or have mnother dizability that makes it diffioult tw
miark a paper ballol,” to recelve, vate, and return their ballots electronically ™ The voler
receives the ballot via email and can use their own screen reading technology to privately
and independently fill put the sceessible ballor at home. According to the Waterown town

clerk, the electronic option “couldn't be easier”™ for town election workess to implement.™

W to Vate, Ind. Dhigability Rights, I||tp5-,ﬂ-a,'.l,'w.1'n@11,-i;tr.':hne-uh:r.»-uﬂ:-‘w:g};wﬂyh:le s Yalerie
Waryohit, Voders with Pring Disabilities, Election Administriton” Conforence (Dee [1-13, 2003, hitpst/
view afficeapps. live comdop/view aspxsre=hirpatad AMIFH2 Fwww in gov? a2 Faos (2 Feleotions 2 Fhile
M 2FVoters-with-Print-Disabilitics pptafwd Origin=BROWSELINK.

H dceesyible Vonng, Dep'tof the Sec'y of State, hitps:/www, mning.gov sow 'cee/eleevoterinfo/
apcessiblevotmg himl.

T Woaterd st Disabilitles, See'y of the Commidrwealth of Moss., hitpe Wi sec_state ma us

divisions elections voting-information/voters-with -dissbiligies him,

* Meghan Smith, Blind and dovp=vision vaters bl Meassochuserty " mew statewide onfing veling aption,
GEH (Ot 28, 2022), hitps=/ www.webh orgimews/polition/ 20 22- 1 0-28 blind-and-low- yiston-voters-hnil-
iassachusets-new-satewide-online-voting-aption.
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142, Maryland allows voters with disabilities to receive their ballots vie email and
vote independently and electromically using an sceessible online ballot murking tool.
Yaters return their printed ballots via mail, via secure drop box, or in pesson.™

143, Michigan allows voters with print disabilities (o use an “accessible electronic
absent vorer ballol."” The ballon 1s recetved via emaml and can be completed elecmonically.
but then must be printed our, signed, and retirmed via mail.™

144, Nevada implemented the Nevada Effective Absentee Svstem for Elections.
Lising technology designed for mibtary and overseas voters, gualified voters with
dizabilities, can independently receive, vote, and retarn thiis ballots electroncally.™

145 North Carolina allpws “blind or visually mmpared voter[s]™ 1o “request,
mark, and return” their ballots electromcally. Each voter who applies recejves an email link
to-an online partal that houses their Ballot and allows the voter welectronically submit the
marked ballot independentiy.™

146, West Virginia <!ows voters with o disability to receive, vote, and return their

ballots electromcally. ™ Volers receive an email with instruoctions 1o aceess & web portal,

“ Acresy by Voters with Deabilities, Md. State Boand of Elections, hitps:/elestions, marylind. gov voting
accessibility himl

= dccessihle Ballor for Voters with' Disabefiffes, O of See'y of Siate Jooelyn Benson, hitps: !
sites.omnibal lotus 26mbsentec/upp home. sce wlio dceessible Voting, Mich. Vater Info. Chr,

Tps: e sosstre i ns Home/ Accessible Vonng.

" Vesters with Disabifities, Nev, Sec’y of State, Itps: e wanvans g soselectims/voters/viters-with-
desabiliries

W deecssible Absentee Veting. N.C. Stnre Bd. of Elecnons, htpesiwvwneshe povivating helpvoters.
disabilives pecessible-abseniee-voting.

" Veters with Physical Disabilitier Albsentee Vating fnformation, Sec'y of State Mue Warner, https:
A WV iy l.‘ll'..'f.'Il'fI'II:cr'ilu-gﬂ!-'n‘f.ﬂth|J.1I:1"I-"t'!!¢l‘ﬂ'ﬁ'l|l-"l-'l'fi11H..'-L'I-II_:!
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The portal contains the ballot itself and allows the vorer to either prnt and mail the
completed ballot or submit the ballot electromically.

147, Vermont allows voters 1o use assistive technologies to vote online for an
absentee ballot, Vaters then print and retwrn the ballots vin muil or in person.™

148, Each of the above states provides a process for voters with pront disabilities
to vote absentee using their preferred accessibility devices; in a way that allows them 1o
vote privately and independently, Providing such a program to mdividual Plaimntifis and the
organizational Plointifts’ members would allow them to vote privately and independently.

149, Many of the states above use the same prosvam for voters with disabilities
that they use for UOCAVA volers: a secure voting mrogram called OmmBallot online ™
This system is hosted on the same infrastructure ysed by several federal agencies for secure

document storage.® OmniBallot is “fully ADA Section 308 compliamt™ snd “has been

= 2022 Vorer s Guide for People with Eisahifines, Disoblity Rights Vermont 7, hittps:outside.
vermont.gov/dept sos/Elections% 10D vision/votersfaccessible b2 Mvotma/drvt-vater- guide. pdf

1 Suich ms Indinns, Wavs s Vote, Inditna Disnbility Wik, httpe/fwiew in sov/idehiosters- vonsiwaye.
to-vile’s Meghan Sovith, Biind and Tovevivion vofers fil Massachises” new stitewlde onling voriig
aprrion, GBI (Cher: 258, 2022, hups:www wgbhoorg mews/politics/ 2022 10-28/blind-and-iow-vision-
voters-hnibmessachusetts-new-statewide-onlme-votimg-option; decessible Ballor for Voters with
Disabilities, OF. of Sec’y of State Jocelyn Benson, hrips /sites omaiballotus 26/ absentee/spp/home,
Weal Virginm Steven A, Adbdms, Willtery, Overgeas, Disabled Voters Have Blectrane Absentee Voring
O, The Weirton Daily Tines (Sept 30, 2020 ), Jugpswww weirtondoilytines vom/ews/]ocal -
newd 202009 militarv-ovarseas-disabled- voters-have eleotronic-absentee-voring-options; und Vemmont.
2022 Viwer's Grede for Peopde wath Bpvaditicen, Disabiling Righis Vermont 7, hups:/

ouiside vermont gov dept/sos Blectionsh 20 Divisionfvotersiaceezsthlen20voting drvtvoter-poide pdt

" Adwms, Military, Cherseas, Digelled Voters Have Electronic Ahsentee Vollag Option, sapra tobe 63,
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tested and reviewed by members of most every leading disabality orgamization i the
natian.

150, Plaintiffs are not requesting the Court to order the State of Wisconsin 1o
develop and eénginegr a revolutionary method of necessible absentee voting: The path
already exists for Wisconsm! OmmiBallon 15 just one of several extant electronic-ballor
options that are secure and fully accessible™ Enfranchising Wisconsin’s print disabled
voters, like the ndividual Plamtiffs, is simply 4 question of implementing existing
solutions.

I3l Wistonsm's seliqimposed obstaclies to elderronic absentee voting unduly
burden many volers with disabilities, meluding PiaintiT Ellingen, who cannot vole
absentee privately and independently, and treat all Plantifts and similarly situated voters
unegually. Wisconsin low's failure to provide aceessible, private, and independent voting
options strips these voters, like Plainiffs Natzke, Christopher, Ellingen, and Engel, of their
constitutionally pusrinteed snd statntorily protected rights by denying them an equal
apportunity fo cast their absentee ballot in secret, a right available 100 voters withow
dizabilities. Further, it runs contrary to WECS responsibility, under Wisconsin and federul
law. to engure that such voters are provided reasonable sccommedations to allow them to
cast ballots povately and mdependently on equal terms with other Wisconsin voters.

Wisconsin's municipal clerks must be authorized 1o send clectronic absentee ballots to

Ot Balied Fact Sheer, Democracy Live, hups:idemocmeyhive comiwp-contentuploads 3020/04,
CrmniBallonFoct-Sheet-Democmey-Live- AWS_ 350300 mir

i

See, e g Secure (nline Voting Bresigned fir You, Sevil, wwiweseyvtl com,
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Wisconsin voters with disabilities upan request and Wisconsin voters with disabilities must
be authorized o retwrn thewr ballor electromeally. Wisconsm law’s falure to do so s
discrimimntory. And it unduly burdens cerain voters with disabilities, ncluding the
individual Plaintiffs and oreunizitional Plaintiffs’ members. These failures must be

redressed.

V. CLAIMS FOR RELIEF
FIRST CLAIM FOR RELIEF ON BEHALF OF ALL PLAINTIFFS

Title 1T of the: Amerncans with Disahilities Act
42U,8.C. §§ 12131, et sey,
( Discrimination on the Basls of Dicghiliy)

152, Plamtiffs reallege and reincorporate by feference all preceding parugraphs as
though fully set forth herein.

153, Title I of the Americans with Disabilities Act (ADA), 42 11.5.C. 85 1210} -
12213, prohibits state ond local government entities fromt denving qualified individuals
with disabilities nn equal opportunity o bepefit from the enfity’s services, programs, or
activities. 42 LLS.C. § 12132,

i34, The ADA muandates that “no quahified mdividual with a disability shall, by
reason of such disability, be excluded from participation in or be demed the benefits of the
services, programs, or activities ofa pubilie entity, or be subjected to disorimination by any
such entity.™ fd.

155, In providing aids, benefits. or sérvices, a public entity may not “deny a
qualified individual with a disability the apportunity to participate in or henefit from the

ard. benefit. or serviee,” 28 CF.R. § 130(b)( 131) or “afford a gualified mdmidual with a
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disability an oppartunity to participate in or benefit from the aid. benefit, or service that 15
not equal to that afforded others,” 28 CFR. § 130001 i), Forther, the public enny may
not “provide a qualified individual with a disability with an aid, benefit, or service that is
not as effective in atfording equil opportunity 1o obtam the same result, to gnn the same
benefit. or 10 reach the same level of schievememt as that provided 1o others.”™
2R CFE.R. § 35.130(b) 1)(iii),

156, Public entities are required o “make reasonable modifications in policies,
practices, or procedures when the medifications are necessary to avord discrimination on
the basis of disability, unless the public entity con demonstrate that making the
modifications would fundamentally alter the nature ol the service, progrim, or activiry,”
28 CER 8 35 130003 7)), To accomplish this, public entities must “furnish appropriate
auxihary nids and services where necesswry to afford indwiduals wiath disabilites ... an
equnl opportunity to participate i, atd enjoy the banefits 0, a service, program, or activity
of a public entity.” 28 C F.R & 35.160(l)( 1). Further, “in order to be effective, suxiliury
amds amd services must e provided moaccessible formats, m a timely manner, and 1 such
a way as o proteet the povacy and independence of the individual with a disability,”
28 CFR §35.160(b)2).

157, Finally, the ADA mandates thot “a pubhe entity shall not require an
individoal with a disability w bring anothet individual to interpret for him or her”
2R CFR. § 351600 1),

158, Defendant WEC, as an agency of the State af Wisconsin, 15 a public entity ns

defined by Title 1T of the ADA. 42 LLS.C. § 1213101
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159, Voung, including absentee voling, 1s a service, program, or activity provided
by Detendant WEC and ﬁijl'_l_](!ﬂt to the ADA

160, The ADA’s mrotections extend to all aspects of voting in ‘Wisconsin,
including absentes voling.

t61.  Plamuils are qualified mdividuats with disabilines withim the meanmg ol the
ADA. These individuals have phvsical impairments that substantially lima one or more of
their major life activities, including, but not limited to, “earing for oneself, performing
manual tosks; secing, heanng. cating, sleeping, walking, standmg. lifting, bending.
speaking, breathing, learning, reading, concentrating, thinking, communicating, and
waorking," 42 US.C.§ 12102(20A).

162,  Plaintiffs are registered voters othorwise eligmble to request and cost a ballot,
ncluding an absentee ballot, in Wisconzin clections; and are gualified to participate in
Defendants™ programs: and activities related to voting, including abséntee voting.

2 U8.C§ 1213042y,

I63. The ADA s implementmg regulotions provide that public entifies must nol
“impose of apply eligibility criterin that screen out or tend to screen out” people with
dizahilities from “fully and equally enjoying any service, program. or activity” offered by
a state or local government, 28 C.FR.§ 35.130(h)(8).

164, The ADA s implementing regulations also provide that public entitics may
not provide aids, benefits, or services in sueh o way that qualified individuals are denied
opportunitics to participate or bemefit, are not afforded “equal opportunity to obtam the

same resull .. as that provided to others,™ or are “[o]therwise Thmitfed] ... in the enjovment
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of any right, privilege, advaniage, or opportunity enjoyed by others receiving the aul,
benefit, or service.” 28 C.F.R.§ 35130001 ).

165. Further, the ADA’s implementing regulations prolubit “methods of
administration .- [t]hat have the purpose or effect of defeating or substuntially impairing
accomplishmem™ of the progrum’s objectives: 28 C.FR. & 35.130(by 3).

Iht,  Wisconsin's current election system discriminanes against people with
disabilities, including Plaintffs, i exercising the right to vote by failing to provide
reasonnble accommodations to allow for voters with disabilities io cast their absentee ballot
privately and independently.

167, Wisconsin law’s failure to provide peressible options for absentee voting,
such as an electromic ballot, bars Plamtifts and other similarly situated voters trom
accessing absentee ballots on the same terms as other Wiseonsin virers. In failing to
provide an accessible nbsentez option, Wisconsin’s election system discniminates against
people with disabilities, meluding Plaintiffs. in exercising the right to vote and the right to
keep the content of one’s vote private.

168. Therefore, these failures discnminate agmnst Plaintifts and other qualified
Wisconsin voters with disabilities a full and equal opportunity to participate in Wiscensin's
absentee ballor system due to their disabihity statgs. Wisconsin's current absentee ballot

system has an illegal and discniminatory effect that violates the ADA



SECOND CLAIM FOR RELIEF ON BEHALF OF ALL PLAINTIFFS

Section 304 of the Rehabilitation At
29US.C 5794
(Disermmation on the Basis of Disability by Reciprents ol Federal Finuncial Assistunce)

o9, Phonofis re-allege and meorporate by reference pll prior pnmgmp'hs s
though fully set forth heérein

170.  Section 504 of the Rehabilitation Act of 1973 (Section 504) prohibiis.
discrimination against people with disabilities by any program or activity receiving federal
financial assistance. Under Section 304, “[n}o otherwise qualified mdividual with a
disability ... shall, selely by reason of her or his disability, be excluded from the
participution in, be denied the benefits of, or he subeeted 1o discrinmmation under any
program or agtivity receiving federal financial assistanee ... 29 US.C 8 794(a).

IT1. A program or activity includes “all of the operations of . 4 department,
ageney, special purpose district, or other instrumentality of a State or ol a local
government.” 29 LLS.C. § 794(h 1),

172, Defendant WEC, a5 on ggenev of the Sue of Wisconsin, receives federal
grants and other financial assistance, within the meaning of 29 U.S.C. § 794(a) and is
therefore subject to the requirements of Section 504,97 WEC relies on federal funding for
its basic operations; including elections securtty and to improve the accessibihity of polling

places,

. S gomerad by, Stafe of Wixconmn Eltchony ©ommpssion Ageney Budeed Reguexss 2033-2005 Bieowois
(Sept. 15. 20200 vee alro Yoting Barriers Reportal 5 (WEC “wes awirded u yoarly HAYA grant fin
secessibility progeamming at roughly S2O0,000 for severl vaurs. "),
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173, Plamtitfs are qualified mdividuals with disabihiies within the meaning of
Section S04, 29 ULS.C. 8 705(20). These mdividuals hove imparrments that substantially
limit anie or more of therr major hife activities, including but not limited to “caring for
oneself, performing manual tasks, seeing, hesring, eating, sleeping, walking, stnding,
lifting. bending, speakimg.  breathing,  lewming.  reading.  concentrating,  thinking.
cornmuniciting. and working,™ 29 US.C. § 705(200(B); 42 US.C. § 12102(A).

174, These individuals are registered voters otherwise eligible 1o request and cast
a ballot, including an absentee ballot. in Wisconsin elections: und are thus guabified to
participate in voting, including by submitting an absentee Ballot. 29 US.C. § T94ia).

175, Section 504 prohibits covered entities from impoging or applying eligitnlity
critera that screen out or tend to screen out peopie with disabilities from fully and equally
enjoving the benefits of the programs or activibes of & covered entity.

P76, Section 504 also profubits covered entities from providing aids, benefits, or
services in such a way that auniified individuals are denjed opportunities 1o participate or
Brenefit, wre not wilorded cgual opportunity 1o obtam the same result as that provided 1o
others, or are otherwise hmitéd in the enjoyment of any right, privilege, advantage, or
opportunity enjoyed by others receiving the aid, benefit, or service.

177, Further, Section 504 prohibits methods of admmstranon thit defeat or
substantially impair accomplishment of the program’s objectives.

178, Finally, under Section 504, @ covered entity must make reasonable
madifications m pohicies. practices, or procedures when the modifications are necessary to

avold diserimination on the basis of disability.
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179, Further. Wisconsin law’s faflure to provide accessible absentee ballots that
allow voters with disabilities w vote privately and independently, diseriminstes against
people with disabilities, including Plaintiffs, in exercising their right to vole.

I8, Wisconsin law disenfranchises absentee voters with disubilities who reguire
accessible electrome absemee ballots that allow them w vote povately and mdependently.

181, These fdilures prohibit Plamtiffs from fully participating in ‘Wikconsin's
absentee voting program due to their disability status, an {llegal act under Section 504,

182, Thercfore, these fatlures discriminate sgainst anid deny Plamtifis and other
qualified Wisconsin voters with disabilities o full and equal oppartunity th patticipate in
Wisconsin's absentee ballot svstem due to their disability glatud. Wisconsin's current
absentee ballot system has an illegal and  discriminatory effect thar violates the

Rehabilitaton Act

THIRD CLAIM FOR RELIEF ON BEHALF OF ALL PLAINTIFFS

Wisconsizy Guarantee of Right to Vote by Secret Balloi
Wis. Const. Art. 3
(Abindgement of Right to Vote by S¢cret Ballot)

183 Plaintiffs reallege and incorporate by reference all preceding paragraphs as
though fully set forth herein.

184, The Wisconsin Constitution expheitly demands that “All votes shall be hy
seeret ballot.” Was, Const, Arc TIL § 3.

I85.  This mandate ¢reates a mnght: Wisconsin voters have the nght 1w vote by

secrel ballor.

1t
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186, Under Wisconsin's current election systemy, voiers with  disabilines,
especially print disabilities, have no actual means to vote by seeret ballot when voling
ubsentee.

187, Wisconsin absentee voters with disabilities must either accept assistance—
and forfeit ther rght o vate by seeret ballo-—or not vote st all.

188, Wisconsin's current election svstem does not allow far the provision of
electronic absentee ballots o voters with disabilities, Therefore, as WEC has conceded,
cortain voters must accept assistance-—and fortent ther nght to vote by secret ballot—to
vite as absentee voters. WEC has unequivocally stated that “Voters with blindness or low
vision stifl do not have an accessible absentee ballor or certificate envelope thiat can be
marked independendy,™"

189, Wisconsin's current election system is plamly unconsttunionnl, and directly
ar odds with the Wisconsin: Constitution, imsofar as it leaves Wisconsin voters with

disabilities without an option (o vote an absentee bullot privately and independently.

FOURTH CLAIM FOR REIIEF ON BEHALF OF PLAINTIFFS ELLINGEN,
DISABRILITY RIGHTS WISCONSIN, AND THE LEAGUE OF WOMEN VOTERS
OF WISCONSIN

Wisconsin Guarsmtee of' Equal Protection Under Law
Wis. Const, Ard. 1.8 1
(Undue Burden on the Right 1o Vote)

190 Plamtitls reallege and meorporate by reference all preceding paragraphs as

though fully set forth herein.

" Wating Barriers Report st 20 (eniphissld alled ),



191, The Wisconsin Constitition, n Article |, Section |, states that “All people
are born egqually free and independent, and have certam inherent rghts; among these are
lite, liberty and the purswl of happiness.” This provision guarantees that equal treatmend
under the luw extends o all Wisconsinites, and it is at least coextensive with federul
protections under the Fourteenth Amendment, if nol more expansive.

192, To the extent that Wisconsin's equal protection jurisprudence mirrors thit
under the Fourteenth Amendment, the Seyenth Circuit's decision in Luft did not address
the specific special interests of, and harms to, Wisconsin voters with disabilities. and 15
therefore inapplicable and docs not foreclose the relief sought hore.

193 Maoreover, the Seventh Cireuit in Lefedid not address Wisconsin volers”
mights under the Wisconsin Constitution.  Plaintifis’ cloims are therefore mipe for
adjudication.

194, Stole election admimisitation practices may not burden a qualified voter's
rights 1o vore unless relevant and legitimite state interests of sufficient weight necessanly
justify the magniude aad churacter of the burdens imposed.

195, The more o challenged laiw burdens the right to viste, the more strcthv it must
be serutinized. Even slight burdens must be justified by valid state interésts of sufficient
weight

196, Wistonsin's current election systeny, insofar as it denies qualified Wisconsin
voters with disabilitics accessible absentee voting options that allow them to vole privately
and independently, imposes undue burden on the right to vote. Those burdens range from

significant to severe and extend to entirely prohibitive:

1t
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197, Voters like Plamntiff Ellimgen are unable to trave! to in-person polling places
and thus must vote by nbsentee ballot. However, to vote by ahsemee hallot, voters like
Plantifl’ EHingen require assistance in marking their choices and so must share their
preferred candidutes with an assistant of their choice. This means that they must either
forfert thewr right toa secret ballor or not vore at all. This burden on the rieht 1o vote would
be remedicd for voters like Plaintiff Ellingen through Wisconsin's provision of an
electronic ahsentee baliot.

198.  Defendants must ensure that Wisconsm municipalities provide quahified
Wiseonsin voters with disabilities, like PlaintifT Ellingen, access to the franchise with the
sime degree of privacy and mdependence as valers without disabilities. The burdens
imposed by the challenged aspects of Defendunts” administration of Wisconsin elections
lnck any constitutionally adequate jusilication, are unconnected to any sufficiently

weighty legitimate state interest, ond must be enjoined.



FIFT]':" CLAIM FOR REILIEF ON BEHALF OF PLAINTIFES ELLINGEN,
DISABILITY RIGHTS WISCONSIN, AND THE LEAGUE OF WOMEN VOTERS
OF WISCONSTN
First and Fourteenth Amendments

LIS, Constamend [, XIV
{ Undue Burden on the Right o Vote)

199 Pluntifts reallege and meorporate by relerence all preceding puragraphs as
though fully set forth herein.

2000 State election admmistration practices may not burden a qualified voter's
First and Fourteenth Amendment nghts to vote unless relevant and legitimate state interests
of sufficient weight necessarily justify the mugnitude and ¢hiimeter of the burdens imposed.

200, The more u challenged law burdens the right to vote, the more strictly it must
be serutinized. Even shight burdens must be jusitiied by valid state interests of sufficient
welght.

202, Wisconsin's election cystem, msolar as it denies qualified Wisconsin voters
with disabilitics accessible voting options that allow them to vote privately and
mdependently, imposes sndue burden on the nght o vote, Those burdens runge from
stenificant to sevete and, for cenain voters, are entirely prohibitive,

203 Voters like Plamtff Ellingen are unuble 10 access in-person polling plices
and thus must vote by absentee ballot However, to vote by absentee balloL voters hke
Plaintitt Ellingen require assistance in mipking their choices and so must forfeit their right
tir a seered ballot and share their preferred candidates with an assistant of their choice in

order to cast a ballor; or not vote at all, This burden on the right to vote would be remedied



for voters like Plamntift Elingen through Wiseonsin's provision of an electronic absentee
hallor

204, The Seventh Circuit’s decision in Luft failed 1o consider the specific interests
of, and horms to, Wisconsin voters with disabilities, especiully print disabilities, and is
therefore not dispositive of Plantifts” claims underthe United States Constitution.

205, Defendonts must ensure that Wisconsin munigipalities provide qualified
Wisconsin voters with disabilities, like Plainbff Ellingen. sccess o the franchise with the
same degree of privacy and independence as voters without disabilities. The burdens
imposed by the challenged aspects of Defendants” administration of Wisconsin elections
lack any constitutionally adequate justification, ¢ unconnected (o any sufficiently

weighty legiimate state intorest, and must be enjoined.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs respectiully request that this Court:

L. Declare that Wisconsin's limitation on sending electronic absentee balluts to
Wisconsin voters, Wis. Stat, § 6.87(3)a). s disenminatory and under the Wiseonsin and
federal constitutions. unconstitutionally burdens the nght to vote.

2 Declare  that Wisconsin's  limitation  on  marking  absentee  hallols
electronically, Wis. Stat. § 6.87(3)(a), is diseriminatory and unconstitutionally burdens the

rrght o vote.



3. Declare that Wisconsin's himutation an receiving marcked electromic absentee
hallow electromeally from Wisconsin voters, Wis. Stat § 6:87(3)a), 15 discrminatory and
unconstitutionally burdens the rlght to vote.

+. Preliminartly und permuanently enjoim Wis. St § 6,873 0a). to the extent it
presludes clerks froom sending absentee ballots through electromie means 1o Wisconsinites
with disabiliries that inhibit their ability 1o vore without an assistant.

5. Preliminarily and permunently enjoin Wis, Stat, § 6.87(3)0a), o the extent
that it precludes clerks from accepting ahsentee ballots throveh electronic means from
Wisconsinites with disabilitics that inhibit their ability o vale without an assistant.

6. Require the Wisconsin Eleetions Comamiission o instruct every Wisconsin
munigipality that muomicipal ¢lerks must make available 10 voters with disabilities an
electronic means for requesting, receiving, voung, and retming an absentee ballor

7. Crrunt such other and turther relief as this Court finds 10 be just, equitable,

and appropriate under the cirecamstances,
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