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INTRODUCTION

Plaintifts brought this declaratory judgmont action sccking to have
absentee ballots electronically mailed and/or returned. Delendants are the
Wiseconzin Elections Commission, its administrator, Meagan Wolfe, and the
mdividual commiggioners i their official capacities—the entitieg responsible
for admimistering Wisconsin elections (the "Commission defendants”).

The Wisconsin State Legislature commenced a special proceeding by
moving to inftervene. asserting interests in acting on bhetialf of the State and in
defending asserted institutional mterests as the Legislalure, primarily seeing
a law upheld and “eleclion integrily.” This Ceurl should deny the motion, The
Legiglature cannot constitutionallv intervene to vepresent the State’s interests
where the exerutive branch s aizeadyv defending the case, and 1t has no
legislative role al issue in thessues presented by the case. That constitutional
infirmity ends the inguiry, but the Legislature {ails the second, Lhird, and
four prongs of the vregular intervention standard of Wis, Stat, § 803.09(1), too.
Permissive inlervention would nol remedy these [ailings and only complicale
the proceedings.

BACKGROUND

Plaintiffs filed suit primarnly under the federal Americans with

Disabilities Act (ADA) and Rehabilitalion Act. seeking accommodalions in how

they veceive. vore, and return absentee ballots, (Doe. 9:5. 58-59.) They assert
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that, to the extent Wis, Stat. § 6.87(3)(a) would prevent them from electronie
receipt, voting, and return of then ballots, it must be smjoimed a5 applied to
them and those like them. (Dog. 9:58-59.)

The Wisconsin Legislature moved to intervene, thus commenecing a
special procecding. The Legislature has no constitutional or statutory role in
Lhe administration of the challenged law, Provisions of Wisconsin law added
by 2017 Wis. Aet 369, enacted m December 2018 following the election of
Attorney General Josh Kaul but before he touk offive, duthorize a legislative
committee, the Joint Committee on Legislative Geganization. to authorize the
Legislature, or one house thereol, to ntervene as itsell In certain
circumstances. 2017 Wis, Aet 369, §§ 5. 97, Wisconsin Star. § 13.365(3) provides
thal, m Lhe Lypes ol cases aulhorized by Wis, Stat, § 803.09(2m), the Joint
Commillee on Legislalive OQpganizalion "may inlervene al any lime in [an]
action on bebhalf of the Legislature.” See afso Wis. SBtat. § 13.365(1)-(2)
(allowing mtervention by the sssembly or senate). The Joint Committes has
an unlimited appropriation o pay [or outside counsel for that purpose. Id.
(citing appropriation under Wis, Stat. § 20.765(1)(a), (b)),

ARGUMENT

The Court should deny the Lemslature’s mofion for inteyvention.

Regardless ol the new intervention stalutes, the Legislature cannot

consatitutionally intervene to represent the State’s intercsts where the
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Attorney General and executive branch are defending the case. The
Legislature coulil intervene only if it has g constitutional role as the
Legislature, but it has no such role in Lthe issues presented by Plaintills’ case
here, In addition, the Legislature fails the statutory test for intervention, and
permissive intervention presents the same constitutional impediments and is

unwarranled on additional grounds.

I. Allowing the lLegislature to intervene in this matter would
violate the separation of powers.

The Legislature asserts that it has an interest either as the State or the
Legislature in ensuring that a Wisconsin law s upheld (Doe. 52:10-11) and 1s
entitled to intervene even when the Altornev General and Commission
defendants are already defending the ease. Wisconsin's separation of powers
doctrine prevenls Lhal ouwtcomes in Lhis context because il would allow Lhe
Legislalure lo execule Lhe law. The Wisconsin Supreme Courl has so [ar nol

vead the new mtervention statutes so broadly as the Legislature urges.

A, Wisconsin's separation of powers divides governmental
power among the three branches and allows the
Legislature to make laws, not to exeeute them,

1. The Wisconsin Constitution divides governmental
power among the three branches of government,

Like the U.S. Constitution and all state constitutions, the Wisconsin
Constitution divides governmmental power among the three branches of

government: the legislative, which makes the law: Lhe execulive, which
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executes the law; and the judiciary, which resolves digputes over what the law
MmMeEHns,

To preserve this balance of power, the legislative branch’s constitutional
role onds when a bill becomes law: thereaftor, the exeeutive branch implements
the onacted law. After that critical constitutional moment. the legislative
branch may neither assume (he power (0 execule Lhe law nor block Lhe

executive branch’s ability to do a0,

. The Wisconsin Constitution guards against the
concentration of power in a single branch.

Wisconsin's separation of powers—just tike the United States—derives
[rom three constitutional vesting clauses that divide the core powers of
governmont among three branches: *T'he legislative power shall be vested in a
senale and assembly,” "[Llhe ¢xeculive power shall bhe vested in a governor.”
and “[tlhe judicial power of Lhis state shall be vested in a unilied court syslem.”
0.8, Const. art. 1, § 7, arc. 11, § 1, arvt. IT1, § 1. State administrative agencies
(like the Commission) are “part of the executve branch”™ and earry out
exeeutive functions, Serv. Emps. Int'l Union, Loe. 4 v. Vea ("SEIUT),
2020 WT 67, 9 60, 393 Wis, 2d 38, 916 N.W.2d 35; see also Wis, Srat, §§ 15.61
(creation of clections commission: part of subeh. 1 (“Independent Agencies”)
of Wis. Stat. ch. 15 ("Structure of the Execulive Branch™); 15.01(4)

(“Independent ageney’ means an administrative agency within the executive
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branch created under subeh. IT17); 15.02 ("independent agency” is a “prineipal
administrative unit of the executive hranch”).

Separaling these powers provides the "central bulwark of aur liberly,”
SE 393 Wis. 2d 38, 9 30, by guarding against the “concentration of
governmental power” in a single branch. Gabler v. Crime Vietims Rights Bd. .
2017 WI 67, 9 4, 376 Wie, 2d 147, 897 N, W.2d 384. Tlu‘uugh Lhis separalion,
the constitution “engurels] that each branch will act on itz own behalt and free
from improper influence by the othervs.” Id. 4 32. “[N]e hranch [is] subordinate
to the other, no branch [may] arvogate to itself cerrol over the other except as
15 provided by the constitution, and no branch [may] exercizse the power
committed by the constitution to another.” State v Holmes, 106 Wis, 2d 31. 12,
315 N.W.2d 703 (1982).

Because Lhe legislative branch wriles the laws, the separalion of powers
doctrine is especially wary of its stripping away power from co-equal branches
through legislation. As James Madison warned. the legislative branch is
“everywhere exlending the sphere of il activity, and drawing all power mto
its impetuous vortex.” The Federalist Neo. 18, at 3029 (Clintom Rossiler ed.,
1961), And the art of lawmalking enables the legislature to “mask, under
ccunplimued and mdirect measures, the encroachmenls which 1t makes on the
co-ordinale departments.” fd. al 310, The legislalive usurpalion ol execulive

power poses a particulay danger because it results in the "same persons who
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have the power of making laws™—thart iz, legislators—"also [having| in their
hands the power to execute them.” Gabler, 376 Wis. 2d 147, ¥ 6 (quoting John

Lovke, The Second Treatise of Civil Governmendt, § 143 (1764)),

b. The legislative branch’'s power is to make laws,
not also to execute them.

The legislative branch “may not ‘invest itself or ita Members with cither
execulive power or judicial power.” Melro. Wash. Airports Auth. v. Citizens for
Abaltement of Avrcraft Noise, Inc., 501 U5, 252, 274 (1991) (cilalion omilled),
Policing this princple requires distinguishing between executive and
legislative power. This task is “not alwavs easv.’ SEIT/, 393 Wis. 2d 38, 9 34.
but some basic principles lie bevond debale.

(Gronerally. “|ljegislative powes, as distinguishod from executive power,
is the authority to make laws, but not to enforce them.” Koschkee v, Taylor,
2019 WI 76, 7 11, 387 Wis, 2d 552, 928 N.W.2d 600 (cilalion omitled). More
specifically, the Legaiature has constitutional authorvity “to declare whether
or not there shall be a law; to determine the general purpose or policy to be
achieved by the law; [and] to [ix the limits within which the law shall operate.”
fd. (allevation in original} (citations omitted). So, when the legislative branch
wants to achieve a poliey goal, it may cnact statutes that empower the
execulive branch to administer a new program and Lell the executive branch

how to do =0.

10
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Rur “[flollowing enactment of laws, the legislature’s congtitutional role
ns originally designed. 18 genevally complete” Wis. Legislature v. Palm,
2020 WI 42,9 182, 391 Wis. 2d 197, 912 N.W.2d 900 (Hagedorn, J.. dissenting).
After the legislative branch completes its lawmaking work, the baton passes to
the exceutive branch. whose “suthority consists of executing the law.”
SEIU, 393 Wis. 2d 38, 9 95. Onee a “policy choice[ ]” has been “enacted mlo law
by Lhe legislature,” it is then “carried oul by the execulive brancly.” Fabick v.
Foers, 2021 WI 28, % 14, 396 Wis. 2d 231, 956 N.W.2d 806: see also Palm.
391 Wis. 2d 497, 1 91 (Eelly, .1, coneurring) (“The dilference between legislative

and executive authority has been deseribzd as the difference between the

The U5, Supreme Courl riderscored Lhis balen-passing dynamic in
DBowsher v. Syner, 478 U8, 714 (1986). There, Congress enacled a law crealing
an official who could mandate, outside the ordinary legislative process.
reductions m defieit spending by the executive branch. The official could be
[ired only by Congress. The Court held thal this ztalute violated the separation
of powers because “[tThe Canstitution does not contemplale an active role for

‘ongress in the supervision of officers chavged with the execution of
the laws it enacts.” Id. at 722, This sort of scheme “reserve|s| in Congress
control over the execution eof the laws™—in other words, grants it a

“eongressional veto'—which is something “[t]he structure of the Constitution

11
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does not permit.” fd, ar 726. Simply put, “the Constitution does not permit
Congress to execute the laws” Id.

In carrying oul the legislative branch's policy choices. the execulive is no
mere “legizlatively-controlled automaton.” SE/L. 393 Wis. 2d 38, % 96. Rather,
the executive must “use judgment and diseretion” in carrying out the
legislative mandate, Palm, 301 Wis, 2d 497, 9 183 (Hagedorn, J., dissenting),
That discretion is the very assence of the executive's role, exactly wheve the
legislative branch may not mtrude, As the LLS, Supreme Clourt explamed in
Boivsher:

Interpreting a law enacted by Congress to implement the lepislative

mandate is the very essence of ‘execution’ of the law. Under § 251 Jof the

Act], the Comptroller General must sxercize judgment concerning facts

that afleet the application of the Aci. He must also interpret the

provisions of (he Ael Lo determiie precigsely whal budgetaey caleulalions

are required. Decisions of that kind are typlcallv made by officers
charged with exceuting g Statuto.

Congress of course imtially determined the content of the | | Act;
and undoubtedly the content of the Act determimes the nature of the
executive dutv. However, as Chadha makes clear. once Congress makes
its choice in cnacting legislating, its participation cnds. Congress can
thereafter control the execution of its enactment only indirectly—by
passmeg new legislation.

Bowsher. 478 118, ar 732-34.
The game iz true under the Wizconsin Constitution. Implementing the

law requires exercising discretion and judgment aboul relevant facts, That is

12
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the essence of executive power, and the Legislature may not exercise it in the

executive hranch’'s stedd.

2. Wisconsin’s core and shared power framework does
not alter the underlying principles that divide
legislative from exccutive power.

Wizconsin courts have filtered these well-established sepavation of
powers principles theough a lens of “eore” and “shared” powers. See SEITT,

393 Wis. 2d 34, 99 34-25. Those analytlical tools don't alter the underlying

prineiples. and this framework must be carefully employed to preserve the

soparation of powers,

a. A *core” power defines a branch’s essential
attributes and cannot be shared with another
branch.

Fach branch of government has exelusive—"core”—constitutional
powers which constitute zores of authority mto which no other hranch mav
mntrude., Sitafe v, Horn, 226 Wis, 2d 637, 643, 894 N.W.2d 772 (1999),
“A branch’s core powers are those that define its essential attributes.” SEIU,
a83 Wis, 2d 38, ¢ 104, "[A] core power 18 4 power vested by the constitution
that distinguishes that branch from the other two.” Id. 9 104 n. 15,

“[Clore zones of authority are to be ‘jealously guarded,”™ as "[t]he state
suffers essenfially by every . . . asgsault of one branch of the government upon
another” Gabler, 376 Wis. 2d 147 1Y 30-31 (first altevation in original)

{eitarions omitted). Therefore, “any exercige of authority by anather branch™ in

=+
L=
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an area of core power “ig unconstitutional” Tetra Tech EC, e v. DOR,
2018 WL 75, 1 48, 382 Wis, 2d 496, 914 N.W.2d 21 (atations omitted).

In addilion to examining conzslilutional text, history also provides msight
into what powers are rightly considerved “core” If Wisconsin's historieal
“practices and laws” from around the time of the founding show that an
encroaching branch did nol Leaditionally have a role in the power al issue, that
Lurther mdicales Lthal il 1z a cove power of Lhe encroached-upon branch, State
ex rel. Friedrich v. Cir. G for Dane Cniy., 192 Wis. 2d 1, 38 531 N.W.2d 32
(1995); see also State ex rel. Keuwl v, Prehn, 2022 W1 50, ¥ 44. 402 Wis. 2d 539,
976 N.W.2d B21 (“To properly confirm the meaning of the Wisconsin
Comgtitution, we comsulr “historieal evidenee such gz “the practices at the fime
Lhe conslifution was adopled, debiates over adoplion of 4 given provision, and
early legislalive inlerpretatios as evidenced by the [irst laws passed following
the adoption.”™ (eitations omitted)).

At the most basie level, our constitution vests the legslative amd
exaculive branchez with the core powers (0 legiglale and Lo execule Lhe laws,
regpectively. See Wis, Const. art. TV, § 1, arl. V, §§ 1, 4, art. VIT, § 2. The
Legislature “is tasked with the enactment of laws” and the “governor is
instructed to ‘take care that the laws be faithfullv executed.” SETU,

393 Wis, 2d 38, 9 31 (eitarions omitted). Because the executive branch’s duty

14
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to execute the laws iz its “core” power, the Legislature gannot assume any

share of it.,

b. Even in an arena of “shared” powers, each
branch can exercise only its own constitutional
powers and cannot override another branch’s
power.

Wiseonsin courts also recognize the concept of “|alhared” powers, which
are best deseribed as Lthose thal “lie a1 the intersections of . . . exclusive core
constitubional powers,” Id. ¥ 35 {cilation omilled). In 1hese “shared powers”
situdtions, ome branch exervises its own constitutional powers i an arens that
affects another branch's abilityv to exercise ors powers. Such actions are
constitutional il thev do not “unduly burden or substantially interfere with the
other branch’'s essential role and powers.” State v. Unnamed Defendant,
150 Wi, 2d 352, 36061, 441 N.W.2d 696 (1989),

Calling a power “shared” s therelore something ol a nusnomer, Whal 1s
veally “shared” is the intersecting arena of governmental action—two branches
have g constitutional role mm the same topie, and thev each use thewr core
powers to pursue those roles, What 18 nof “shared” ave the core powers that,
egch branch uses in its pursuit of its aims. Bach branch exercises only ifs own
powers, both as a matrer of process and substance.

As a maller of process, a branch can act in an area of shared power

only by using its constitutional toole—in the legislative branch’s case. by
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passing laws that progpectively vegulate another branch. At the end of
the day, “[Legizlative power . . . 15 the authority to make laws.” Koschiee,
387 Wis. 2d 552, 9 11 {citation omitied).

As a matter of substance, a branch exereising its core power in a shared
arema cannot have the power to veto the other branch’s constitutional anthority
Lo acl.

In Lriedrich, [or example, the supreme courl evalualed whelher a law
that impacted two branches' overlapping exercise of eove powers violated the
separation of powers. The statute at issue seof compensation ceilings for
guardians ad litem and special prosecutors, and the court reasoned that
"statutes addressing the compensation of court-appointed counsel from public
funds fall squarely within” the Legislature’s power to “enact legrslation . . . 1o
allocale government resources.” Friedrich, 192 Wis. 2d al 16 (second emphasis
added). But the judiciziy was exercising its core powers. too: the “power to set
andl order compensation at public expense for court-sppointed counsel 18 an
imherent power of the judiciary.” Id. at 19,

Ulging a shared powers analysis, the Court held that the statute was not
“unduly burden[some|” beeause “courts vetain|ed| the ultimato anthority to
compensale court -appoinled counsel al greater than the stalutory rates when
necessary.” fd. al 30, In other words. Lhe statule was constilulional because

the judiciary retained its core power to set compensation higher than the

16
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Legislature’s statutory limit. The statute and statutory rate did not (because
it eould not) vero the judiciary’s ability to exereise 15 constitutional vole when
needed in that shared arena.

Dy contrast, in Matter of £.B. v. State, 111 Wis. 2d 175, 330 N.W.2d 581
(1983). the Court analvzed whether a statute could automatically require
appellale courls Lo reverse jJudgments due Lo a ereuil courl’s failure Lo submil
jury nstructions in wrillen form. Like Friedrich, .8, mvolved another shared
arend; this time, the Legislature used its core legislative power to pass laws
regulating jurv mstructions. which overlapped with the judiciary's core judicial
power (o determine reversible error on a case—by—case basis. fd. at 181, 1846,

The court held that the Legislature lackod the substantive congritutional
power Lo mandale reversal in paiticular cases because doing so would velo
core judicial power in presiding over cases. To preserve Lhe stalule’s
constitutionality, the Court interpreted the statute as not requiving automatie
reversal; otherwise, the Legislature would hsve prevented the judiciary from

exercising its own core power. [d at 186,

In sum. the legislative branch may not exereise or otherwise interfere
with another branch's core power at all. And even in the so-called “shared

powera” realm where core powers overlap, the legislative braneh can act only
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through gtatutes that prospectively regulate another braneh. and such statutes

eanmnot har the other braneh from exereising its core constitutional authority.

B. The defense of this litigation constitutes core executive
power, implicating no legislative power: interpreting
Wis. Stat. § 803.02(2m) as allowing the Legislature to Btigate
alongside the Attorney General would intrude upon that
pPOWET.

The Attorney General and Commission defendants’ defense of the law
here constitutes core execulive power. The Legislature has no constitutional
role to defend the state’s interest in litigation heve, and it has no legislative
mstitutional power implicated by Lthe matter. Intevpretineg Wis, Stat. §§ 14,363
and B03.09(2m) as allowing Lhe Legislature Lo litigatle alongside Lhe Allorney
Cieneral and his executive branch c¢lienta would wviolate the separation of

POWETS.

1. The Attorney General and Commission defendants’
defense of the case constitutes core executive power.

The Attorney General and Commission 2 delense ol Lhis case iz a core
power. Exeeutive power is "power to exceute ar enforce the law as enacted,”
SETET, 395 Wis. 2d 38, Y 1, and the ability to exerute enacted law to address
particular circumslances 1s the “essential aliribule[ " of the execulive branch,
il 104,

The Attorney General 1s a4 "high constitutional executive officer.” Il 1 G0

(citation omilled); Wis, Const. arl, VL § 3, He is statutorily charged wilh

15
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defending state agencies named in civil litigation, Wis. Statf. § 165.25(6), Since
1849, the Attorney General has exercised the exerutive powers traditionally
held by a stale’s chiel legal offlicer, including representing Lhe state and ils
entities in litigation. See Wis. Rev. Stat. ¢h. 9, §§ 3611 (1819). The Altorney
(reneral earries that law into effeet when it defends exeeutive agency clients in
litigation.

Fov both the Attormey General and executive hranch elients. litigation 1s
part of the dav-to-dav work of carrying out the law. Ao agency's day-to-day jols
15 A classie executive function: “to implement and carry out the mandate of the
legislative enaciments.” DOR v. Nagle-Hart, Ine., 70 Wis. 2d 224, 226-27,
234 N.W.2d 350 (1975). "|W|hen an administrative agoney acts . . . it 1§
exercising exceutive power.” SEIT, 393 Wis, 2d 38, 91 96-97. Executive
law-implementlation mecludes exercising judgment and dizeretion 1n applying
eenevally applicable law. See id. ¥ 96. Tn Chaffin v. Arkansas Game & Fish
Commission, 767 S.W.2d 950, 953 (Ark. 1988), for example, the Arkansas
Supreme Courl held thal Lhe state legislature violaled separation of powers by
mtruding inlo executive branch resourvce-allocation decisions. explaining that
“lallloeation of resourees and establishment of priorities are the cssence of
management.”

The defonse of Plaintitfs’ claims in thig case. primarvily brought under the

federal ADA and Rehabilitation Act. involves the execution of the state olection

19



Case 2024C00 114 Diotument 58 Filed D8-10-2024 Page 20 of 4

law through litigation. Under the federal laws, courts must congider whether
the aceommaodations sought by the plaintiff would impose significant finaneial
ar administralive cosls, or fundamentally alter the nalure of the program or
service. A by Holzmueller v. . High Sch. Assn. 881 F.3d 587, a9
(Tth Cir. 2018); see 28 C.F.R. 8§ 35.150(a)(3). 35.130(b)XT). The partics here
musl thus present evidence about Lhe impael the sought-lor accommodalions
would have on the administration of Wiscomsin electiong. The defense of the
Law must take mro aceount how Plannifts’ elaims intersect with the costs and
other factors relating to the administration of the law. That job s
constitutionally tasked to the executive branch, not the Legislature. The

Legiglature, not an executive branch body, has no rmole m earrving out

Wisconsin eleclions.

2. The Legislature has no constitutional rele in
defending the statute in litigation alongside the
executive branch, and no legislative power is
implicated by this ease.

In contrast to the exeeutive branch’s constitutional role i defending the
litigation at issue, the Legislature has no constitutional role or power Lo acl as
the “state’s litigator-in-chiel or even the representative of the people al large.”
C'f. Palm, 391 Wis, 2d 497, 9 235 (Hagedorn, o ., dissenting). Litigating cases is
an executive function and, at least where Lhe executive branch is defending the

law at issue, the Legislature has no constitutional role in defending the law for
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the srate, It could constitutionally intervene only wheve its own institutional
power would be impacted, but that is oot the ¢ase here,

This case impacts no constitutional power of the Legislature, As the
examples mentioned by the SEIS court iDustrate, the Tegislature can
constitutionally be a litigant in support of its role in the process of lawmaking.
393 Wis, 2d 38, § 72, n.21 (listing cases brought by Legislalure challenging
Ciovernor's veto of passed budget billz), That mmtervest ends once the law is
enacted: “Following enactment of laws, the legislaturd’s consntutional role as
originally designed is generally complete.” Palie, 5391 Wis, 2d 497, 9 182
(Magedorn, J., dissenting).

Heve, litigating whether an olestion statute complics with federal
dizability law implicates no part ¢l the process of lawmaking, The Legislalure
has no constilulional role 1o delend Lhe case alongside the Allorney General
and Commissgion defendants. ven if the Legislature might conceivably have a
role in a different kind of case—a constiturional challenge to state law, where
no executive branch olficial was willing to defend it—this malter does not

present that situation,

21



Case 2024C00 114 Diotument 58 Filed D8-10-2024 Page 22 ol 4

3. Construing the new statutory intervention provisions
as permitting the Legislature to defend the law
alongside the Attorney General and Commission
defendants transfers core executive branch power to
the Legislature.

If the intervention statutes were applied to allow the Legislatuve to
defend thiz case alongside the Attorney General and executive branch
defendants, the Legislature would tale for itself core executive branch power,
“Any” intrusion by the Legislature here would be unconstitutional. foni B. v
State, 202 Wis. 2d 1, 10, 519 N.W.2d 111 (1996).

Courts in other states have recognized thas allowing the legislature fo
direcl litigation violales Lhe separation of pewers. In In re Opinion of Justices,
27 A 3d 859, 870 (N.H. 2011), the New Tlampshire Supreme Court held that a
statute directing the Attorney General to intervene in a lawsuit violated that
stute’s separation of powers In State Through Board of Ethics v. Green,
545 S0, 2d 1031, 1036 (La. 1988), the Louisiana Supreme Court held that a
statute allowing the legislature to file a lawsuit to collect penalties violated the
separation of powers. And in Stockman 1. Leddy, 129 2. 220, 223 (Colo. 1912),
overruled on other grounds by Denuver Assn for Retarded Children, fnc. v. Seh.
fHist. No, I, 5335 P.2d 200, 204 (1975), the Colorado Supreme Court held that a
statute giving the legislature the power to bring cases for certaln purposes
violated that state’s separalion of powers docirine, In each of those cases. the

court rejeeted the legislature’s conforral upon itself the power to be a party
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with the ability to make litigation deciziong or to direct the Attorney General
to take certain steps.

Here, allowing the Legislature lo inlervene would inlrude on Lhe
executive branch’s core power because the Aftterney General and executive
branch defendants would no longer have the power to control the strategy.
handling, and disposition of the case. An intervening parly is a [ull participant
in Lhe lawsuil and iz Lrealed as 1L il were an original party, Kohler Co. v. Svgen
It Fund, Ine., 2000 WT App 60,9 12, 233 Wis. 2d 592 608 N.W.2d 746. That
meuns that the Legislature can make the choices about hitigation that the
constitution leaves to the executive branch. The Legislature's own motion to
intervene, which emphasizes that the Logislature may make difforont strategic
choices than the Allorney Geneead and Commissgion defendants (Doe. 52:2%),
underscores thal very problem. The Legisglalure may believe Lhings go well
when it intervenes, but that is not the point; it is “entirely irrelevant” whether
“|t]he legislature may see itself as a benign gatckeeper.” SELU. 393 Wis. 2d 38,

9 107.

C. FEven if the defense of this litigation were a shared power,
the Legislature’s participation as a party would unduly
burden and substantially interfere with the exceutive
hranch’s constitutional role,

Even il thus Court believed thal the Legislature did have a shared

congtitutional vole in litigating the defense of this marter. Wis. Staf.
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§ 803.09(2m) would still be unconstitutional as applied here because the
Legslature’s simultaneous participation unduly burdens and substantially
mterferes with the execulive branch s constitutional role.

As in Friedrich and K.B.. the new intervention statules ecannot
comstitutionally provent the Attorney General and his executive branch clients
[rom exercising Ltheir core powers. Bul as discussed above, beeguse an
interveno has all the power ag the oviginal defendanta. the Lemslature would
have the power to overvide or undermine their chotves o litigation in pursuit
of different strategies. Litigating the case 1s part of administering Wisconsin
election law, a job that the Legislature has no power or duty to carrv out, The
claims in this case, which involve balancing Plainoffs’ request  for
accommodation with the costs and other impactls on Lhe administralion of the
slatule, squarely implicale =xeculive power. Even 1 this litigation occupled a
shared arena of power, the Legislature cannot constitutionally have the power
to muke contrary lhngation decisions to those of the executive branch.
Intervention here would violate the separation of powers regardless of whether

the Court viewed il through a core or shared power lens.
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D.  The Wisconsin Supreme Court has not considered whether
Wis. Stat. §§ 13.365 and 803.09(2m) can be constitutionally
construed as allowing the Legislature to intervene where
the Attorney General and executive branch are already
defending the case.

The Legislature asserts that the new intervention statutory provisions
automatically permit it to intervene. But the Wiscongin Supreme Court has so
far not read those statutes as applying where the Attorney General and
execulive branch clients are already defending a case. and il would violate the
separation of powers if they were.

Simee 2018, the supreme court has coupsidered the scope and
constilutionalily of Lhe new Inlervenlion stalules (wice: in SEILT and
Demaocratic National Committee v, Bostelmann, 2020 WT 80, 394 Wis, 2d 33.
949 N.W.2d 423, Neither case intecpreted the statutes as applied to this type
ol situalion,

SEILT involved & facial challenge to numerous provigions of
2017 Wis. Act 369, meaning that the court saw its job as evaluating whether
there could be any congtilulional applications of each statule, 293 Wis. 2d 38,
9 4. Under that standard, the court denied the facial challenge, holding that
“lwlhile representing the State in litigation is predominately an executive
funetion. it 15 within those borderlands of shaved powers, most notably in cases

that impheste an institutional mtervest of the legislature.” Id. § 64. The court
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reasoned that the intervention statutes weve constitutional at least in cases
mmplicating the Legislature's own “mstitutional mterests.” Id, 19 72-73.

The courl noted thal prior to 2017 Wis. Act 369, the Legislalure had
“Tlimited power to intervene in litigation.” fd. 4 31. As examples of where the
Legislature's “ingfitutional interests” mav be adeqguate to justity intervention.
Lhe courl puinled Lo three cases, all of which were original actions broughl by
legislative entities against executive branch officials in challenges to the
Crovernor's allegedly improper use of his power to pactially veto buwdget bills
passed by the Legislature. See id. ¥ 72, n.21 (listing cases). Thus. all invelved
the Legislatures participation as a party in defense of its own institutional
powers. SEIU did not suggest that (he type of application al iszue here,
implicaling no constitutional  powers of Lthe Legislature, would be
constilulional.

Bostelmann invoived the unusual situation where no executive branch
official was defending the law. The Atrorney General had withdrawn as the
defendants’ counsel due Lo a conflicl, and the appointed special counsel
declined to appeal an adverse ruling, leaving the Legizlature as the only
party sccking to defend the stature. Democratic Nat1 Comun. v. Bostelmann,
2020 WL 15056640, *1 (W.D. Wis. Mar. 28, 2020) (Attorney General
wilhdrawing and replaced with outside counsel); Democratic Not'l Comm. uv.

Bostelmeann. 977 F.3d 639 (Tth Cir. 2020) (Legislature only appealing party).

2
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Under those circumstances, the court held that the statute gave the
Legslature s statutory mterest not only where its insgtitutional mterests were
mmplicated, bul in delending state stalules as described in Wis, Stal,
§ B03.09(2Zm): “The Legislatureis . . . empowered to defend not just its interests
as a legislative body, but these specific interests itemized by statute”
Dostelmiann, 394 Wis, 2d 33, Y 8.

The Bostelmann courl did nol (eeal ils decision as addressing larger
separation of powers concerns. Id. 1 4. n.2 (questiorn not a “wide-ranging
constitutional mguiry.,” and noting lack of time for parties to gddress the
separation-of-powers issue), id. % 26 (Dallet, J., dissenting) (flagging
separation-of-powers question for future eases). Neither the Bostelmann nor
SEIT vourt was confronted with the question of whether such a power would
violate Wisconsin's separation of powers in a situalion like (he one here, where
the Attorney General and executive hranch clients are defending the case,

The Legislature points to three eireuntt court eases where its intervention
was nol opposed or Lhe cireuil court granted its motion. (Doc. 32:12)) As an
initial matter, that is irrelevant to the merits of the constitutional claim
presented. But they are unpersuasive examples, in any ovent: intervention was
not opposed i1 Lwo of the cases because Lthev were distinguwishable from this
one, and in the third ease, the court declined to consider the eonstitutional

issue presented,
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In EXPO Wisconsin, Ie. v. WEC, the executive branch did not
pppoce mtervention because the Legizlature had its own intersst as the
Legislature: the EXPO plaintiffs asserted that the Legislature Tailed to
provide timelv notice of two constitutional referenda under Wis. Stat. § 8.37.
Case No. 23-CV-0279 (Dane Cnty.); (see Doc. 49:15). In Priorities USA 1. WEC,
Lhe execubive branch did nol oppose mmlervenlion where Lhe executive branch
wasg not defending on one of the igsues presented by the plaintitfs: whether
absentee ballot veturn drop boxes are permitted under Wisconsin stafutes,
Clase Noo 23-CV-1800 (Dane Cnty.); (see Doc. 49:12), That case is now before
the Wisconsin Supreme Court on the drop box issue, Priorities USA v. WEC,
Case No. 2024AP0164 (Wis. Sup. CL.). Tn Abbatsford Education Ass'n v. WERC,
Lhe execulive branch opposed inidrvention bul the circuil eourl granted i,
refusing Lo consider Lhe constitulional question as underdeveloped and relied

on the face of the statuee. Case No, 23-CV-5152 (Dane Cnty.);(see Doc. 49:5).!

' The cwewit eourt ruled that allowing the delendaniz i Abbolsford 10 argue
for a construction of Wis, Stal, § 803.09(2m} that would not allow the Legislature to
imtervene would actually require the court to permit intervention in order to litigate
that 1ssue. (Doc. 49:10.) That was incorrect. The Legislatures opportunity to be
heard 15 to file a reply brief in support of ils motion to mtervene, If the circuil cowrt
rules against s nteevention, the Legislataee has a meght w appeal that raling
because the order would terminate o special proceeding, See Wengerd v, Rinehart,
14 Wis, 2d 575, 582, 338 NW.2d 861 (Ct. App. 1983) (civeuit court order denying
intervention is a final erder in that proceeding); Michael 8. Heffernan, Appellate
Fractice and Procedre in Wisconsin § 1.10(91h ed, 20232).
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Ieve, where the Attorney General and executive branch defendanta
are avtively defending a law, construing the new interyention statutes
as making the Legislature the “agent for the state” would violale the
separation  of powers, as the ftwo branches competed to be the
“litigator-in-chief” and the “representative of the people at large” Cf. Palm.
391 Wis. 2d 497, § 235 (Hagedorn, J., dissenling) (‘"The legislature . . . 18 nol
the state’s litigator-in-chief or even the representative of the people at large.”).
And the Legislature has no constitutional role as (he Legislature m this
htigation that would make 1ts intervention proper under that theorv, either.
Wisconsin Stat, § 803.09(Zm) cannot censtitutionally be interpreted as

allowing the Legislature to intervene in this casce,

II. The Legislature does not meet the statutory standard for
intervention as of rigiht under Wis, Stat. § 803.09(1).

The separalion of powers doclrine precludes the Legislature [rom
intervening under Wis. Stat. § 803.08(1) and (2m). or permissive intervention.
But the Legmslarure also fuils the statutory standard for intervention of right
under Wiz, Stal. § 803.09¢(1), It has no protected interesl as Lthe Legizlature, no
interest that could be impacted by the oulcome of the litigation, and ils
asserted interests will be more than adequately represented by the existing

PArties.
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Intervention as of vight is governed by Wis. Stat. § 803.09(1). which
states:

[Alnvone shall be permitted to intervene in an action when the

movant claims an interest velating to the property or ransaction

which is the subject of the action and the movant is so situated that

the disposition of the action may as a practical matter impa or

mmpede the movant's abibivy to protect that interest, unless the

movant’'s interest is adequately represented by existing parties.

Wis, Stat, § 803.09(1). To intervene as of right, 8 movant must meet four
elements: (1) a Limely intervention motion; (2) an interest sulliciently related
to the subjeet of the action; (3) the disposition of the action may as a practical
mattor impair the movant = ability to proteet that interest; and (4) the movant’s
interest 1s not adequalely vepresented by existing parlies. Helgeland v Wis.
Muns.. 2008 WL 9, § 38, 307 Wis. 2d 1. 746 N.W.2d 1.

The burden is on the saovant seeking to intervene to show that
the elements are satwsbed. Olwarez v, Unitrin Prop. & Cas. Ins. Co.,
2006 WT App 189, % 12, 296 Wis. 2d 337, 723 N.W.2d 131. “Failure to establish
one element means the motion must be denied.” fef, Courts use these elements
as a gwide 1o best consider the competling public policies of allowing original
parties Lo conduct and resolve their own lawsuil. wilh allowing interesied

persons to join a lawsuit so that controversies are resolved efficiently and

ecconomically. Helgeldand, 307 Wig, 2d 1, ¥ 40.
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Ieve, the lLegizlature fails to saristy the second, third. and fourth
plements: 1t has no protected mterest, no mmterest that can be impaived by its
non-participation as a party, and ils interests will be adequately represented

Iy the existing defendants and their counsel.

A.  The Legislature has no legally protected interest related to
the subject of this action, and thus alseo no interest that
could be impaired by the outcome of this case.

The Legislalure asserts thal it has a protected interest as the Legislature
in sceing laws it passed upheld. the “efficacy of it own powers.” or the
“integrity of elections.” (Doe. 52:11, 16.)¢ None of ihiese are protecled inlerests
[or purposes of inlervenlion.

The interest element for purposes of intervention corresponds with the
concept of standing: it requires o chrect and immediate Interest relating to the
statutes at wssue in the case: . ¥ 45; Planned Parenthood of Wis., Ine. v. Kauwl,
942 T.3d 795, 798 (7th Cip. 2019) (eonstruing parallel requirement of
Fed, R, Civ. 17, 24). The Legislature has no such protected interest herve,

Because 1l has no prolecled mnlerest under the second prong of
intervention. the Legislature also has no intereat that will be impeded bv the

outeome of the litigation for purposes of the thivd prong,

?The Legislatore also treats its interest in defendimg the constitutionality of a
law @5 a separvate, fourth interest fur standing purposes. (Doc. 52:16.) Tt does not
explain how this “inteves)” iz dillerent [eom iz assected interest in seeing a law
upheld maore generally.

Al
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1. The Legislature has no protected interest as the
Legislature in seeing the laws it passed upheld.

The Legislature has no profected interest in seemg the law it passed
upheld or upheld against a constitulional claim. Neither of the cases il relies
on, Berger v, North Caroling State Conference of the NAACE, 597 TU.S. 179
(2022). nor Bostelmann, 394 Wis, 2d 33, (Doc. 52:15-16). supports that
asserLion.

Berger does nol dland [or Lhe proposition Lhe Legislature asserls; U5,
Supreme Court ease law actually supports the opposiie conclusion.”

Several Supreme Court cases have considered whether an intervening
legislative body has a protected interest ior purpeoses ol intervention under
Fed, R, Civ. 1. 24, which, like Wis. Stat. § 803.09(1), requires an intervenor to
have a protectod interest. In Berger, the North Cavolina legislature sought to
intervene in litigalion based on a North Carolina slalule that aulhorized slale
legislative leaders to tatervene in litigation “as agents of the State.” 507 U.S.
at 180 (citation omitted). The Supreme Court concluded that the legislature
had an interest lor Lhe purpeoge ol intervention within (he meaning ol
Fed, R. Civ, P. 24(aN2) anly because il was acting as the stale and nol the

legislature. Id.

8 Berger solely addressed whether a legislative body had a protected interest
for purpuses of the first prong of the federal intervention rule, Fed. R, Civ. P. 24, Tt
did nol addresy any separalion ol powers peoblems that the Noeth Carvolina siatutes
mirhl have under that state's constitution.

a2
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In contrast, the Supreme Court has held that legislative bodies lack a
protected mterest when they seek to mtervene based on an asserted legislative
mterest 1n seeing a law upheld. Ve, Howse of Delegates v. Bethune-Hill,
587 1.8, 658, 670 (2019) (Virginia's house lacked a cognizable interest in a
redistricting case based on the premise that thoe challenged law would change
the individual delegates of that body). Inslead, Lhe Court has permilted
legislative intervention where the case could altet the legislature’s ability to
have a role in enacting legiglation. See Ariz. State Lezislature v, Ariz. Indep.
Redistricting Comm'n, 576 11.8. TRT, 791, 803 (2015) (legislature had standing
to challenge a law that would have permaaently deprived it of a role in the
redistrieting process).

Heve, Lhe Legislalure's “interest” in seeing Lhe eleclion law il passed
upheld 15 the Lype of generalized inlerest that those cases have declined Lo (real
as a protected intevest of the legislature for intervention purposes.

Bostelmann did not address whether the Legislature has a protected
miterest to defend the validity of a law as the Legialatiire where the Attorney
CGieneral and executive branch are already defending that law. Tt treated the
issue presented as whether the Legislature—in a ease where no exeeutive
branch officials were defending the law—was acling Lo defend mterests beyvond

ks own inslilutional powers. Bostelmann, 394 Wis, 2d 33, 9 8.
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2, The Legizslature has no protected interest in the
“efficacy of its own powers,”

The Legislature argues that it has a protected interest m the “efficacy of
its own powers.” (Doc, 52:16.) Tt does nol explain how this is differenl [rom
seeing statutes it passed upheld, and Paln does not support its reading.

Palm held that the Legislature had standing to bring a case asserting
thal the secrelary ol Lhe ]jE‘[JL'i_E'LIJ_‘LE'JJ.L of Health Services had evaded the
Legiglature’s statutory functionz under Wiz, Stat. ch, 227 to review proposed
adminiatrative rules. Palm, 391 Wis, 2d 497, 9 13, Palm did not address or
suggest the ruling the Legislature seeks in this case—that 1t has 4 general
protected interest as the Legislature to ensure that laws are upheld. Unlike in
Falm, here the Legislature identifies no legislative statutory responsibilitiez

umpacted by Plainliffs elaims.

3. The Legislature has no protected interest in the
“integrity of elections.”

inally, the Liegislature asserts that it can intervene on the theory it has
a “powerful inrerest in election integrity.” (Doe. 52:17.) Neither case it relies on
gald anything aboul a party's standing or protected interezl Lo intervene [or
that purpose, and courts have rejected the generalized interest of “eleclion

integrity” as sufficient to support party status.

a4
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The Legislature velies on Crawford v. Marion County Election Board,
Bad LS. 181 (2008), and Euw v, San Francisco County Democrvatic Central
Commitiee, 489 11,5, 214 (1989), (Doc. 52:16, 17), but neither case addressed
whether “election integrity”™ is a protected interest for purposes ol standing or
intervention. Instead. those cases addvessed whether the state has an
“interest” [or purposes of regulating eleclions in ensuring voling inlegrily as
part of evaluating whether a state law wiclatez the L&, Constitution.
Crawoford, 552 U8, at 196: £y, 489 U8, at 231. That concept of intorest has
nothing to do with whether a legislature has o protected alleged mpury
sufficient to be a named party or intervenor,

To the contrary, courts agree thaf "eleetion in’rngr.ir.y"' 18 a generalized
mterest that is not a protected inlerest.

Federal courls have vecognized thal “eleclion mlegrily™ 15 nol a direct,
protected intervest for standing purposes. See, eg. Hotze v, Hudspeth,
16 F4th 1121, 1124 (5th Cir. 2021) (no particularized injury where plaintiffs
asserted that a practice hurt the "miegrity’ of the election procvess™); Wood 0.
Raffensperger, 981 T.3d 1307, 1314 (11th Civ. 2020) (plaintiffs asserted only a
gimeralized grievanee based on desire to ensure that only lawful ballots arc
counted); Towa Voter All. v. Black Hawk Cnty.. 515 F. Supp. 3d 980, 991

(N.I). Tawa 2021) (same).
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State courts are in accord. In Teigen v. WEC. only three justices
would have held that voters had an injury for standing purposes based on a
concepl of “vaote dilution,” which those justices viewed as an asserted injury Lo
the integrity of the election process. 2022 W1 64, 5 25, 403 Wis. 2d 607,
976 N.W.2d 519 (R. Bradley. J., plurality opiniocn).? The court of appeals has
expressed doubt thal "vole dilulion™ theory could ever “amount 1o an actual,
conerele myury Lhatl gives [plamtills] a jusliciable stake” in a case. flise, fne, v.
WEC, No. 2022AP1838; 2023 WL 4399022, 1 27 (Wis. Ct. App, July 7, 2023)
(unpublished. authored decision cited in accordance with Wis. Stat. § (Rule)
SO9.2503).

Beeause the Legislature has no nroteetod mterest in this litigation. 1t
[ails hoth the second and third prongs [or interveniion: it has no recognized

mterest, and thus none thal can be impeded by the oulcome of this litigation.

B. The Atterney General and Commission defendants will
adequately represent any genceral interests that the
Legislature asserts.

Even if the Legislature could establish a prolected and unique inlerest

in this litigation, it would not be entitled to intervene because the Attornev

General and Commission defendants will adequately represent its interests—

the fourth requirement of the mandatory imtervention analysis,

1 The question of glanding and election inlegrily 18 before the Wiseonsin
Supreme Court in Brown v. WEC, Case No. 20214AP0232.
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IYivst, adequate representation 1s presumed when a movant and an
pxisting party have “the same ultimate oljectve” in the action. Helgeldand,
207 Wis. 2d 1, % 90 n.80, Here, the Legislature seeks the same resull as the
Commission defondants.

Second, there 18 a presumption of adeguate representation when a party
18 “a governmenial body or officer chavged by law with representing Lhe
interests of Lhe absenlee,” Id. § 91 (eilalion omilled), Here, the Commission
defendants arve expressly charged under Wis, Stat. ch 5 with admimistering
Wisconsin election laws. And theiwr legal representative. the Deparvtment of
Justice, is statutorily and constitutionally responsible for defending the
validity of gtate statutes. Speeifically, $he "Attorney General of Wisconsm has
the duty by statute to defend the constitutionality of state statutes.” Id. 9 96
(discussing Wis. Stat. § 806.04(11), which stales it is “Lthe duly of the allorney
genaval to appear on hehalf of the people of this state to show why [a] statute
18 ponstitutional™). s

Helgeland, a challenge to the constitutionality of Wisconsm's then-ban

on same same-zex marriage benefits, held that Wiscongin municipalities did

i The Altorneyv General has (aken the position that he cannol defend state
statutes that introde upon the constitutional power of the executive lvanch as those
intrude upon his own constitutional duties. See. eg., SEIL, 393 Wis, 2d 38 (Attorney
Ceneral nol delending new statutes that eonsteained his own powers) The case belore
the Clourt does not implicate that exception.

av
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not satisfy the inadequacy prong based on their assertions that the
Attorney General did not lilkke the law at 1ssue theve, The court pointed to the
Attorney General's duty to defend the constitutionality of the law, Helgeland,
307 Wis. 2d 1 99 95-96. The court also vejected the argument that the
municipalitics would defond the law with more “vehemence” than the
Department of Emplovee Trust Funds, which administered the law al issue;
the court held that the state defendants would defend the law regavdless of
their pergonal views. Id. *1 107-08.

The Legislature asserts that, despite Helgeiand and the fact that the
Commission defendants seek the same cutcome the Legislature would, it may
mako strategie docizions the Attorney Goencral and Commission defendants did
nol choose. (Doe. 52:22.) That only wnderscores the constitulional issues raised
above, and il 1s nol parl of the analysis under Helgelarid.

The Attormney (Gemeval and Commission defendants ave charvged with
defending the law at issue and thus seek the same outeome as the Legislature
would. They are presumed (o adequately represent the Legislalure's intereats.
and the Legislature cannol satisfy the fourth prong of the intervention lest.

Beyond the eonstiturional prohibition on the Legislature's intervention.
il also cannol satisly all the stalutory elements for mnlervention under

Wis. Stat. § 803.09(1).

A
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IT1. This Court should deny permissive intervention.

This Court should deny the Legislature’s vequesr for permissive
mlervention lor two reasons. First and most importantlv, permissive
intervention would eause the same separation of powers violation that
mtervention as of 1right would cause. Tt solves none of the prablems explained
i section I Second, adding another defendant to this ease will only complicate
motion pracltice and lengthen (rial, il this case is not decided al the brieling
FiT.Eg{'.‘.

Firsl, as discussed above, allowing the Legislature Lo intervene Lo defend
slale law where Lhe execulive branch iz already doing so would violate Lhe
geparation of powers. That 1§ true wherher the Legislature intervened as of
right or permissively.

second, even il the Legislalure has a delense thal shares common
questions with the mais action, intervention would only complicate and delay
this case, This ease should be streambined and decaded quickly without
unnecessarily using up the Couwrt’'s Ume and resources with redundani
defendants and process. The Legislature’'s asserted interests are closely
aligned with thoge of the Commigsion defendants. And its avgument for
permissive intervention would allpw it to Intervene 1n any case challenging a
sltale law, regardless of whelher the named defendants and Aitorney General

were adequately defending the law.

At
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If the legislature believes it haz policy concerns or arguments that no
other party has thought tp make, this Court could grant it leave to partcipate
as an amicus, Thatl participalion would allow the Legislalure 1o share ils views
on the policy importance of how the statutes arc currently read or the impact

of the relief sought by Plaintitfs.

CONCLUSION

Delendants ask this Court to deny the Legislature’s motion to intervene.
Dated thig 10th day of June 2024,
Regpectfully submitied,

JOSHITA L. KAUL
Attoriey General of Wisconsin

Hleetronically signed by

Karla Z. Keckhaver
KARLA Z, KECKHAVER
Assislant Atlorney General
State Bar #1028212

JON . WHITNEY
Assisrant Attorney Greneral
Slale Bar #1128444
CITARLOTTRE GIDBSON
Assistant Attorney Geneval

State Bar #1035845

Attorneys for Defendants
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Wisconzin Depavtment of Justice
Post Office Box 7857

Madizon, Wisconsin a3707-T857
(6G08) 264-6365 (KZK)

(608) 266-1001 (ITJW)

(608) 957-5218 (CQ)

(608) 294-2907 (Fax)
keckhaverkzizdoj.state.wi.us
whitnevyj@do) state wius
gihsonejado) state.wias

CERTIFICATE OF SERVICE

I certly that in compliance with Wis. Stat, § #01.18(6), I electronically
filed a Brief in Opposition to Legislature's Intervention with the clerk of court
using the Wiseonsin Cireuil Court Eleclrosse Filing System, which will
accomplish electronie notice and service for all participants who are registered
USers.

Dated this 10th day of June 2024,
Eleetronically signed by:
Karla Z, Keckhaver

KARLA 7. KECKHAVER
Assistant Altorney General
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