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FILED
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CANE COUNTY, WI

STATT. OF WISCONSIN  CIRCUTT COURT  DANLE COUNTY 2024CV001141

BRANCH 4

DISABILITY RIGH'TS WISCONSIN,
LEAGUL O WOMEN VOTLRS O WS-
CONSIN, MICHAEL R. CHRISTOPHER,
STACY L. ELLINGEN, ITYLER 12. ENGEL,
and DONALL NATZKE,

PMaintifts,

WISCONSIN ELECTTONS COMMISSION,
MEAGAN WOLFH, in her official capacity as

Administrator of the Wisconsin Elections Com-

mussiong DYON MILLIS, ROBERT SPINDELL,
JR., MARGH BOSTELMANN, ANN JA-
CORS, MARK THOMSEN, and CARRIE
RIEPL, in their official capacites as Commis
stoners of the Wisconsin Hlections Commuission,

Dicfendants.

Case No. 2024CV 1141

AMICUS BRIEF IN OPPOSITION TO PLAINTIFFS’
MOTION FOR A TEMPORARY INJUNCTION

INTEREST OF AMICI

The Republican National Committee (RINC) 18 a national commitree under 532

U.S.C 830101, Te manages the Republican Party’s business, coordinates election strat-

epy, and supports Republican candidates nattonwide. As a major political party running

candidates throughout the State, the RNC has strong interests in the rules governing
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the upcoming election. The RNC also has extensive expertise n elecnon law, elecnion
adminiscration, and voong rights. It has filed dozens of amicus briefs in elecrion-related
cases across the country, mcluding briefs in Teggen o Wisconsn Uidections Commisiion, 2022
W 64, 403 Wis, 2d 607, 976 NW.2d 519, and Prioritier USS 1 o0 Wiseconsin lections Com
prissiop, 2024120001 64, which 1s currently before the Wisconsin Supreme Court.
SUMMARY OF ARGUMENT

Plaintiffs’ case rests on three premises: (1) the Court can swap out some of Wis-
consin’s ncw clection laws with its old oncs; (2) federal disabilivies law regadres this Court
to rewind the law; and (3) they have a right to vote absentee, All three are wrong,

First, by tring to change the law, Plaintiffs cffectively concede that they are not
entitled to a temporary injunction. Under ¥is. Stat. §813.02(1)(a) Courts may 1ssue tem
porary injunclons; however, injunctions should not be 1ssued Lightly, and only 1o “pre
scrve the status quo.” Pure Mk Prod. Co op. . Nat'd Dammers Orp., 64 Wis. 2d 241, 251,
219 NW.2d 564, 569 (1974}, But the whole point of Plaintiffs” case is to change the stams
quo: They want the Court to replace Wisconsin®s current laws—the so called “state law
stalus quo”—with rules that were repealed decades ago. Pl v Bd. of Come'rs on Grier-
aices & Diseipline of Obio Supreme C1, 709 I'.5d 447, 553-54 (6th Cir. 2014). Such a move
would upend the status quo, short circuiting the laws that Wisconsin’s voters have fol
lowed for more than a decade. [d. A temporary injunction 1s not appropriatc in cascs

Like this. Pare Mide Prod., 64 Wis. 2d at 251,
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Second, Planoffs” ADA and Rehabihtation Act arguments fail for a similar rea-
son: Their proposed accommaodations are simply too big. Although Wisconsin must
provide “reasonable accommodations” to disabled voters, (PL Br.20), 1t does not have
to “fundamentally alter™ its absentee voting “program™ when it docs so, 28 C.F.R.

and thus

535 130{b) (7). Swapping the State’s current clection laws for its old ones

allowring millions of new voters to cast their ballots electronically—is just the tvpe of

“fundamental alteration” that the ALA and Rehabilitation Acr let states avoid. See Mary
Jo C.ow NUY. Setate & Loe Ret Sys, 707 F.3d 144, 156 (2d Cief2013).

Third, Plannffs’ consotutonal claims misunderstand the law, In Wisconsin,
“rthere 18 no constitunonal right to an absentee ballot” Teigen, 403 Wis. 2d 607, 953
{cleaned up). Nor s there a federal right to vote absentee. Taddy o Okegon, 977 F.3d 608,
6171 {7th Cir, 2020). So Wisconsin i1s ol “den|ving]” Plainufls their constututonal right
to vote “by absentee ballot,” Be.6, because that right “does not exist” in the first place,
Tedzen, 403 Wis, 2d 607, 1153.

The Court should thus deny Plamtiffs” monon for a temporary njunction.

ARGUMENT
L. Enjoining Wisconsin's absentee-voting laws would upend the status quo.

Since Wisconsin’s founding, the Stare has recognized that temporary injunctions
are “extraordmary remed|ies|,” Pedibone n. Ta Crosse €@ MR Co, 14 Wis, 443, 447 (1861),
that are meant only “to mamtam the statas quo,” Shearer 2. Congdon, 25 Wis. 2d 663, 668,

131 NLW.2d 377, 381 (1964). or pood reason. A “temporary mjuncton’™ 15 traditionally

Lk
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“a preventive remedy” Pure Milk Prod,, 64 Wis. 2d at 251 (cleaned up). That type of
relief 18 supposed to “preven|t]” the status quo from changing—not change the status
quo itself. Tel; Maogen David Wine Corp. v Borenstern, 267 Wis. 303, 509, 66 N.W.2d 157,
160 {1954},

Consistent with that principle, Wisconsin has long followed a common rule: A
COUTt Mav 185U¢ a temporary injunction “only when [ir 18] necessary to preserve the
status quo.” Wemer v A T Groslenaal & Sons, Tne, 80 Wis. 2d 513, 520, 259 N.W.2d
310, 313 14 (1977) (collecting cases). Satisfving that standard—swhich 1s a hugh bar to
begin with, see eg, Pure Milke Prod. Coop., 64 Wis, 2d at 251—becomes all the more
difficult “on the eve of an clection,” Repabiican Natl Comm. v Demecratic Nat'T Covn.,
589 LS. 423, 424-20 (2020) (per carvam). Indeed, in that case, courts must be especially
carcful not to “upsct[]” the staws quo, because any last-minute changes could sow
“confusion and disarray,” “undermine confidence” i Wisconsin’s clections, and harm
the State’s “voters |and| candidates.”” Hamkins v Wik, Bleetions Comae'n, 2020 W1 75, 910,
393 Wis. 2d 629, 948 N.W.2d 877, Time and again, Wisconsin’s circuit courts have
[ollowed thosc rules. £z, Rive v Wis. Edectons Comene'n, No. 20220V2446, Dk 79 (Dane
Crouy. Cir. CL Oct. 7, 2022) (denying a emporary injunclon because it would alter the
status quoly League of Women | oters of Wi v Wis, Elections Comm'n, No. 20220V2472,
Dke. 72 (Dane Cnty. Cir. Ct. 2022) (samc).

Indulging Plamnufls’ claims—and thus upending the status quo—would permit

precisely whal those cases prohbited. Ior more than a decade, Wisconsin has allowed
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only military and overseas voters to get their absentee ballots online. 2011 Wis. Act 75,
550 aceord Tafi v Tivers, 963 F3d 665, 666-70 (Teh Cir. 2020) (discussing the law). And
the State has werer allowed anvone to cast their ballots onhne. Wis. Stat. §§6.22(5),
6.24(7). But Plamntiffs want to scrap those rules. (Pl Br.31 33; Compl.58 39.) That
change would short arcuit the democratic process, toppling the status quo that Wis

consin’s representatives and the State’s voters agreed to decades ago. Plai, 769 F3d ar
553-54.

In response, Plamaffs admit that their case would change the law, but they say
that swapping the new rules for the old ones would actually “restore the status quo.”
(PL. Br.32 33.) Not true. When courts ralk about “the status quo,” they are referring to
“the state of affarrs thar existed ‘on the eve of the™ lawsmt Doe FT by Doe F2 0
Mukewonago _Area Sch. 12t 081 F. Susgs. 3d 886, 898 (E.D. Wis. 2023) (quoting fu¥ Bhd.
of Leamsters _Aivfne i, v Vronticy Alinfines, L, 628 F.3d 402, 405 (7th Cir. 20107}, That
definition makes sense. After all, the “status quo™ is just whatever “preceded the pend
ing concroversy.” Westinghoase Lo, Corp. v Dirve Sening Mach, Co., 256 F.2d 8046, 808 (7th
Cir, 1938). In other words, 1t 1s just “[]he sttuavon that currently cxasts.” Prudvie Band of
Potanatonsi Lndians 1. Pierce, 233 F.3d 1254, 1250 {10th Cir. 2001) (quoling status quo,
BLACK™S LAW DICTIONARY {11th ed. 2019}). Currently, that “situation™ is simple: Wis

consin 1s enforcing its laws. Asheraff 1. Awm. C.L. Unidon, 342 U.5. 656, 666 (2004). So the
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State’s “emisting regulations” laws are “the status quo™—not the extiner ones. Fd; amord
Racky Monniain Goen Ommers v, Pelis, 2023 WL 8446495, ac *7 (1. Colo. Nowv. 13, 2023).

In fact, “the state|] law™ & afways the “status que.™ Pl 769 H.3d at 553-54; awerd
Asheroft, 342 U8, at 666. Indeed, that 1s the point of law: It cstablishes the rules and
thus “sct|s] ... the legal status quo.” Gedden 2 Métehelf, 2007 W1 App 110, 930, 300 Wis.
2d 580, T30 N.W.2d 461, So, whenever a court “prelminanly enjoin|s]” a law, it “nec
essarly disrupt|s| the state-law status quo.” P, 769 F.3d at 553-34.

Ilere, that rule leads to a simple conclusion. Plaiatffs want the Court to
“Ip|reliminanly ... enjoin” the law. (Compl.39 §Y4 5.} Bat that request would upend the
status quo, Pl 769 F.3d at 533 54, causing the Plaintiffs’ moton for a cemporary m
junction co “fail,” Gahl ex rel, Zingsheen vo Awrora Health Care, T, 2022 WT App 29,9962
63, 403 Wis, 2d 539, 977 NW.2d 736, uffd sub wows. Gabl v, Aurora Health Care, 1nc., 2023

W 35, 989 N.W.2d 561.

II.  Enjoining Wisconsin’s absentee-voting laws would “fundamentally alter”
the State’s abseatee-voting procedures.

Plaintiffs’ requested relef also dooms their ADA and Rehabilitation Acr claims:
Those requests would change the law, and thus “fundamentally alter” the State’s absen-
tee-voring scheme. 28 C.F.R.§32.130(b){7)(1). The ADA and Rehabilitation Act gener-
ally require states to “make reasonable modificattions”™ o accommodate disabled voters.
| anghn v, Walthalf, 968 H.3d 814, 819 (Tth Cir. 2020). But that mandate comes with a

g caveat. 4 States don’t have to rewise thew rules when any change “would

f
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fundamentally alter the nature of the service.” Id. (quoting 28 C.HR. §35.130(b) (7).
Here, text, precedent, and practice all point to the same conclusion: Plannffs’ proposed
changes are “fundamental|].” 28 C.H.R. §35.130(b) (7).

Start with the text. As mentioned, Wisconsin docs not have to change its absen
tee vorng rules 1if those changes “would ftundamentally alter” its absentee balloting
“program.” Id Traditionally, an accommodation “fundamentally alter|s]” a “program,”
fd., when it affecrs “an essennal component™ of that program or causes some other
“major change,” FUNDAMENTAL, AM. | [ERTTAGE DICTIONARY (5th ed. 2011); FUNDA-
MENTAL, MERRTAM WEBSTER ENGLISIT DICTIONARY {Fith ed. 2003}, If Plainnffs’ pro
posced accommaodation affects “an cssential or necessary part” of Wisconsin’s absentee
ballot program, then that accommodation would “fundamentally alter™ thar program.
AM. IIERITAGE DICTIONARY, b arord 28 C.EF.R. §35.130(b) (7)1

Plaintiffs’ proposed aceommaodations would alter the State’s absentee voung
program 111 just that way, Recognizing that “ballots should not be transmitted over the
internet,”’ Wisconsin has always “carcfully regulated” its “absentec ballot™ procedures
Lo “prevent the polenual for [raud or abuse.” Wis. Stal. §6.84(1}. Applying thal rule o
clectronic voung—a particularly “lugh risk™ endeavor—Wisconsin chosc Lo pass Act

75, which broadly prohibits clectronie balloting, but carves out a modest exception for

CTT Crtr., Daperir Agree That Balfetr Shonld Noi Be Tramsmiited Over the Interned (Apr. 20213, t-
nyurl.com/volorfase,
T CISA, Réisk Managenssné For Ulectronse Baflat Defivery, Marking, Awd Reew 1 (Teb. 2024), ti
nyurl.com/ Akvdvev?,



Case 2024Cv001141 Dacument 70 Filed 06-10-2024 Page 8 of 12

two rypes of voters: “military |and] overseas elector[s].” Wis. Stat. §6.87(3)(d). Plamtiffs’
temporary injunction would scrap that careful scheme, loosening the law’s narrow ex-
ceprions and thus allowing an enorely new proup of vorers to recerve electronic ballots.
(Pl Br.32 33; Compl.38 59.) T'hat’s not all. Granting Plaintiffs’ request would also force
Wisconsin to accept clectronically cast ballots, (P21 Br.35)—something the state has wever
done before. Those changes are “fundamental.”

Precedent proves the pomnt The Supreme Court has long observed that an ac-
commodation “fundamentally alter[s]” a program if that change would force adminis
trators to “warve]| an essental rale” PGl Lonr, Loe vodarting 532 US. 661, 689 (2001},
That teaching applics with special force o “cligiwlity Jand| qualifring requirements”™—
the type of requirements thar Plantiffs chalienge here. See - LH, by Holzmoeller o, 1 High
Seh, Asen, 881 F.3d 587, 593 (Tth Cir, 2018}, Indeed, watving those requirements almost
always “consututc|s] a fundamental alteration in the nature of the program.” Mary [,
707 F.3d at 156 {cleancd up); aceord Pottgen v. Mo, State High Seh. Activities - 1sr's, 40 H.3d
926, 930 (8th Cir.1994) (samc); Hafperw v Wake Dorest Univ. Health Seis., 669 F.3d 454,
464 {4h Cir. 2012) (sumilar).

College sports, [or cxample, would be very different—or, in the words of the
ADA, they would be “fundamentally alter[ed],” 28 C.E.R. §35.130{b} (7){1)—if any ath

lete, college aged or not, was “Jefligible to plav,” see Poffen, 40 F.3d at 929 31, Profes

sional sports would also be very dilferent if everyone—"amalteur and proflessional”

alike—was chigible 1o compele against cach other, Cf PG Tour, fne, 332 US. aL 683-
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85. And absentee voting would ndeed be very different 1if military and overseas vot-
ers—along with the 1,055,434 adults 1n Wisconsin [who| have a disabilhity™ ' —were
suddenly elimble to vore online. Plamufts” ADA and Rehabihtation Act claims thus fail.
III.  Wisconsin’s absentee-ballot laws do not implicate the right to vote.

Planufts’ consututional claims also fatl. According to Plantffs, Wisconsin’s ab-
sentee-balloting rules are unconstitutional because those rules “den|v| them the right to
vote privately and independently by abseniee balior” (Pl Br.6 (emphasis added).) But there
ts no constituttonal tght “to cast an absentee ballot”—private or not. Tedly, 977 T1.3d at
611, So, Wisconsin's absentee-ballot rules do not “impheate the nght to vote,” much
less violate it. G Pryfl oo Raffessperger, 976 F.3d 1278, 1281 (11th Cir. 2020); aceord Tegen,
403 Wis. 2d 607,433 (same for the Wisconsin constitution).

A.  The federal Constitution does not protect abhsentee voting.

['or most ol the navon’s htslory, slales lel cveryone vote only one way: 1n person
on clecuon dav. Bropich i Democratic Natd Comn., 594 ULS, 647, 670 (2021). Based on
that history, it 18 no wonder that the “right to vote” only protects faf type of voting—
i.e., “cast[ing] a ballot” in person on election day. Tady, 977 T'.3d at 613, Absentee voting
falls far outside that procedure. So 1t makes sense that “there 15 no constitutional right
Lo an absentee ballot™ Mapr . LaBlose, 951 TL3d 775, 792 (6th Cir. 2020). And becausc

there 15 no “fundamental right to vote” absentee, there 15 also no right “to cast an

T, Disadility Tmpacts Wissonnin {archived June 4, 2024), htrps:/ Swww.cdegov/ nehddd/ disalil
itvandhealth/impacts Swisconsin.heml.

9
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absentee ballot™ by mail, email, or in any other “manner™ that some voters might “pre-
fer” Tully, 977 B3d at 611; Richardson v. Tex. Sec’y of State, 978 F.3d 220, 232 (5th Cir.
20201 (*“no right™ to vote absentee); Rafeniperger, 976 H.3d at 1281 (same).

Ml dowadd reinforees that conclusion. In that case, Illinos allowed some voters to
cast absentee ballots, but prohibited others—IUhke the mncarcerated—rfrom doing the
same. MeDonald v. Bd. of Uiection Comme’rs of Chi., 394 US. 802, 803-04 (1969). When a
group of inmates challenged the law, the Supreme Court upheld 1t reasoming that “the
right to vore™ was simply not “at stake.” Id ac 807, And thac was so, the Court said,
because there is no “right to receive absentee ballots.” 44y Raffensperger, 976 F.3d at 1288
{Lagoa, |., concurring) (Ml dosald “held that the nght to vote absenfes 1s not a fundamen
tal interese.””). So linots” absentee-vonng miles did not violate the Constirution because
the State never “precluded [anyone] from volng.™ Meloxald, 394 U.S. at 808 n.0,

The same rule applies to Wisconsin, Thercfore, Plaintiffs’ federal consttutional
claims—the ones that say they have a right to vote “by absentee ballor,” (Pl Br.6)—
musc fail.

B. The Wisconsin constitution docs not protect absentee voting.

Plannffs’ state consttunional claims fail, too. Indeed, when some of the samwe
plantiffs claimed two vears ago that voters had a right o vote absentee, the Wisconsin
Supreme Court roundly rejected their claim, stressing that “there 15 no constitutional
rirht to an absentee ballot” Teges, 403 Wis. 2d 607, 953 {cleaned up). And that wasn't

the first me Wisconsin courts have rejected such a claim. Tig, Tee 0 Pasdion, 2000 W1

10
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App 19, 97, 241 Wis. 2d 38, 623 NLW.2d 577, [efferson v. Dane Caiy, 2020 W1 90, 16,
394 Wis. 2d 602, 951 N.W.2d 556.

Considermg Wisconsin’s history, those conclusions make sense. For decades,
Wisconsin has drawn a sharp linc beoween absentee voung, on the one hand, and n
person voting, on the other. Lee, 241 Wis. 2d 38, 7. While courts have long observed
that “voting is a comsticutional righe,” they have also explamed that “voting by absentee
ballot™ 15 not. Tel; Tergen, 4013 Wis. 2d 607, 153, Instead, absentee votng 18 merely “a
privilege,” [feffercon, 394 Wis, 2d 602, Y16, so the state legislature 15 free to “carciully
regulate||” it, Legen, 403 Wis, 2d 607, 9533, 71 72.

That 1s exactly what the State Legislature did here. Wisconsin’s rules don’t affect
Plaintiffs” “constitunional right]s],” much less wolate them. e (quoting Mays, 931 F.3d
at 792). So Planulls arc not entitded 4o a temporary injunction.,

CONCLUSION
For these reasons. the Court should deny Plainnffs” motion for a temporary in

junction.

11
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