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INTRODUCTION

Four Wisconsin volers who are unable o read or mark a ballol due (o
their disabilitios. along with two advocacy groups, seck declavatory relief from
the application of Wis. Stal. § 6.47, which, according to Plaintills, denies them
the ability Lo receive. mark, and return Ltheir absentee ballots electronically.
(Doc. 999 1, 17-18)) Plamtiffs have sued the Wisconsin Blections Commission,
its commissioners, and administrator (collectively. “the Commissgion™,
contending that “Wisconsin must provide an option for voters wirh disabilities
to receive, mark, and return their absentee ballot aiectronmically” under Title IT
of the Americans with Disabilities Act (ADAY secrion 504 of the Rehabilitation
Ael, as well as under the state and fedest Constitutions. (Doc. 19 1, 152-205.)

In the motion boefore the Court, Plaintiffs seck emerzgency declaratory
relief and g temporary imjunclion, ordering the Commuiszion “to make available
[or the August 2024 primary eleclion and November 2024 general eleclion an
option to riquest and receive an clectromie absenton ballot that can be marked
electronically using an at-home accessibilily device.” (Doe. 43:2.) Plainlills
contend that thiz “partial remedy” is an “easy and necessary first step” thar
“ean be implemented quickly.” (Doc. 42:3 (emphasis omitted).) That is not the
case.

The rehief Plantiffs seek would distueh the status quo and change

election rules on the eve of Lthe election, Tt would alter existing absentee voting
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procedures such that a new class of voters—andividuals who ave unable tovead
ar mark a ballot due to disability—would be able to receive and mark their
hallots electronically, something that 15 not permitred under earrent law. And
Plaintiffs seeks this change when the election is essentially ongoing—the
August primaryis just weeks away and absentee voting for that election begins
m # matter of davs. Changing the rules now would disrapt the-election and is
net what a prebmmary injunction 1s for.

The liming ol Plaintifls requested reliel alone dopms their motion. Buu
even il il didn't, there are several additional problems with thely motion.

Plaintiffs are unlikely to succeed on the merits of their elaims. Their
ADA and Rehabilitalion Act claims are unlikely to succeed because they seek
reliet that goes far beyond the reasonable accommodations alveady provided
for casting a ballot and woild impose undue administrative bordens snd
fundamentally alter tie existing absentee voting scheme, Plaintitfs” equal
protection claims under the state and federal constitutions fail because the lack
of electronic balloting for voters with print disabilities does not severely burden
the right to vote and 18 rational, in any event, And Plainaffs’ “secret ballot™
claim under Wis. Consl. avt. III, § 3 i unlikely Lo suceeed because Lhal
provision does not vequire absolote privacy: it simply requires a non-public

vole.

F]
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Bevond thewr unlikelihood of suecess on the merirs, Plaintiffs also will
not sulfer irreparable harm without an injunction—they will still be able to
:ast # ballor in the npeoming elections—and there are public interest concerns
with changing election rules this close to an eleclion. The Court should deny
Plaintitfs’ motion.

RELEVANT FACTS

While the Commission is responsible for oversesing elections law and
adminigtranon, Wisconsin eleetions ave conducted on the loeal level by nearly
2000 county and municipal clerks. Local clerks are responsible for in-person
and-absentee voting, both of which are available and accessible to all Wisconsin
volers, (Wolfe Decl. § 21.)

L. In-person and absentec voting is available and accessible.

Mumicpial clerks are vesponsible for in-person voting at the polls on
glection day. All polling places must be equipped willl at least one accessible
voting machine that pevmits individuals with digabilities to vote privately and
independeontly. (Id, %Y 4. 5.) Relevant here, the aceessible voting machines
approved for use in Wisconsin all have an audio ballot-marking option for
voters with visual impairments. (Iel. Y% 5, 6.)

Volers who are unable or unwilling Lo vole al Lhe polls may vole
abhaentec, See Wis, Stat, § 6.84(1), Any qualified. registered voter can vote

absentee in Wisconsin: See Wis. Stat. § 6.83(1); (Waolfe Decl. 1 9). Voters ean
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request @n absentee ballot by email using the MyVote website or by asking
their municipal elerk in wriling, by email, or in person using a lorm application
or a statement confaining all the information requived on the form.
See Wis. Stal, § 6.86(1); (Wolfe Decl. 9§ 10).

When a voter requests an absentee ballot, the municipal elevk must mail
the ballot o the voter within one business day of the request. See Wis. Stal.
§ 71501 em); (Wolfe Dacl, § 11). Unee the absentee voter receives her hallot,
she must complele her ballot in the presence of a wilness and seal the ballol in
the envelope provided by lhe clerk, The voler and wilness must sign Lhe
cortificares printed on tho envelope, See Wis. Statr. § 6.87(4): (Wolfe Docl. § 12).

Il the absentee voler is unable lo mark her ballol due o disabilily, she
may seleet someone to assist i marking the ballot, other than the voter's
employer, agent of that emplover, or officer or dgent of the voter's union.
See Wis, Stat. § 6.87(5): (Wolfe Decl, ¥ 13). The envelape must then “he mailed
by the elector, or delivered in person. to the mumnicipal clerk.” See Wis. Stat.
§ 6.87(4)(b)1. Voters who need assistance with mailing or delivering their
absentee ballot to the municipal elevk beeause of a digability may algo receive

aszislance. (Wolle Decl, T 14.)

=1
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1I. Wisconsin law does not allow clexrks to send absentee ballots
electronically to anyone other than military and overseas voters.

Wisconsin law does not allow clerks to send absentee ballots
electronically to anyvone other than military and overseas vorers, See Wis, Stat,
88§ 6.22(2)(e), 6.87(3)(a); (Wolfe Decl. "9 15, 25). Military and overseas voters
gcan submit a request to receive a ballot electronically by email on the MyVote
website or by submitting an email divectly Lo thenr municipal clerlk, (Wolle
Decl. 1 17.) The clevk then must sean and electvomically transmit (by fax or
email) each gide of the ballol and the [ace of the absentee-ballol-cerlificate
envelope, along with instructions. (fd. § 18.)

Military and overseas voters who roeeive their ballot electromically must
print, complete, and mail their ballot to thew municipal clerk. See Wis, Stat.
§ 6.87(3)tl). They ean mark thetr electromce ballot before priviting if if they have
the appropriate software, hat this software is not considered a ballot-marking
device. meaning the vote is not electronically recorded. (Wolte Decl. % 19.)
No voter, including military and overseas voters, can return a voted ballot to
the municipal clerk eleclronicallv, See Wis. Stal. § 6.87(2)0d); (Wolle Decl.

19 10, 20).
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11l. Expanding electronic balloting to additional veters wounld be
virtually impossible to implement ahead of the upeoming
elections and could put election security and uniformity at risk.

Kxpanding clectronic balloting beyond military and overscas votors
would be virtually impossible Lo implement ahead of Lhe upcoming elections in
August and November 2024, (Wolle Decl. ¥ 26.)

Technical changes to election systems carry many risks and are not made
lightly. The {ime required to complete any one project is influenced by the
software-development process, the Wiseconsin Departmont of Administration’s
IT infrastructure policies, and the limited stafl available to perform the work.
(. 4% 27, 30, 33, 35.) The tvpical development cycle for even the mast minoy
change generally requivez two Lo three months of work under ideal condilions,
while major changes typically requive pight to twelve months to complete.
(Id. ¥ 27.)

Eleclion-sysiem technical changes are implemented (hrough a
stw-step software-development process, imvolving planning, analysis, design,
testing, implementation, and maintenance. (Id. § 30.) The fivst two steps
roquire  staff to assess the situation and estimate the time requived
for development. These initial steps require stakeholders to identify
requirements, understand the business needs. and identilty necessary
workflows that will mterface with other components within the stuatewide

voler-registration and eleclions-administration system. (ff. 5 31.) While all

9
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aspects of the software-development proeess influence completion time, the
lesting step is parlicularly variable because a project musi pass Lthe testing
milestones betore advancing to deployment, (/d. % 32))

The time required Lo implement technical changes is alzo influenced by
factors outside of the Commission’s control. Election-velated technical systems
are hosted. mamtamed, and secured In the Wisconsin Department of
Administration, Division of Entevprise Technelogy (DET) facilities and
interface with other state infrastructure, (K. ) 33.) All changes to clection
syslems require the supporl and assistance of BET and must adhere Lo the
DET Change Management Policy. which prahibits changes to [T infrastructure
around all legal holidavs and 30 davs ahead of all scheduled elections.
(fef. 19 33. 34) Because of thegse change-freeze periods, most elections
software-development oceurs m odd-numbered years, when there are no fall
electiopns, (/d. 9 34 Software-development iz further limited by the
Commission’s small software-development team. which is primarily dedicated
Lo maintaining existing syslems Lo ensure availability Lo Wisconsm volers and
loeal clevk gtatt, (Fd. ¥ 35.)

Il the Commission were ordered Lo make eleclronic ballots available Lo
disabled voters through the MyVote website, the Commission would have to
shepherd this change through each of the six sleps of the sollware-development

process. Among other things, the Commizsion stall’ would need 1o test

11)
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prototypes with common sereen readers and other assistive tools to ensure
compaltibility. The Commission would also have Lo decide whether and how (o
vorify that a voter who claims a disability is. in fact, disabled, (/4. § 36.) Thiz
process would fake a minimum of three months to complete and would he
turther delayed by the change-freeze periods 30 days prior to the upcoming
primary and general elections. (Id. Y 34, 86, 37.) Compressing this process
could result in sevious security conee¥ns because skipping ov yushing steps
increases Lthe likelihood (hat the system will have vulaergbililies that eould
[rustrale voless and compromise (he upcoming eleclions. (fd, 9 40.)

Even if the injunction did not involve the MyVote website and simply
required clerks Lo scan and email ballots (o disabled voters, such a change
would also take approxamately shree months to implement beeause the
Commissiomn would have 1o develop, approve, dnd provide traiming o over
2,000 Tocal clerks, plus their staff. (fd. % 38.) Wach of thesa clerks would need
time to engage and understand the Commission's training materials. Clerks
tvpically have dozens of major responsibilities outside elections and have only
limited time to devote to elections matters. Hundreds of them arve part-time.
and many work only a lew hours each week. As a resull, the Commission
narmally provides training opportunifics well ahead of any change—ideally a

vear or more. (d.)

11
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There sre security concerns with expanding electronmie absentee ballors
through clerks sending smails to dizabled voters. Nol all clerks have
government-issued email addresses. That means that their email address is
nol recognizable as an official government email, which can make it difficult
fov voters to verify that an email purporting to contain an offieial ballot is
genuine, Emaill inboxes can also be hacked and addresses mimicked m wavs
Lhal thelr physical analogues cannol, (fd. ¥ 41.) Expanding electronic ballolz
through elerks cending emails to dizabled voters also thyealens unilormity and
[air adminisiration of elections because local sleclion olficials would have
diseretion in doterminming who is cligible for fae ballot, the type of ballot sent.
how and when it 1s transmtted, and ths security measures taken. (Id. § 42.)
These sccurity and uniformity eoncernsg are parvt of why the Commission
provides significant and susinined trainings to clerks well ahead of changes to
election processes, (fd. 1 13.)

TEMPORARY INJUNCTION LEGAL STANDARD

Wisconsin Stal. § 813.02, Lilled "Temporary injunclion; when granted,”
provides courts the authority to lssue temporary restraining ovders and
mjunctions. Section 815.02(1)(8) is divectly relevant and states:

When il appears from g pariv's pleading that the party is eniitled

to judgment and any part thereof consists in restraining some act, the

commission or continuanee of which during the litigation would injure

the party, or when during the htigation it shall appear that a party 1s
doing or threatens or is about to do, or is pracuring or =uffering some act
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to be done in violation of the rights of another party and tending to
render the judgment ineflectual, 4 temporary injunction may be granted
Lo resirain such acl.

Wis, Stal. § 813.02(1Xa).

A court mav issuc a temporary injunction only if four criteria are
met: “(1) the movant s likely to suffer irveparable harm if a temporary
injuriction is not issued: (2) the movant haz ne other adequate remady
al law; (3) a temporary injunction is necessary to preserve the status quo; and
(4) the movanl has a reasonable probability of succest on the merits.” Serp.
Emps. Int'l Union , Loe. T uv. Vos (“SEIU™), 2020 Wi 67, 4 93, 393 Wis. 2d 38,
946 N.W.2d 35 (quoting Milwawkee Deputy Sheriffs’ Ass'n v Milwawkee Cnly.,
2016 W1 App 56. % 20, 370 Wis. 2d 644, 333 N.W.2d 154).

“Mojunciive reliel is addressed Lo (he cound diseretion ol Lhe (eial eourt;
compeling inleresls must be vaconciled and the plaintiff musl salisly the {rial
pourt that on halanee equity favors issuing the injunction.” Pure Milk Prods.
Coop. v. Nat1 Farmers Org., 90 Wis. 2d 781, 800, 280 N.W.2d 691 (1979).

ARGUMENT

Plaintifls cannot meel Lthewr burden of proving Lhat lhey are entilled Lo
an emergency declaration and temporary injunetion. First, Plaintiffs are
requesting relief that would disturh the status quo, not préserve if, and change
glection rules on Lhe eve of the election. That alone prevents the Courl [rom

granting their motion. Second, even if a last-minute change in the rules were

14
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warranted, Plaintiffs eannot show 4 reasonable probabihity of success on the
merit= ol their claims because Lthe accommodation they seek 12 not reasonable.
eapecially on this tight timeframe, and their vighr to vote 15 not at stake, even
if their preferred method of absentee voting is unavailable. The Couyt ghould

dony Plaintifts’ motion.

L Plaintiffs are requesting relief that would disturb the status quo
and change election rules on the eve of the election.

IMirst, Plaintiffs are requesting roliet that would disturb the status quo,
not preserye it, See SEIT, 395 Wis. 2d 38, 193, And Plaintitfs seek this change
on the eve of the election—jusl days before clerlis must begln sending absentee
hallots for the August primary, which would disrupt an cssentially ongoing

elegtion and cause confusion to vorerz and clerks alike,

A Plaintiffs’ requested relief would disturb the status guo,
not preserve it,

“Muojunciions are not Lo be iscued lightly, bul only where necessary
to preserve the status quo of the parties and where there s irreparable
injury.” Pure Milk Prods. Coop. v. Nat'l Farmers Org., 64 Wis, 2¢ 241, 251,
219 N.W.2d 564 (1974) (footnote omitted). "The purpose of ‘a temporary
mjunetion 15 to mamntain the status guo, not to change the position of the

parties or compel the deing of aels which constitute ¢l or part of the

14
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nltimate relief sought.”™ Sch. Dist. of Slinger v. WIAA, 210 Wis. 2d 365, 564,
a63 N.W.2d 585 (Ct. App. 1997) (quoting Codept, Ine. v. More-Way N. Carp.,
23 Wis. 2d 165, 173, 127 N.W.2d 29 (1964)). A temporary injunction should
neither give new rights nor alter the positions of the parties. See Shearer v.
Congdon, 25 Wis. 2d 863, 668, 131 N.W.2d 377 (1964).

Plaintiffs are asking this Courl to enter a temporary mjunclion requiring
the Commssion to do something new: make an electrome absentee ballot
that ¢an be marked electponically available for certain disabled volers who
cannol eurrently request and receive an electronic ballol under Wisconsin law.
(Doe. 43:2)) Plainriffs argue that this is “neesssary to restore the status quo” as
it stood prior to 2011 Wis, Act 75, when all absentee voters could request and
ropeive an clectvomie absentoe ballot that could be marked clectronically.
(Doc, 42:32,) Whale that was the law prior to 2011, it is not the law now and
has not been so for many years. Under current Wisconsin law, only military
and overseas voters can request and receive an electronic absentee ballot.
See Wis, Stal, § 6,87(3)0(d). Thatl is the stalus quo.

The veliof Plaintiffs seck—eleetvonie absentee balloting for a now class
of volers—is Lhe opposite of what a temporacy injunclion is supposed Lo do, and
it would constilute part of the ultimate relief in the case. Pure Mitk Prods,
Claop.. 64 Wis. 2d at 251 WI44, 210 Wis. 2d at 364, Whether Plaintiffs are

asking the Commission to implement an entirely new system or to simply
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extend an existing svsterm to 8 new ¢lass of voters, Plaintifts sye aslang for new
rights; Lhey are nol asking (o preserve existing rights. Plaintills’ requested

reliet would upset the status guo, sand their motion should be deniad.

B. Plaintiffs’ requested relief would change election rules
shortly before the election, causing disruption and
confusion,

Plaintiffs’ request to change the status quo. rather than preserve i, is
reason alone to deny thelr motion. But the fact that this is an elections case,
and Plaintiffs seek to change election yules on the eve of the election, makes
Plaintiffs’ requested reliel impossible.

Wisconsm precedent dictates that the rules of election administration
should not be changed in the midst of an ongoing election. Hawlins v. WEC,
2020 W1 75, 393 Wis. 2d 629, 948 N.W.2d 877. The 1.8, Supreme Court eoncurs
with this reasoning. See Prurcell v Gonzalez, 549 LS. 1. 4-5 (2006) (“As an
glection draws closer.” “[clourl orders allecling eleclions . . . can Lthemselves
régult in voter donfusion and congequent incentive to remain gway from the
polls.”).

In Hawhkins., the supreme court vecognized that last-minute election
rhanges can “vause confusion and undue damage to . . . the Wisconsin electors
who want to vote.” 393 Wis. 2d 629, 9 5. Tn that case. the petitioners filed an
original aeton and asked for preliminarvy relief (adding then names 1o new

hallots for President and Vice President) after absentee ballots had already

16
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heen sent out by municipal clerks. Id. 44 2-6. 8, n.2. The supreme court denieid
the petition and motion. explaining that granting the requested reliel would
disrurh an essentially ongoing election by causing confusion to voters and other
candidates. Id. Y 6-10,

Notably. in:one of the federal eases eited by Plaintiffs—American Counceil
of Blind of Indiana v, Indiana Election Commission, No. 1:20-CV-03118,
2022 WL 702257, *6 (5.0, Ind. Mar. 9, 2022)—the district court declined to
enler an injunction requiring electronic absentee balloting, concluding that
“the requesled relief is loo disruplive, and loo cluse in Lime Lo the eleclion.”
whon the “primary election (wals less than cight weeks away, with other forms
of absenlee voling scheduled Lo begin inless than two weeks.”

Here, the praximity to the cleetion is neavly identieal fo the timeframe
deemed “too close m time (6 the election” in American Couneil of Blind, Id.
Municipal clerks are poised to zend out absentee ballots to voters with an
aetive request on file for the partisan primary on June 27, 2024, (Walfe Decl.
% 23.) This includes indefinitely confined voters with automatic ballot requests
on file, like Plaintiff Engel. See Wis. Stat. §§ 6.87(3). 7.15(1)(cm). And
lherealler, when any voler requests an absentee ballol, clerks musl mail Lhe
ballot o the voter within one business day ol the reguest. See Wis. Stal.
§ 7.15(10em); (Wolle Decl. § L1). Despite the proximily of the eleclion.

Plaintiffs did not [ile their complaint antil mid-April 2021 and waited until

17
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May 2024 to file their temporary injunction motion. (Doe. 9; 43.) This delay i=
particularly unwarranted because the electronic balloting prohibition that
Plaintiffs challenge has been in effect sinee 2011, See 20171 Wiz, Agt 75.

Plaintiffs’ requesied temporary injunction would change Wisconsin
election law just weeks before election day and davs before absentee ballots—
which are al 1ssue in this case—must be sent out, IT this Court were Lo 1ssue &
declaration and injunction on or after the June 24, 2024, hearing, election
disruption and voter and elerk confusion would be almast ceclain.

Expanding elecironic absenlee balloling lo a new class of volers is nol
simply a flip of a switch. If this Court ordered the Commission make such g
change via the MyVole websile, the Commission would have to go through the
stw-stop software-development protess, which wounld take a minimum of three
months to complete and would be further delaved by the IT change-freeze
periads around legal holidays and 30-days prior to the elections. (Walfe Dacl.
99 34. 36, 37.) Even if the injunction did not involve the MyVote website and
simply required clerks to sean and email ballots to disabled voters, such a
change would alse take approximately three moenths to implement beeause the
Commission would have Lo develop, approve, and provide lraining Lo nearly
2,000 loeal elevks, (Id. 4 38.)

Either way, Lhe requested declaration and injunction would conflicl with

longstanding law on who can receive an eleetronie abzentoe ballot. Given that

15
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Wisconsin elections ayve run in 4 decentralbized manner through local clerks
around the state, it would be challenging to ensure thal such a lasl-minule
change to the law 1= applied equally thvoughout the state. While the
Commisgion can communicate any court-ordered changes to the clerks. it is the
clerks who administer the elections at the ground level. (/d. %Y 21, 22, 24))
There 1s no guarantee that nearly 2,000 clerks will uniformly be able to adapt
gquickly to these changes. particularvly when they are busy preparing for the
upooming clection. (Id. 99 24, 38)) For cxample, even it this Court ordered the
Commission lo make eleclronic absenlee balloks available Lo certain disabled
voters, clerks, who receive requests for absentee ballots and send those ballots
Lo eligible volers, may still denv a recuesi [or an electronic absentee ballot il
they fail to change their procodures immedistely after any Commiszsion
guidanee to do so, Similarly elerks who are busy preparing for the election may
not realize they must send electronic absentee ballots to a new group of voters,
or they mav not have sufficient staff to handle a new task added shortly before
the election. And municipalities mayv not all treat veguests for electronic
absentee ballots in the same manney. (Id, § 42.) Theve is no guarantee that an
mjunction could be implemented in a unilorm manner slatewide.
Communicating these changes to voters would also be difficult, and
volers may be confused as to who gualilies Lo receive an electronic absentee

ballot and how thoy mark and return the ballot. The pubhe information

1%
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purrently available on the Commission's and clevks’ webgsites references
current law, as one would expect. While some voters will hear-about a court
order, many will not. This has potential to disenfranchise some voters. For
example, an indefinitely confined voter who is sent a paper ballot for the
partisan primary on June 27, 2024, may, after learning about the injunction in
this ease, request an electronie ballot, but the local clerk and voter may be
confused about whether that voter qualifies for an electvonic ballet, swhether
the clerk can send a second ballol Lo that voler, and which ballol Lhe voler
should complete, An injunction changing the eleclronic absentee balloling
rules at the last mainute risks elevk and votor eonfusion and could have serious
CONSELUENCEs,

Thesupreme court in Hawhias refiised to change the rules of an election
ilter absentee ballots had zouie out for the November 2020 general election,
Thiz Court should do thie same and refuse to change the rules just days befaore
absentes ballots go out for the August 2024 primary. Plaintiffs' motion should
be dened based on the Hawkins precedent.

Il. Plaintiffs arc net likely to succeed on the merits of their claims.

Second, Plaintiffs do not have a reasonable probability of success on the
merits: See SKIU. 393 Wis. 2d 38. ¢ 93.

A request for A lempoiary injunetion 15 not g clamm in oand of

itself, but a wvehicle to prevent harm while litigation s pendinz on the

20
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underlving claim(s).” Gahi on behalf of Zingsheim v. Aurora Health Care, Inc.,
2022 WI App 29, § 30, 403 Wis. 2d 539, 977 N.W.2d 7566, affd, 2023 WI 45,
_ Wis. 2d | 989 N.W.2d 561. Thus, “|a| complaint stating st least one
viable legal elaim is required as an underlying basis for an injuncltion.” Gahl
on behalf of Zingsheim, 403 Wis. 2d 539, 9 30. “In other words, thore must be
a viable or protectable legal claim (or vight) upon which [the plaintill] would
lave a reasonable probabilily of guccess.” Id, “(DI 1t appears . . . Lthat the
plaintiff is not entitled to the permancot injunction which his eomplaint
demands, lhe court oughl not (o give him the same reliel temporarily.,” Werner
v A L. Grootemaat & Sons, Ine.. 80 Wis. 20 513, 521, 259 N.W.2d 310 (1977
{cilalion omilted).

Thove are several reasons wihy Plaintiffs’ case will not suceceed.

A, Plaintiffs are uanlikely to succeed on their ADA and
Rehabilitation Act claims.

Title 1T of the ADRA. which applies to public entities, provides that "ng
gqualified individual with a disability shall, by reason of such disabilitv. be
excluded from participation in or be demied the benefits of the services.
programs, or actvitics of a public enfty, or be subjected to discyimination by
any such enlily.” 42 U.S.C. § 12132, Similarly, seelion 504 of Lhe Rehabilitation
Act provides that “|njo otherwise qualified individual with a disability in the

Uniled States . .. shall, solely by reason of her or his disability, be excluded
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from the parocipstion m, be denied the benefits of, or be subjecred to
discrimination under any program oy activity” coverad by the Act, 20 ULS.C.
§ T94(a). Title 11 was modeled atter section 504, :@nd “the elements of claims
under the two provisions are nearly identical” such that couris generally “apply
precedent under one statute 1o cases involving the other.” Laey 1. Cook Cnty..
BO7 F.3d 847, 852 n.1 (Tth Cir. 2018) (citation omitted).

Ta prove discvimination under Title 1T or section 504, a plamtift must
show thal: (1) he is a gqualified individual with a disalbality: (2) he was denied
the benelits of the services, programs, or aclivities of a public entily or
otherwise subjected to discrimination by sueh an enfity: and (3) the denial ox
diserimination was by reason of her dissbility, fd. at 853 (eitatons omitted).

A plaintit qualifies andey tho firet factor whoen he 1s “an individual with
a dizability who, with or witnout reasanable modifications to rules, policies, or
practices . . . meets the essential eligibility requivements for . , . participation
in programs or activities provided by a public entity.” 42 11.8.C. § 12131(2). A
plaintiff mawv establish the second factor—that he was excluded from
participating in a service, program, or activitv—by demonstrating that the
defendant relused lo provide a reasonable accommodation. See Wis, Cinlyv.
Seres., fne. v, City of Mifwankee, 165 F.3d 737, 753 (7th Cir. 2006), A
reasonable geccommodation musl provide “meaninglul access” to Lhe public

activity, Mexander v. Choate, 169 TS, 287, 301 (1985), such that it is “readily

b
(4]
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aceessible to and usable by mdividuals wath dizabilities” 28 C.F.R. § 35.15{](&]_
An accommodation 1s unreasonable, however, “il il 1mposes signilicant
financial or adoamstrative costg, or it fundamentally alters the natove of the
program or service.” A.H. Oy Holzmueller v, I, High Sch, Ass'n, 881 F.3d 587,
594 (Tth Civ. 2018): see 28 C.F.R. §§ 35.150(a)3). 35.130(h)(7)(). A plaintift
may establish the third factor by showing that “bul for” his disability, he would
hiave been able Lo access Lhe servicss or benelils desived.” Wis, Cinilv, Servs.,
Ine., 465 F.3d at TH2.

The Commission does nol dispule, [or Lhe purposes of this motion, thal
Plaimniffa are qualified individuals with disabilities or that Defondants are
public entities covered by the ADA and the Rehabilitalion Act. And while the
ADA applies to voting, see 12 11,840 § 12701a)(3), voting—including absentee
voting—is “readily aecessibieto and usable by individuals with disabilities,”
28 C.T.R. § 35.150(a).

Wisconsin's election syvstem provides multiple opportunities for voters
with disabilities to cast a ballot. Tt they choose to vote absentee, Wis. Stat.
§ 6.84(1), they can seleet someone to asgist them n mavkmg and
relirning their absentée ballol. See Wis. Stal. § 6.87(5); Carey v. WEC,
624 F. Supp. 3d 1020, 1032-35 (W.D. Wis. 2022). The ausistant is subject to
felony penalties i[ he “inlentionally fail[s] to casl a vole 1 accordance

with the -elector’s instructions or reveall[s] the elector's wvote Lo any

25
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Ard person.” Wis. Stat. §§ 12.13(3)(5), 1Z.60(1)(u). If the voter chooses not to cast,
an absentee ballot wilh agsistance, he can instead vote on election day al his
polling place, which must be egquipped with af least one accessible voting
machine that permits individuals wilh disabilities to vote privately and
independently. (Wolfe Decl. 49 4-6.) These accommodations are reasonable
antd provide disabled voters with “meanmegful access,” see Alexander, 469 1.8,
at 307, and full “partieipation " 42 1.S.C. § 12131(2), voring in Wisconsin.
including absentes voling.

Plainliffs geek injunclive reliel thal goes far beyond the reasonable
aecommodation already provided for easting & ballot. Kor the purposes of this
motion, they seek a temporary injuncticn, ordering the Commission “to make
available for the August 2024 primary cleetion and November 2024 general
election an opton to vequest and veceive an electronie absentee ballot that can
be marked electronically using an at-home accessibility device.” (Noc, 1:3:2.)
This. acecording to Plaintiffs, is an "easv and necessary first step” that “can be
implemented quickly.” (Doe. 12:3 (emphasgis omitted).) That iz not the case.

Even this "partial remedy.” (Doe. 42:3), would impose "ondue .
adminisiralive burdens” and would “Tundamentally aller” the nature of
Wigronein's absenteo voring acheme. 28 C.F R §8 35.150(a)(3). 35.130(h)(T)(i).
Wilule Lhe Commission eurrently mamlams a svslem for sending ballols

cleetronically to military and overseas voters. the change Plaintiffs request

24
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would 1ovolve expanding that system to a new class of vefers and would
require the abilily to not only send bul also mark ballots electranically,
which i not part of the current gystem. (Wolfe Decl. ¢ 18) The Commission
would have to desien and implement a new system following the six-step
software-development process. (/. 1% 30, 36.) The Commission would also
have 1o decide whether and how 1o verily that a voter who claims 1o have a
digability is, n fact, disabled, and staft would need to test prototypes with
common sereen readers and other assislive lools (0 ensure compatibility.
(fd. ] 36,)

Even if the injunction did not involve the MyVote website and simply
required clerks Lo scan and email ballots (o disabled voters, such a change
woitld involve undue adminigtrative burdens bocause the Commission would
have to develop, approve, aad provide training an the new process o nearly
2,000 local clevks. (fd. 1 38.) Even with extensive training, such a change would
risk security and uniformity because local election officials would have
discretion in determining who is eligible for the ballot, what tvpe of ballot is
sent, how and when it 1s transmitted, and what security measures are taken.
(. Y 41-42))

The relief Plainfifts scek would fundamentally alter Wisconsin's existing

absentee voling scheme, causing adminisirative burdens. election disruplion.

=
=il
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snid voter and clerk confusion. Plaintiffs are unlikely to succeed on their ADA

and Rehahbilitation Act claims.

B. DPlaintiffs are unlikely to succeed on their equal protection
claims under the applicable balancing tests.

Plaintiffs claim that their inahilily to obtain an electronic ballot
unduly burdens their right to vote under the equal protection guarantecs of
article 1, section 1 of the Wigconsin Constitution and the First and Fourteenth
Amendments to the United States Constitution. Plaintiftz agree that “claims
broughl under the Wiseonsin Constilulion's equal proleclion guarantees are
analyzed in parallel with federal equal protection claims” {(Doc. 12:29),
uging the Anderson 1. Celebrezze, 460 L1 3. 780 (1983), Burdichk v. Tahushi,
504 T1.8. 428 (1992), and Milwaukee Branch of NAACP v. Waller, 2014 WI 98,
ART Wis, 2d 469, 851 N.W.2d 262, tests.

Courts vary the degree of constitutional serutiny depending on the
severity of any buovden the challenged law may impose on the overall
opportunity to vote. See Timmons v. Twin Cities Area Nein Party, 520 U.8. 351,
4568 (1997) (referencing Anderson and Burdiel);, Milwaukee Branch of NAACP,
367 Wis. 2d 469, 19 22, 40 (same).

Plainlills claim thal Lhe prohibilion on eleclronic voling is conslilutional
only if it passcs strict serutiny review, and that the law cannot moct thar

slandard. (Doc. 42:28-30.) Thal i1s nol the governing lesl. Under either



Cage 20240000114 Dogument 62 Filed DE-10-2024 Fage 27 ol 42

Anderson/ Burdick vr Milweaukee Branch of NAACP, laws—like the absentes
voling law al issue here—ihat do not severely burden voting are analyzed
under rational hasis review, and they must be assessed in the contexr of all

opportunities to vole,

1. The Anderson/Burdick standard results in rational
basis review for challenges to absentee wvoting
regulations.

Under what is commonly called the Anderson/Burdick test, a court
weighs "the character and magnitude of the asserted mpury” against “the
precise inlerests” Lhe stale is seeking to serve Burdick, 504 U.S. al 434
(quoting Anderson, 460 11.5. 780). A regulation deserves strict scrutiny only
whon it places “severe burdens on plaintiffs’ vights.” Timmons, 520 L5, at 358.
When the burden is not severe fhe review is “less exacting” and a “State’s
imporrant regulatory intere=rs’ will usually be enough fo justify ‘reasonable.
nondiseriminalory restriclions.™ fd. {q_untiug Burdick, 304 TS, al 134;
Anelerson. 160 1.5, at T88).

In analyzing laws regulaling absentee ballots. courls have recopnized
that the Anderson/ Burdick test results in rational basis veview. ITn McDonald
v. Board of Election Commissioners. 394 U.8. 802, 804—05 (1969), the 1.8,
supreme Court held that., as long as voters’ opportunmity to vote in person is not
reduced, constitutional challenges fo rules for absentee ballots are considered

under ralional hasis review. The 1.5, Courl ol Appeals [or the Seventh Civeuil
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has concluded that harmomzing MeDonald and Anderson /Burdick results m
rational basis review: "all eléction laws allecting the right to vole are subject
to the Anderson / Burdick test. but election laws that do not curtail the right to
vole need only pass rational-basis serutiny,” Tully v. Okeson, 977 F.3d 608, 616
(Tth Civ. 2020). Tully concluded that ahsentee ballot requirements fall in the
latter category beeause voters generally can still vote in person. Id; see also
Comrion Ceatese Ind, v. Laqpson, 877 F.3d 663, 664 (Tuth Cue. 20200 ("As long as
it is poessible fo wvote in persen, the roles for absentee  ballots  are
conslilulionally valid il they are suppeorted by o ralional basis and do nel
diseriminate based on a forbidden chartacteristie such as vace or sex.”),
Rational basis review [or abseni=se ballols 1s consistent with the more
general principle that rules for voting be assessed m the context of the whole
electoral system. Luft v. Eiers, 963 F.3d 665, 671-72 (Tth Cir. 2020), Thus,
whather a limit on absentee voring unconstitutionally affects voters must he
nssessed in the context of other opportunities to cast a ballor, including in

Persor,

2, Wisconsin courts have followed the equivalent of the
Anderson/Burdick standard.

While the Wisconsin Supreme Courl has nol considered a challenge Lo
rules for absenfec ballots under the state constitution, Wisconsin courts

reviewing challenges Lo in-person voung stalutes generally [ollow the [ederal
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pourts lead. The supreme court's most recent review of a state constiturional
challenge Lo a voling slatule created the equivalent ol an Anderson/Burdich
TS,

In Milwatkee Bronch of NAACP, the supreme courl considered a
challenge to Wisconsin's voter 1D law under the state eomstitution. The court
held that a voter regulation s subject o strict serutiny il it ereates a severe
burden on the wight to vote, but that it is otherwise presumed valid, and
reviewed under rational basis. Milwauhee Branch of NAACP, 357 Wis, 2d 469,
99 22, 10 (pelerencing Anderson and Burdick).

The court first assessod whether the time, ineonvenicnee, and cost
maposed by the voter 1D law on m-persen voting were severe. Id, 1% 40-71. 1t
concluded they were not, reasonivg that the state could not charge a fee for 1D
cards and the fime and inceavenmence 1o get a card were “in many respects no
maore of an imposition than ig casting an in-persgn ballot on election day.”
Id. 4% 71, 77.

The court Lhen turned Lo a rational basis review of Lhe law. Idd, Y 71, 80.
It concluded that “[i]t should be bevond question that the State has a
significant and compelling interest in prolecting Lhe integrity and reliabilily of
the electoral process. a8 well as promoting the public’s confidenee in clections.”

Id. 4 79. It further reasoned thar because voter LD did not severely burden the
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exereige of the franchise, the state needed only 4 legitimatre state mrerest and

the measures were a reasonable means of serving that interest. Jd. 1Y 75-76.

3. The prohibition on  electronic hallots  is
constitutional.

Plaintiffs claim that Wis. Stat. §6.8%(3¥a) and (1)), are
uncomstitutional because thev deny voters with disabilitics the ahlity to
receive and mark absentee ballots electromically. Plainliffs are unlikely Lo
suceced on this ¢laim. While the Commission agrees that electronic balloting
[deililates absenlee voring [or mililary and overseas volervs, Lhe lack ol
electronic bhalloting for others is nol a constitutional wviolation under

Anderson/Burdick and Milweaihee Branch of NAACP.

a. The lack of electronic balloting for voters with
print disabilities does not severely burden the
right ko vote,

Under Anderson/Burdick and Milwankee Branch of NAACP. not
extendingelectronic balloting to print disabled voters does not severely burden
voting. *[T|he fondamental right to vote means the ability to cast a ballot, but
nof the right to do so in a voter's preferved manner.” Tully, 977 F.3d at 613.

In Luft, for example, the Seventh Clirewit considered a constitutional
challenge o the statute at 1ssue here. 463 F.3d at 676. The court rejected the
claim as “not a plausible application” of Anderson!/Burdick and concluded that,

the statute prohlubiting election officials from sending electronie gbsentee

Al
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hallots to most vorers was constitationsl. Id, The court emphasized that “all
parts ol Lhe electoral code must be congidered,” and Wiscongin volers have
many wavs to vote, fd. at 676-77. While the egurt did not specifically consider
disabled voters, 1s reasoning still applies: volers are nol constilulionally
entitled to their preferred method of voting so long as they have other options
for casting a ballot. See fd.

[Tere. Plaintitts have multiple options fov casting a ballot, If they choose
Lo vote absenlee, Wis. Stal. § 6.84(1), they can selecl someone Lo agsist them in
marking and relurning their absenlee ballol, Ser Wis. Stal. § 6.87(5); Carey v.
WEC, 624 F. Supp. 3d 1020. 1032-35 (W.13. Wis. 2022). Or they can instead
vole on election day al their polling place, which must be equupped with at least
one aeecssible voting machime. (Wolte Deel. 1% 468y Plamtitts, apart from
Plaintiff Ellingen, do not atlege that they are nunable to aceess the polls on
electiph day. And voters like Ellingen. who “musgt vote by absentee ballot.”
(Doc. 42:27). can do so with assistance as provided by state and federal law.
See Wis, Stal, § 6.87(5) 32 U.s.C, § 10508, None of Lhese oplions curtail
Plaintifts’ mght to cast a ballot,

Flainlifls can cast a ballol and have il counted, The law prohibiling
electronic absentes ballols does not curlail thal more general right. See Tully,
977 F.3d at 611 (“[Ulnless a stale’s aclions make il harder lo cast a ballol at

all, the right to vole is not at stake.”). Because the right 1o vote 1s not at stake,

a1
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the low iz presumed walid sand need only pass rational-bazis serutimy.
Miltvaukee Branch of NAACP, 357 Wis. 2d 169, 19 22, 40; Tully. 977 T.3d

at G16.

b. Limiting electronic balloting to military and
overseas voters could rationally relate to
legitimate state interests.

Given that the burden eaused by lack of electronic abgentee balloting is
not severe, the question is whether the law prohibiting clerks from sending
elogtronic ballots to most voters could further leginmate state interests.
Burdick, 504 11,5, al 434 (citing Anderson, 460 TS, at 789); Milwaikee Branch
of NAACP, 357 Wis. 2d 469, 19 22, 40,

Wisconsin law permils clevks ' send electronic absentee hallots (o
military and overseas voters, but niof to othor voters, including those with print
disabilifies. Plaintiffs compiain about this legislative lne-drawing. But state
legislatures have signilicant discretion in drawing lines belween groups.
Ses F.C.C. 1. Beach Commens, Ine., BO8 1.8, 307, 315 (1993). "Defining the
clazs of persons aubject Lo a regulalory requirement . . . . requires thal some
persons who have an almost cqually strong claim to favored treatment be
placed on different sides of the line . . . [and this] s a matter for legislative.
rather than judicial. consideration.” /d. at 31516, This presents a high bar for

plamntiffs seeking to expand the scope of the law: because "the legislature must.
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he ullowed leeway to approach a perceived problem incrementally.” such
“aeope-ol-coverage” challenges are “virtually unreviewable.” [if. al 316,

Here, the Legislature’s decision to Hmit electronic absentee balloting
to military and overseas volters wag an appropriate exercise of legislative
line-drawing that could vationally relate to two legitimate state intevests.

First, it could relate Lo the state’s interest in promoling election security.
Wisconsin has "a significant and compelling interest in protecting the integrity
and reliability of the elecloral process, as well as promoting the publie's
conlidence In eleclions.” Milwankee Branch of NAACP, 357 Wis, 2d 1469, 9 73
(citing Crancford v, Marion Cnty. Election Bd., 553 1.8, 181, 196 (2008)). The
securily concerns with expanding elecironie absentee balloting through Lhe
MyVote website—ogperally if done before the opeoming elections—inelude
having to rush the software development and testing processes, which
increases the likelihood that the program would have vulnerabilities that could
frustrate voters and compromise the upcoming elections. (Wolfe Decl. ¥ 40))
Expanding electvonic absentee balloting through clerks sending emails to
digabled voters also presents sccurtty concerns beeause not all elerks have
governmenl-issued email addresses, making il dilTieull [oy volers Lo verily Lhal
an email purporting to contain an official ballot is genuine, and email inhoxes
can be hacked and addresses mimicked in ways that thew physical analogues

cannot, (/d. 9 11.)



Cage 20240000114 Dogument 62 Filed DE-10-2024 Fage 34 ol 42

Second, the Legislature’s decsion to hmit electronie ubsentee balloting
to military and overseas volers could relate to the state’s interesl in promoting
uniformity, which in turn promotes the fair administration of elections. Courts
recognize that states have a legitimale interest in the fair and orderly
administration of clections. See Crawford. 553 1S, at 196. Expanding
electronic absentee balloting through clerks sending emails Lo digabled volers
would undermine uniformity and fair administration of elections becausge local
election officisls would have diseretion in determining who is eligible [oy (he
ballot, whal Lype of ballol is senl; how and when il l# transmilled, and whal
security measures arce faken. (Wolfe Dec!. 4 42) This would result in
significant variation among jurisdicticns.

TTere, az in Luft. the prohiliition on 2ending electvonic abzentee ballota
to most voters, including those with primt disabilities, is not # severe burden,
and there are rational reasons why the state would have auch a law, Plaintiffz
are unlikely to succeed on thelr equal protection claims under the state or

federal Constitutions.

C. Plaintiffs are not likely to succeed on their elaims under
the “secret hallot” provision of the Wisconsin Constitution.

Plainlifls ¢laim that the lack of electronie balloling [or disabled volers
violates their rights under Wis, Const. art, 1L § 3. which provides: “All votes

shall be by secret ballol.” They contend that because current law does nol allow
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for the provision of elecrronic sbsentee ballots to voters with disabilities,
“certain voters nust accept assistance—and forleit their right to vote by secrel
halloti—to vote as absentee voters" in Wigconsin. (Doe. 9 1 188.) The plain
meaning of the Constitutional provision does nol support Plaintiffs’ argument.
In construing a provision of the constitution. courts abide by basic
interpretive prineiples. The Constitution means what its [ramers and
people approving of it have intended it to mean, and thar intent iz to be
determined in light of Lthe circumstances in whicl thev were placed al Lhe Lime.
Yee Schilling ©. Stale Crime Vietims Rights Bd., 2005 WI 17, 1 16,
278 Wis. 2d 216, 682 N.W.2d 623, To achicve that goal. courts examine three
primary sources: the plain meaning, Lbe constitutional debates and praclices
of the time, and the earvlicst mterpretations of the provision by the legislature,
ss manifested through the fivst legislative action following adoprion. See rd.
The plain text of the “secret ballot™ previgion forecloses Plaintiffs
argument. The word “secret” means “something kept from the knowledge of
others or shared only conlidentially with a lew.” Secrel, Merriam-Websier
Digtionary, httpa/iwww. mermam-webstor.com/dietionary/sceret (lagt visitoud
June 10, 2024); see State ex rel. Kalal v. Cir. CL v, Dane Crty,, 2004 WI 58,
Y 53,271 Wis. 2d 633, 681 N.W.2d 110 (dictionary is a proper source for plain
meaning), And the word “secret” must be read. nol in igelation, bul in (he

context of the words around it. See id. | 16, A “secrel ballot™ is a term of art,
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mesaning 4 vote that is nor diselosed publicky, as opposed to a voice vore or roll
call vote thal discloses each person s vote Lo all. In contrasl to a secrel ballot.
4 voice vote or show of hands is oot 4 private affaiv, but an open, public
decision, witnessed by all and improperly influenced by some.” Burson o
Freeman, 504 LS. 191, 200 (1992); see alse Wis. Stat. § 19.88 (prohibiting a
“secrel ballot . . . Lo determine any election or other decision of a governmental
body.” unless otherwise provided by statute, and requiring instead "voll call
voles” thal "shall be recorded, preserved and open Lo public ingpection”).

The plain meaning of the lerm “secrel ballol”™ is a far ery [fom how
Plaintiffa intorprerir, It does not mean absotute privacy wheroe an clector’s vote
15 not revealed Lo anvone under any circumstances. I simply means a “secrel
ballot”™ as opposed to a public vsie where cach person’s vote is open and
diselosed to all. Wisconsin Stat. § 6.87(8)—which provides certain disabled
voters with a means to vote absentee usging an assistant of their choosing—is.
therefore, entirely consistent with the “secret ballot” provision of the Wisconsin
Constitution. By using an assistant, the elector's vote 1s “shared only
confidentially” with one person, see Secref, Mermam-Webster Dictionary, who
s subject Lo eriminal progeculion loy revealing Lhe eleclor’s vole Lo olhers, see
Wie. Stat. §§ 12.13(3)(). 12.60(1)a). The voter is not required to vote in an open
setling or otherwise disclose his vole publicly; he simply voles a “secrel ballot”

wilth assistance.
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This mrerpretation 15 consistent with the wav secrer ballot provisions
are understood in other stales. "All 530 states [use] . . . the zecrel ballal method
of voting.” Madison Tehvs,, Ine, v, Seott. 2008 WI 11, % 22, 379 Wis. 2d 439.
906 N. W .2d 436 (citing Burson, 504 11.58. at 206). Many of those states allow
disabled voters fo use an assistant when voting absentee, just as the Voting
Rights Act allows, see 52 11.8.C. § 10508, Courts have repeatedly concluded
Lhal voling assislance laws do not run aloul ol secrel hallot provisions, See, e.g.,
Nelson v. Miller, 170 1°.3d 641, 651 (6th Cir. 1999) (Mishigan statute allowing
blind voters Lo vole with assistance does not vielale secrel ballol requirement);
Smith v. Dunn, 381 F. Supp. 822, 823-24 ‘M.1D. Tenn. 1974) (I'ennessee law
allowing voters with disabilities 1o mavhk their ballot with the help ol a chosen
gasistant in the presence of an cfoetion judge or official does not “vinlate] |
[voters’] vight to vote by seceet ballof [or] denly] them equal protection
of Tennessee law™): Am. Asst of People with [sabilities 1. Smith.
227 F. Supp. 2d 1276, 1287 (M.D. Fla. 2002) (Florida's thivd-party assistance
law is consistent wilth Florida's secrel ballol provision); see also Pelerson .
Clity of San Diego, 34 Cal. 3d 225, 230 (1983) ("Weare satisgtied that the seerecy
provision of our Constibulion was never miended Lo preclude reasonable
measures to facilitate and imerease exercise of the right to vote such as

absentee and mail ballot voling.™).



Cage 20240000114 Dogument 62 Filed DE-10-2024 Fage 38 of 42

Plaintiffs don't dispure this. They agree that voring with an assistant is
lawlul. Instead, they argue that “[tJhe constilutional defect here iz the lack of
choice.” (Doe. 42:27 n.25; gee also Doc. 42:25.) Plaintiffs contend that *[g]lurrent
Wigconsin law . . . coerces [them] into using assigstance to vole absentee,
violating their constitutional vight to a secret ballot.” (Doc. 42:25.) But thay
don’t explain why that is or provide any legal support for their argument. And
Lhe [act that Plaintills acknowledge thal semetimes assistance wilh absentes
voling—when it is unceerced, according lo Plaintilfs—does nol violate Lhe
“zecrel ballot” provision demonslrales thal the provision does nol require
ahsolute privacy.

Flainuils are unlikely Lo suceesd on thew “seceet ballol” provision

challengoe.

I11. Plaintiffs have failed to meet their burden of showing that they
will suffer irreparable harm without a temporary injunction.

Plaintiffs have nat shown that they will suffer irreparable harm without
a temporary injunction. See SETT, 393 Wis. 2d 38. Y 93.

Generallv, “[ijrreparable harm 1is that which 153 not adequately
gompensable in dampges,” Allen v. Wis, Pub, Serv, Corp., 2005 W1 App 40,
9 30, 278 Wis, 2d 488, 604 N.W.2d 420. “[Blul al the Lemporary injunelion

stage the requirement of irreparable injury is met by a showing thar, without

Bl
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it to preserve the status que pendente hte, the permanent injunction sought
wauld be rendered futile.” Werner, 80 Wis, 2d at 520,

Plaintiffs cannot demonstrate irvepavable harm for the same reasons
their claims are unlikely to succeed on the merits. Plaintiffs argue that they
face irreparable harm if their motion for temporary injunction is denied
because they “will be compelled to forfeit their rights to vole privately and
ndependently at the upeoming elections, diminishing their ability to cast thew
voles [reely.” (Doc. 42:31.) Az shown above, Plaintilfs will not be lorced Lo lurleil
their righl Lo vole. Withoul an injunclion requiring eleclronic abgentee
halloting, ’laintiffs can still cast their ballots in the same way they have for
vears—either [rom home wilh assistaace or al the polls on election day.
Rushing to implement an clectyionic absentee balloting scheme for a new,
unspecified class of voters hak even greater polential for the irveparable havm

of dizenfranchisement due to elerk and vater confusion.

IV. There are public interest concerns with changing the absentee
voting process so close to the election.

Asg Plaintifts note, the Court 18 not requived to assess the public mterest
in determining whether to grant injunctive velief, but oven if it wore, the pablie
mnterest weighs in favor of denyving reliel, Plaintills again pointl Lo the merils
and argue that “|ilssuing an injunction that censurcs that Plaintiffs and

their members can vole privalely and independently will serve Lhe public

at)
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mterest.” (Do, 42:34) Bven if this Court sgrees. this is an elections case with
special public interest concerns. Even when an injunction is intended o
eliminate some allegedly unlawiul barrier to voring, the Court must consider
{the elfec| on the election ilsell. See Purcell, 549 U.S, at 4.

It this Court finds that an emevgenev declaration and temporary
mpunetion are warranted, 1t still needs 1o weigh that remedy against the
eoncerng about the proper funcrioning of the elections svstem as a whole,
including voler confusion, statewide application of anyaajunction, and the risk
of mistakes when the law is changed so close lo an éleclion. Any reliel musl be
tailored to alleviate burdens without eausiog unnecessary disruption to the
glections system this close to the upeoming elections. That public interest

coneern 18 paramount and weighs m favor of deniving Plaintiffs’ mofion.

V. In the alternative. if the Court determines that Plaintiffs are
entitled to prelimminary relief, it should issue a narrowly tailored
preliminary declaration as to the individual Plaintiffs,

Hven if preliminary relief were clearly warrantoed, the appropriate velict
would be a narrowly tailored preliminary declarvation as 1o the individual
Plaintiffs only. Such an order would be limited ro a declaraton, baged on the
undisputed record facts. that the mdividual Plaintiffs are voters who due to
disability are unable to mark their ballots, and that their municipal clerks
may, upon request, transmit (o the individual Plaintitfs an electronic absentee

Lallot that can be marked electronically using an at-home aceessibility device,

40
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which each individual Plamtiffs elaims to have, for the upeoming Augusr 2024
primary and November 2021 general elections. No additional preliminary
declaratory or imjunctive velief would be warranted.
CONCLUSION

The Court should deny Plaintiffs’ motion for emergency declaralory reliel
and temporary injunction.

Dated this 10th day of June 2021,

Regpecttully submirted,

JOSTIUA L. WwAUL
Altorney SGeneral of Wisconsin
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