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Tntraduction

The 3023 Klection Procedures Manoal (CREM™) ssued by Amizonn’s
Sevrelary of Brate ["Seeret H:}"'J_ vunbains bwo wesnstitulong! DreVIHIOnY,
(1) ke Wote NuThlicatione Pravisnrs amd ¢2) The Spesch Rebvosaen, This
Comwvt shauld 8ffvm the diserict coure's order onjrming thair onfoveoment

The Vote Nulifiestion Provizion vequives that |aff Hhie officml
vafrvEss ol any eounty has aob been I'-Ii'..":".l"r":"r.‘l-l.:':r'_ | Lhee] dlewadline” from (e
Coumty Board of Supeswignre, them the Seoreiary must proceed sqth the
Ftate canviess withad meledig the vates of .'Lﬁ.r. nissne coumiv. [EEA
Clip, 14, & LIEEE2Y, [-ER-108], Thuy, (he Vole Nullifieslion Frovisivn
v Lhe Setrelary poede blireeie suichorily Locbidiu areay pvery vala in
noenunty, The diztrict couvt dosevibed thi= a3z n "Muoclear homb™ and
“probubly imprecedénted in the hismoev ol the United States.” [ L8008 2
FR-124]. Appellants carmay dafend tha “nuclears bamb™ an the meres,
fratend, they Timil themselves to standing arguments, whick fail.

In o brosthéding effort to cehzor grotected specch ander the st
Armendmenl, Lhe Epl:-a::h Iedtpiction eriminalises “uey aetivily H;,r_ &
prevagoie with the intent ar saffecd of threatening, harassing, intmidating,
AT CoeTeIng voters: ., st oronmfside the Thfoot imitont o voting:
Lovativn” TIA Chp, 98 TITDY. [4-ER-423 (pmplisis uilded ], Th Mol
Restretion then lavs examplea of ckmminal dpeceh and condoet, soanmg
that “any actnary” such os “roisng DR voiee” oF using “msulting or
offensive lunvuiage to o voter or poll woplesr” "may also be comsiderad
wibimdsning conduet insude or oulside the polling place” [1-ER-220-251],
To glert, the Seerntary har oveatod a pewe atrist, Tebalie s poesl cvime thak
has oo precedent wnder Arieons Luw, (Includime the election-related
erittisg aneler Title | BYL Caimml Biivive steicel seeutins, anid 14 everhirig]

aAned vead e vaguemess.
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This  Court must regeel Appellaots’  convoluled  eflorts Lo
charnctomee tho BPpeech Nestrictnion ﬁﬂ simply “poraphras|/ing|” easting
erimes under Title 16 [0 dues mo such thing, Raher, il cestes o
erimpletaly pew ceime Liat

o Prohibiteapench and conduertsubdectively felt by nthers az “offonsive
or mealting™—a brood proabimoen that does not live 1o Ticla 16 By
sliminating: the eegquirement - A WS, & LE-101S Lhatl the vonduct

b deme “Tnowinghe,” the Bpeech Besovienion ereates srimes naod:

on the “oftect” gpocch has oo the Dstener —ues the fealing it olicity

o Remoyves Dom § 181018 (e slement (hat setions poogl e ke (o

Sodues or compel” g peson 1o vibta thareby eliminating any nexus

to vofing and restricting gl apeech docinnd atfemeive IO ANY PrTROT)

anywhers m Artrony.
s Adda aonew caregory of “Teressing speschoand sondoer, found
newhete alge i AR SE1RIME - 1MGm - 1M7.

Ax osueh, the distziet court properky ergoimed both the Voto
Nullifsesbion Provesien and | s Spesch Reslbvietion, Purlher, if properly
Aeclined o ahatain urdor tho Pullewoe doctilne hocsuse this g a Firel
Amondmont ease, aad tho Palimen thetovs were not mots Bipplinger o,
Clodliny, 868 T30 LO4S, 1M (8h Coe 1989) fexpladning thal it parely
appropriate for e fodeval court to phetain under Pudingare tnoa Fieel

Amendment rase)
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Stalement of Tssues

Branding to challonge the Vot Nulhficatiom Provisien requires that

vuler Llise.ﬂ.frulu'liiul_:;qenl 6 imminenl, laiely  fruesalble, u.1:|.i.i
rad resgable (e thar o s Jese ikefv Appelless will e
digeritfranchized with an imjunetian), The Voto Nullifiession
Provision regurds disenfranchisemeont of every bollot cast by a
vober i w eounby s Couney Board of Bupervisors peluses Lo gertify
pleatint resulta—a econnrin that aoonrvod i Pial Uaunte in 2029
and has boen ocowrrme throughout the country. Did Sppelloos
utesly thelr stending re4.1u7iruj_m;'uLg'.’

- etanding Lo bing o pee-anloveenenl challangd against the Speach

testriction rogqumires only that Appollees mrend to epgngo m speech
protoctad by the Fivst Amendment bt suchspesieh is (o) prohibited
by the Spiech Restrietion, and th) is aubject oo ovadible theeat of
entorcement. Hern, the Atfamey General SAGT caufiofied thao
pounty attornevs cowld onfores che Bpeoch Resteietion and gent
;éﬁ_;_rpe]_larzn_.;i o purpaitel "ol Ll s j:l.'l.!.‘-j.l-jl].}' C T RS,
unroliahle, and atounted noa mere repitation of i Htdgacion
position. Did appellves satistyv thoewr standing regmvements”?

Did the Districl Clouet properly exercise (L disgecelion i declniny
Looabhatmm unsey Prellneor schen preesemded woth federal alaonme

urider the Fiest Anondmont and the appeal o the sovellary state

viEe higg now been dismissed!

The Bpeech Restewtion probobiva “wee activiiy by o persen with Che
mnreny ap gffeet of” amang ofher thivga, effending or infimidaning
voters arvisliers m Artgong: No low 1 Litle 16 comunaliees such

metiond, T thie Thsbrel Court abiiee e didessiion i sduing @
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prelimingrs injunelion pgainst Dhis awsspinge peoyj=ion g violabive

of the [Myst Amendment
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Statement ol the Case

1. Legal Backvround.

A The Speech Restriclion and Vole Nullification
Mrovision Carry (he Force of Law.

LTha Becvatury must "peesepibe rules” for adiministermy feddera] amil
drate alections i Arsong, namelyon “The procedured for - vating, anid
ol produciny, distmburing, collécting, counting, tabulating|, | and storing
haltota” AREE HE-1520A), These “vules” arve sel farth in the BT, Tl §
16-482(15),

Appellanta confze “rules” and “guidames” [, pp. 1, 17=15], Both
the Veote Nullifieation Provision and Speech Hestrietion are "rules” that
carry Lhe feee ol Thw, § B8-a32000 (A plieson wha vialates auv vule
ndopted puesunnt toothis scetion iz.gmlty of 9 clazs ? misdemesnor”™
(emiphaate addedily Arizone Pub. Tutegrite AL o, Fodes, 250 Ariz, 53, 8l
N 16 20207 ("Onde dadoptiod. the LPN has che foece of law, any vialation
of an EFM rule & pomshabio as aolasa dwo noademoanne.” fomphams
atleledy)

T bonteaat, “pddpnes” uider the TPR o mareow; (L applies anly (o
“miatters outside thel| specific topmes” lsted o § 10-453(A) —namely,
Vapies Vhal i sl inchude voling, wanl g, and tabinlaling. MoRennn o
Soto, 250 Asix 469, £73 Y 20-21 (2021) (seplaining thar tho KR
precyvides Tpoles” and Calso poidance,” and explaimioe thao "wodanoe” @
Hmited to "mattors outzide the|| toples o § 16-4530A)° whereas rules
under § 16-1520A0 have Lhe "loree o Taw™), Both Whe Vule Nullificanion
Prevasion and Speech Ressriction nde “reles”™ thae plam v address Swotmg”

and “ponnling” voles under § 1EAG2(A),
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On duly 31, 2025 the Seeretary publishod the EFM, giving anly 14
dayve fue public comment (oor Uhivky davs foe soeney rule makg undse
ARS S 41038

Alterney Creperal "AGY and Governor oo Decembey U0, 2020, Uhe

SER-MIK | Afrer vocorving approval frnm the

Socrvetary punbished the fival 2023 KPS thaos the haas of thia lnweaic
| {-Eli-2G6-6T],
. The Vote Nuollification Provision Gives the
Seeretury Carte Wonche Authority to Dizeard
Every Vote in s Connty.

lo Avgnng, the officsr 14 charoe of eléctions Tor dwceh sounty—
typically o cauney l'é]m'n'det'—l.nh[ﬂﬂ]Ena wotes and souds the unefficial
counts to their vespective eounty Board of Supervisors (the *Board”),
ALLE. % I6-021. (622, G624, 'Then, the Uswed must condudt the official
“emnvas” o] eerlily the regulbs s “oMoal” ARS. §8 11-25100); 16614,
3R, RAEIL 64T Newt, tha Secrptary eovtifies the atatewlde oleatinm
reaults based on the Bosed s offion] gortificntions. A 588 1664218005,
B3 615, 15,

Thas proacedd wonk awrey i the 20828 goneral cleetion. Cevtan
members of the Caphiso County Board rofused to nertity the ungtfioal
electiin reanlt: which delayved che Secrelary's L;-:'!:Ll.ﬂr;qriun by Llartees iy,
by o, F.'."nfa.. 1aabd A Clases Thiges) 21, 2020 WTL 52507108, al *2 9% &
T oApp. Dees 37, 2024y Aftar oo aonit dssued o writ of mandawins on
Devember 1. 2022, the Covhise Doaed cerabed the vesulis, and the
Sevtelary's cerl Neation Tollowed, ®f, T 17, 25 Those mambers of (e
Baard who refozed fo ecreidy the ¢loction rogultd were indicood fae
eonspiracy and olection nterterence. 42 % 5 [ 165 54/,

Counsel [ur [he Sevretary luler agreed Uil e wril of mandamus

wai an Selfective” procedirg te corrent the Cochize Board mambers’
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Filores 1 veelify. [FR-OG], Nevertheless, the Baeeeiaey added (e Viile
Nulhfieation Prosvison o the 2023 KEM, & medification almast certainly
imidd al addeessing (e 2022 Cochize County debucle, The Vo
Nullifeation Provision seguiess Lhae 000 the oMol canvaess of any
eoumnty hins not hoen vecoivedl Iy [ehe] dendline” {aa aconrred m Cochize
County), thoen the Sccretary muast procend with the stilo éanvass watfoud
rnetuclingg Hhie ootes of Hhie maevsiony county [ 4-E1-1009 (mmphasis added))],
Stated difforontly. all vatas cast 10 a county will Be thrown aot—and
avery voter disentronchized —if s Boared cannot or will not cestibe the
tetnyas sledlion eesulie, fd,

Marcopa County, Tor example, has over 200 millon regasiovad
vorors: |ER-064] 1t Board has only five members: [ERDO6821 Sa, 1f thine
of them reduse (o oee physically unable) to certily élection eosults, the
ballos of  millions of wvoters will e thrown oo oander the WVone
Nullifieatiom Presrigion, Such a deacamiay measure eculd not only change
thie course of anelootion n Arrzong, buteowudd adso atfect the resalts of &
Presidential Election,

I} The T e, flf'ﬁi_!:u'-r';i"T'lcllrﬂ-hi_E-E"IIH:LTH. ta Tmririerl

I'Jiﬁf'-nf"rﬂnr'hi.ig:lﬂ'r-nr e ot apera ke nndey the Vo Nullificetinn
Previmom. Forche threat co bo reahzed, all that needs t0 happon s exaclly
whal securped 1n Cochise County in E'Ij_ﬁ.’e.!.

Thie was not an lsolated meldent, Tn the 2084 aloctinn cwle, g
maenbey of the Pimal Couney Board mchoated ho may noe certity the 20024
pritnaey  pesulis—evenuaully voling o certily despite bis beliel of
evidence ol "Fheating” [RRR-0027], Neroses vhe counbry, slasnaoen ollicials
are throatrming to withhold eevtifientinn hocmEe af “tloetiom mmtearity”

| S ELL-D030:31, (6051
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Troshorl, Apgrellants see weong Lhat the Vote Nolliligation Poskision
apphes tooa struation that “has nevey seewrred.” [OF ppe 3027

2y The Becoecusy ad DBelter Options Avalable,

Thio Seerctary had ac least g more narrosdy tatlornd remaedies
witliout resorting to disenfranchising vorers under the Youe Nullification
Troviston, 15 Beaad membars raluss 10 [!-I_-it'l.ir:l:-' el bVl TOTENT el ol
tor the Becrptory to pursue & mandemus aotion compelling the Board w
serlify reanlii—ihe el pemedy thal worked G 2024 See ARS,
B 1e-BL2{AM DlE-bi-. During eril aryvument below, the 30 conceded
thal “mandamos e aleeuve and has been affeciive in recem Tostoey™ 1o
adldriess a Board's faluee to coertify nn clectinn, [HH-064], When pressed
L Lhe diateiel pouel, the AG admitia] i “ogndiemis s the = thiz e
vy toosalve this prablons™ [KH-134].

Ry I.Hi':- will ol v rlimitis, sevaral miore vaeioely I.eli]hl:'_elq
nptintis oxist The Seereoary eonld:

o Appoint an sudilor op specisl madies Lo pevivw e election cowl by
the county recovdes and cortify tho correct results of p county;

o Drcludde pesudes gabaladed by Al couney revarder o wnesplified by
the County Board (i, an “unofhicial” eount). See ARCE. 54 16-043
fpeguuriie ondy What Lhe Secerstney “delermian]s] Lhe vole of the
pourty ™y 044 (pioviding thiat the Secretary gt not reject o
voratly's  pelimns Dor Dack of formslily 0 30 ean "he clearlv
underatond )

w Seek oo courd order Lo moolve dispoales sver vile county Chegueh an

ergrectey declaramry Judament ag bo che eorrect olectian results;
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o Hofer an aftfending County Baasd to the AG for prosecunion. Seealse
& 184520,

o Seek n lnmslative change oy potition for o rele change from the
Arizons Suprearms Courl permithing @ dirsel actn Lo Thie Arisoansg
muprome Court for redvegs: as the distmet donrt pomted oat duving
pralurpwmenn, [LE-125],

In ehcrt, the Vate Nullhifieation Previzion 15 not narrawly tailored to
propet cerlificalion uf voles,

L. The Speech Hestriection Fundamentally Alters 58
16-1013, ~1018, and -1017.

Thi  Speech Rearriction  cyiminalives  apeech ad nonverbal
commurtieytion—ineluding politicsl spesch that lies ab the core of the
First Amendment—hasad o Tisteney’s aubjeetive inrespretation and
Lselings aboul o person's messdee, Specilieally, it provides: "dnvactivily
by a perann with tho antene or affeet of thnntening, havaasing,
intimnidigeing, or coereing voeers . . .8 prohibated” [4-ER-A23 (emphasis
addedl]. The Speceh Reatrirtion further provades chat any of thefollowimg
ey “be consdered mtimdsnne conduct rastde or outsrge the polling.
plane”

= “Agaressive bebaviov, apeh s resing ones oooice on
Larvintarig s voker or poll worker™;

- “Using threatening, thsulting, o uffensive langnage
Lo witer or (il worker™:
. Theting #igma or eomuniaating meesages ahont

r,!t"'nalLieu' J:_ur wuley  [raud' o a4 -FraHl}S&iHﬁ‘ TS
fdimrielind ing manner”
[+-FR-A2520 {amphasid addedy], Appellante casl thiz langoage a5 o

“summary” of poanng “statutory probibtions™ an Title 16, [Ka . OB pp.
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L4, K0T, This is wreang 'T']u--.iﬂ:ull.;-:-'iﬁljgm-]u'_l.- o e Bpeech Restreiction, by
1ts torms, changed the eoting peolnbitions m 8§ 16-101% -10148, pnd -
LOLT 1 the fullowine three vy,

U} The Speech Restriction Rlimmates the Reguivad Mens
et for §8 16-1013 and 1017,

Firsl, L Speech Resloclion sllmonabed o any snoes foa by
eriminahrng gpeedh and eonduet that 18 ‘bazod o whether annther
porsen decms i offensive. The ecopo and extent of this Bpocch Hestretion
19 troly breathrsloman o crommslives polimiesl spesch based oo the
veselinn il glicitd rome the latener, This change s ungresdeslad; 1o
Avizonsg cvirminal sthtute criminabzes spoech ér conddfnet aheent 0 thens
reo peguarement, lndesd, 85 18-1013 and - 1017 prohibit only sets thal are
Eahen 'qntlllhﬁ.'illg'l_'}'." § | B=-101T A volar wha F.'JLU!.-!J.';.IJ.H'I_'U'l'ﬂn'.lu.lt.l:.lfet"-jiujj' ol
the follewnng actz 15 gmlty of @ f‘]ﬁ!‘-_:‘l-f;ﬂ miademeanor . " (owmphasts
nilded). Simply put, by ILI‘II.IIIJJ..LH_!.LEEIIH specch thar has the “vffred of
bzrmssie, Lhreatening, or il iracdsetogs aoolbee with fo regaibits mental
atile, the Secratary Has areativd o rew selvr-habalily spescl crime.

) The Bpeorh Restiction Criminalizes Comdunt nvelited
tn Vohing

Cotiminal comduet undey & 18-1073 13 neceraavily tod to vating. [t
profmhits only svitons thal weeueken to compel somesme: (1) "o voleor
Vel Todm woting™s (20 "o accoundl of such person Bauing defed or
pefraiwed oo votarge at an clecoiom! (49 Tt mmpede. prevent or otherwise
mtertere with the free peoreise of the clective fronchise of ooy voter)” or (41
Lo copa el Dduce op o previdl upog govober sither (o cost ure refeain from
vasipyr his pode at anoelection, ov fo egsi or pefradn frone costing his yofe
tor any partweular persen oy messure at oan eleetlon” ANl of the
proaibilons ol § 16- L1018 invelve voling,

11
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Under Lhe Spesch Reatvwlion, Twevier, (L 1z a crime Lo mme une's
vice or use offensive or ansultneg laneuage comeerming any sulject
afvichere tn the Buue, There 12 ulio 0o geographic Hmitation it applies
Tl Twade o oabside e Tasfoon Tomit [of electionsering ael ivily] @l ...
gooing leation [a].” M-ER-L25 (emphasie added)]. Al fureher, it dors not
peguire oy nexug between the ollegedly ofending speedh ond voting,

31 The Spedch Restriction Creates o New Cuaregory ol
Crime: Verbal arssament,

Saction 16- 1014 probobite ondy the sotual (1) “use of fovee, vielenoe op
pegl il (8 M Hreatenling (o] et ] g, deamiage, haen or lnsy,”
(A Smtvnrdation.,” av (4 uae of “abducoion, duvdEs or oany forerhle o
[raudulent device or contrivance,” Complelely shsenl [rom Eq LE-L043
and T s Lhe Laen verbal "hargaament” The Secvatary sy made

up thia new cacegory of eproeh emime

1) The mecretary lenired the Lesslature s Uonstitutional
Conerrnz About the Speech Restricoion.

Fhe Becretary pormiited ondy o 14edoy comment period for che
CPAL [SEEI-0005]. Despile vz, on August 1], 2023 Do Tome, Speaker
ol the Ariwma Houes ||.rH_{'.I.r_r_'.£!,-|;;‘-l'|L1‘l Livies, and Warren Potersan, Tresalant
of the Arizona Senapto. eubmitted comments oppoging the Speech
Hestriclion me violative of Arizons stalusory lew, the Flese Amendimeny,
and the Frea Speech and Toe Troewss Clavges of e Arisons
Conattotion. [SREO010-17] The Booretary tgnored thesd eemcernd and
left the Speech Hestriction ae drafted clearly intending that 1t be
erloreed qamowreillen.
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7] Th secritary Recognized That the Speooch Hestmetion s
a Binding Preohilition an Rvaryume—Raiher Than Mare
"Cndinee” wo Foll Wiorkers.

Troahie parallel procesding o Avigong Aupecior couple the courl,
ergomned the Secrotory and AL from enforomg the Spocch Kestriotion for
the repsons et forch above, |5-LE-2492 23049,

Allar e court wseued The puntion, The Secrelary repealedly
acknowledged to the prese that the Epeech Restrction 120 hinding
restriction. For oxample, he stated that the cout= munction on the
Hpesch Westriction “clupp|ed] sway wl our shility Lo ... 1'Eﬁ111ﬂtﬁ.the
hehaviar duving o eleerian sonann.” [SER-UM8] The Seeretavy alio
toeld the press that "Whale we respoot the court 5 decizion Lo halt cdrtain
speech  restrictions, implementing & preliminary injunctien for the
geneval aleel i would bie Loo rm'-r'le'.?u:!'|’:'lug_,” Lhrehy sk oowladaing Thal
the Specch Restmienon 120 genera! '-r'-nﬁh'ir:tinn. |SER-005Y]. (emphass
weded|, Thus, even the Seerataiy knowe the Spesch Restrietion contains
Tupercl resrrielons —Les, agtual peoabibafione on speach, rarhiae than
riom-binding gmidames, [fon ]

II. Trocedurs] Backgroand.
A. The Parties and the Litieation,

Appelloes arec (L) America FPirse Policy Instifute I::"‘.HJ:_'J:"I"':I. d mOn-

prealie advoesey-organigglion Toedaing o ballet seoonily lepgi=lationg gl

() Waven Glimmen, an Avzona citizen vomatered to wote an Apache
Cemnfy !
PFewring that the Sscretary would dsenfranchise voters, Appelives

gend hirm g Jebber on June 18, 2029, asling lom o disavow enfirmsmenl

Armerean Fneore was dhemigsed tor ng vepresenutiong ] standme. [IH-050],

il
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of the Vate Nullificalion Traviaion, [2-FRR2104]. By laller daed Jule 280,
2024, the meerotory sand thet he “connot and will ned” “theavew this
uondiseretionuey stubutory duw” [2-ER-162-61],

By letters datod Maw 21, 2024, Appolloes véguested the Roovetary
and Az similarly disavow enforcement of the Spesel Realrwtion via s
“hinding and tmequivosal commitment to faregn making any eriminn
rebarrals” under it |2-ER-280-85]), The Bevsarwry refused. |2-108-275—
T,

The AG dlse Failoed 1 provide wileguiate dessuranees thsl shs would
rot enforee the Speech RHeatriction. [2-FER-277-79] Bpeailically, she
abated bt vouney stternevs condd snfores e Spesch Hesopicion,
tharaby  veengmising  that  Appollees faoed s credibln threat  af
enlbreement, [2-BE-Z79], Additioially, <he professedly dizsavowed (Hega!
vefereals vwder the Speech Reatriction. bt her disgvows]l waa promaacd
on het erroneous assertion thet soy vislution of the Spesch Hestriction
would he progeonred  only amder Tie 16 — fe that the Speeel
Nestriction crimunalized aothing nesw, and simply paraphrazed sdetng
alecmon crimes under Title 16, [2-FR-498-79]. As amd above, supra 5,
based oo the sxphoit werms of the Speech Restriction, that pasertion s
prarently wiorg and eannel e felipd apans Bioply pul, amploving =
blurwnt exercise of cocwlar leew, the A sidestepped the msue of
enforeement undar the Speech, Raatrictinn by claunming Wer Tiigatinn
gtravesy unl defense n (b loieseit wonld be suceassful, und a5 pesult,
there wonld he nodowfud prounds teg, the prounds Appellanrs assart,
bers) to challpngs Hor enforvement, A remuekalibe “dizavowal ideed.

Lucking o binding disavowal, Appelless [lled their Complaint on

Jubsy &, 2024, conending that: 111 the Vole Nollifcation Provign

L



Caga: 24-6703, 0372025, -DRIEnTy; 20.1, Pago 26 of 70

disenlranehiaes yolers inder the Apderson/ Biediod Geisl (Connl Ty anld
(2} che Specch Bestmcoon violates the Mrer Amendmont and Pue Process.
Cly ke of the Mourteenth Amendment (Count 1), |2-L08%-246-74),
Appelless than moved for g 1}'I'+J.-]i|.nitu'u'::.- gt pebonbifing i
cmforaomenr [RR-O(L-(0]

Appellants moved tho tourt to dizmizs both counee {or @ lnck of
stundine and absain feom hearine Count W as o the Speech Besteiotion
urider Pudiman. [ER-IHH].

Un-soptember 27, 2024, the district cowrt wsued & Oty -pase order
thals (L) found Appelless—yitly thie exoeplion of due puaely, Ameriesn
Foneare—hiad standing as W Both Cooune T and T 23 dented Appellant’s
Motions to Dismss and Abstaing and (3] enming Appellants from
sotorcing the Yoo lullification Feowvision and Speceh Reatretion during
Ve Tiagation, [FR-0O0=51)

B. The District Couvt Praperly Found Standing as to
the Vole Nullifieation Provision and Speech
Restriction.
Appellants Focus thie hulle of Beir biviel gn slamling, bl nene of
thor arguments amt porsuasive. [See U pp. 22 53]

1) Appelless  1lave Standing o Challenge  the Note
Mullification Penvision

As vegnmmized by the [histmet Cours, Appellocs taced an Simmnent
D™ vim "0 eredible Thread” of digenfranchisemenl doder the Vol
Mullificatiom Peesngiona. [ER-O0M] The Thstret Coure reascrod: (1) the
Vot Nullificntion Provision uses mandatory I:ummgrr_r:rr.:ﬁihf:‘fng the
Hecretary [rom convassing an slection absgnt Boared certificgtion; (2 the

Secralary relused Lo disavew eoforeement; amd (3 the same evenlp—

14
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Foartl mimbers reluping o eeenily results—aoeeurred dueing che 20232
eleetionevclean Artzona, [EH-0140]

Ll District Couel dlso fonnd disenfranchise ment redrageable, |1K1-
0=12], The Opening Bl makiss noch of AR 2785, hul i hae na
impact on redrossabilicy. Altheush Arzona law previonely allawes the
Sccrpfireto postpone the statewide cinvass if the otheial sanvass of any
pounty was oot recerved. those extension allowsoees were mecenlly
romwreed. S HLOB 2785, G6th Leg., 2nd Rog. Seas (Avie 2024 A RS 84
16642, 645 (now sottme the Secretary's “Chnvass Deadhine” ssthe third
J'.'l;flululﬁ_'!r inn Movernber), Uliue Appellants subooeeed e Tole L5 reguires
hig Sevretary Lo canvaas by s cevlan dateand reghres thal Sevvalamy' 1o
cortify resulte anvway  even withoue tho Yooe Nullifiention Pyoviaion
erestimy the snme dizsentranchisemont |01,

Thir Miareer Conrrn pegieceed thia argument. [RR-001=12] The new
deadline 1 HUB 2788 dove not roasive o coven allow the Secvetary to
cEmeard votes frodn o coungy that fails to meet the canvass dewdline. See
il (removing allowsness fuy poslponing s canvisye in AJLS, §8 18612, -
BAR). The law, sis semled, Speaka to “lelwn the Beerefary nust eanviss),
but not hr}ru_'; |ERA12], As stated nhove, supra p. 7. the Seeretory can, at
Frn i, canvass e Tiedl s fls woenmply with HUB 2785, §§ L6-541
and -84, H B, 2785 changes nothmg,

) Appelloes Have Sstandme o Chollenee: tho  Bncoch
Reatretion,

Ag to the Spooch Hestrietion, tho Dhatrict Court summariy rejoctod
thi notion thit it gpplies ooly to poll worlors aod foumd Appelleeg wore.
“regulaied par [wes] RO willone Do, 1622)]. T emphasiged o) (e
Specch Restviction applled fn "emvane™ wha, smang ofhey things, “vaiafes]

OIS WoI0eT Oy Deos Tottonsve” ar nsulting lnnsuages (A4

15
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Thie Thateiel Coure Lhen Tound Appelless: had standing baged oo g
oridible throat of enforcement under the pre-entorcement tnctors: (1)
sl (29 ol proseeibad by [The challenged] aatoee™; and (3 with a
crodible thrent of entoreomiomtc. Hqi.ufan. B Anthany Fist o Dviehaus, 778
LS. 149 15839 (2014), LIL-017]. Beeaose the District Cowrt corpoetly
determined 1t must follow - Appeflees construcaen ol the Bpeech
Rewtriction unror Arizene o Yaller 34 F doh B0, 85459088k Civ 2022), the
Court held that all Svtohows factors were met: (1) Appolloes wanted wo
snuage m prolected speech™ @2 01 wus prolibiied under he Spesch
Rearrietiong aod (311 conld Beenlfoeced againal them. [ER-(015-24].

C. The Distriet Court Corveotly Deelined to Ahstain
gl Tssued Both Injunetions,

The Amzena supevior court preliminavily enjomed enfercement of
the Bpesch Hestriction on Avgust 5, 2024 |3.104.202. . 300|. On
Seplember 100 2024, Appellan e moved Lhe Avisong Courl of Appeuls Lo
atiy the tnfunetion, [SFROUE1L The Conrt of Appesls ordered e
response ind yeply to bl lled on Septdmber 18 and 23, respictivoly. fd.
Whale prapurime by order (dalel Seplombeer 27, 20240, Lhe Disloel Cowrl
did v koow whether the Coure of Appeals would gtav the superioe
coure's unetion. | BERJGZR 28] Indnnd,.thq? Arizona Coure of Appeals
prrtially stitved the punetion oo the same dav the disteet court ralubsed
ta updey, [EER-285—86], Thus, if Lhe disteied coune fud abaticned,
mignificant spocch would be chilled while Appoliecs waited months, or
vewrs—Eor finnl yesalution.

Appellans laver voluntarily dismissed their appeal oo Jaogaary 11,
2045, [FER-0065L. As a resnlt, the dnjunetion 14 na langer “pending”

15
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Lsfoee wn Aviaong pppellate couel, amd the Thaieon Clourl eorreel]y
dochined o abstain, |BER-O27]

The Distrael Couet also peoperly denied Appellante’ molions for
drmssal nder Fed, B O T B2 o most eespeacts T and amoined
the Vote Nullifieation Provision and Speoch Restriotion, findmg the
rrelmimaew injunetion fuctors satistied. |BR-O28-30, B32_ 040, 049], Ths
appedl followed,

Pl Diat et Coteet, diamitesed the AT gz o déefendunt from Cotant 1, PEHH T
that the AQ lms no nuthority to anfores the Vore Nullification Provizion. [ER
L2yl
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Standard of Review

This Ueurt veviews the grane of o prelimanary injuncoen for an
alise of diseretion, Cof, Chamber of Coin. v, Copserl for Lielie, & Huvh,
gt Tores, 29 TR A58 AT5 (900 Che, 20223, 7T Lhie Lral couet el e
the earroet legal mle,” i iesuing the proliminary mjimdtion, this Curt
will '?simpo asscsd wliethor the tral court’s applestion wos: (1) tlepical
(2) i plausible, or (0 wilhout suppert in mlerences that may be deawn
Preann thie Gaoks in W eagned.™ B2 Guoting Tadeed Stedes o Hinksnr, s
103l 1247, 1258 126102 (8th Cir. 2009005 see also YVolle Def Sof fneon
Wﬁii"f_n;f_ TOO 1 3d 808, 317 (Sth Cir, 20030 (“As lons as the distoet courn
gob helow righl, e a1 nol Be veverssd dimply bacguoge us appellaie
eourt would have arved at o different result i1 had nmﬂind the law 1o
the facta of the dase. ™ (guoting Phedieiawr v City of San Diego, §45 15
Thog, TR Cth Ch, 200 T |

Thie Court s deferential of sumetions granted to protect the Firsf
Antendrmoent. "W hen oo disteict court grunts @ proeliminary mijunetion
protetting Firdl Amendmenl rights, (B the Lrﬂd'r:rlyiug e ySe =t R URTARTATS =N
puestion meldgee - we should uphold Ehe njunetlan and reniand for Beal
an the mevits"™ Yalle Ded 8ol dne, 709 13 ot A7 (quoting
Thulkegindr, 645 Tad al LLEE).

Findings of m:nﬁr]mg A reviwed de e Areked o Roggle, 477
1Sl 10045, 1056 (3h Cir 2007),

A o Prdlman whstention, tus Court {ollovws o " modified” abiose of
diserelion gianderd, I":.-'If1-:|'|".".;:lr.li..5.'_-|'|' Nowew Seven e Ploreed, T F3d T76H, TR
(Heh Cip. 20040 (haldina abatentaan inappeapviato noa First Amendmendt,
vasal, The Pullman requirdrments e ruﬁ'u_*wed de v, amd, 1 met, tins
Courl raviews the disiict eourt s degizivn L abdbain aodee an abne of
diserctir standard. T

1
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Summary af the Argumend

Fiest, this Court showld athirm the peehmmary inunction pgnist
the Vite Nullificavien Provision because Appelless huve establizhed wll
abanding peguiremsnka, ramely Dee thesat of didseal@anchsament @
CTTTET e, ﬁm'l"lrulm-i:mr-d, timinent,  reactable,  and ridveaanhlo
Disentvaneisement hangs immanent under the Vote hullificanon; i is
avtivaied m the precess siiualtion thal oveuresd o 2022 10 Cochise
Crovmty. Appallants waived defense of tho ¥ote Nullification Provisionm mm
the ments bocouse it s comstitotonolly mdetensible and not sven
pemelely Wdoesd Lo ensueine Timelity of eleglion peasuis,

secotid, Ihis Cauet should affivim the preliminary inguneian 46 o
the Speoch Restmeton boeavse Appolleez pave ecstabhshed chnr e
eriminalless, wmong other chings, speech that offends or iotimidites
anyome i Areona, Appellees learn 1-5'E|4ii:k||f; threat of enforeamene, wihich
Appeltlants bave ignored and ne leginmately hzavownd. Appellants
hove demonstraced o elthood of suvcess on the merts in establishing
e broad  peohibilion  yviolales e Fiest Amendiment, and  olhey
Ve irn e s val il

Finslly, this Couret should athirm the dhiseier covre's. disoretion n
refvaining Crony Prelloadr absteniion becauqe (s |8 4 Fiesl Amendmenl
egan invebang efulling of apeecch threngh selfemsership, and 1involvies
ditfevent partics and separato fodern] cadses of action than the Arignrin
stite ltieation. Mordover, the dppeal i the Aredna Ufigation bus béen
hrmssed, megnimng This case has now progeessed farbee than Lhe siale

AL
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I. The Dhsirict Conrt Properly Enjoined thl_'_- Secretary
from Enfarcing the Vote Nullification Provision,

A, Appellees Have Standing to Challenge the Vote
MNullification Provision.

With easo, Appolloes sncisfy thoe threo standmeg rogoirements 45 to
the Fobe NuTlifieaion Trovision, Fost they have sullersd snoinjuey in
farr that i “actial ea tmminent,” heeange the Yare Nulhfication Fraviainn
peapeiires tho Secretary o throw oat votes 1f tho exoct somo ovents doour
s Ahose Crom L he 2022 genmral election, [ETRR-A05], Seeeed, et fnjupy
1 trrecable te the  Vale:  Nulbifieation Mrawzmon. Tlardl
tizenfranchizement i3 redrossed by the injunetion, which need only make
1 lt'i-.-.:s “likely” thav Appellges will be huomed.

1) Appellées Fatablished i Tajuie in Fait Thial la tAGLu#)
o T,

Appellanis eatablizhed the finpey in fan™ — Leoan ivasion of -
legally prideeted Intamest i their right to have themy vorc enuntod. Lapez
. Cindaele, 630 17.3d 775 Tad (Bth Crr, 2010). Hore, disenfranchizement
pin (L eoneeste snd partigadariesd; (27 immanent; and (3) oot eamectural
ar Wyprthetieal fdl (adacimg Lufon v Pefe of Wildliife, RO4 TR SGah, GA0
(1998}

Appellants [ull 1o meaminglully aepue qeonsl the “woneres sml
prectioulavlieed” prong? [OF, pp 24<25], Toalead, they anlv cinlest &
timding nf an Smminent” and nnt-hypothetical imqory by elniming that
the Vote KNullificacisn Provisions f=z "baséd oo oo Ylony chain of
hypehatleal ennfimgencies" [OF, pp, 2228 (quoting Take o, Fontes, #0
Fath 1189, 1204 (9th iy, 20251 Howeser,  their “hyprchetieal”

CMhis meession muke sened, (Gener] starewide voting resrrictiiing jmpuese
parrien irmed injuras O Lhe-pliintilf shows theye aee peesarmily sffacted,
Frordicky. Takuaki, 947 T8 415 414 (Sth Car: 2081,
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avgurient bufns A Blind ave o the pulitival vealivy ol eleciaons, and svenle
trom Uoclise County e 20029,
. Ehsenfranchisement 1s fmminent and Readistie

A Tevedibln thveat™ of harwm can oxst in t-'i‘u'! futive if o plamfatfisat
risk of sustnining harm bocause of the challonged conduet.  Armttner o
Starbuths Courp., G28 FLdd 1139, 1143 t9eh Ciie. 0100 Cesd, Della Wiley
Ageoey v, Undtad States, S06 Fod s, 99745 tth (i, SO2) PhrieRaees,
AT LLS. at 168 An iméreaand probabiliie of inpms resulang fiam the
chullonged pet can also provide stondimg. Sierro Olubow Uniled Stotes:
FPA, T4 Tt B84 D82 (T Tir 21014),

The Thatiiee Ceurt adrrocely found Appelloes met this standard. amd
tizenfranchisement 18 tmminent for three reasons. firat, the Vote
Nullilieation Prevision’s muandatory lageuaee peguires [he Becpsiapy
thraw out voces 1§ rthe Board's inaetion will cause the Secveravy to miss
the deadline. [FR011]. The Seerezare hee no diserition in the mattor
seeored, Lhie Becrelary relused wo disavow ils enlovesment ) L], Mose
penprrtant by, the s endies occivtad (i Cochitae Coonly i 2025 [F.iF!Hr
(02622 The throse of cofasal to certity electioms vesuliz i on thorize in
the United sraces  (sEE-OO30-51. -D045-40|,  Lewt veor a Poed Dogrd
mpmber hpeslensd ol woeerly, [SER-DDUE], Lo shiel, cerlificalon
vedisal ghonld be expoened.

Appellants  exelusively  zely  on Lofe  to establish  thue
dimenlanvhidsiment 15 "hepothetica”  woder che Vode Nollilieatlion
Treangion, [OF, p, 28], Pl Dake gete them newhara, Tn Take, tho central
imaut was whother the appellant had standing to challenge the usg of
slectronie tabulvron svsteme o eleerons that mighs be haeked by nen-
uirverminienkel seloed who reghl 1.:_u:r|1.=r1.>r11:i.|=|:|' Ve triegzeiby ol thie vule, #i

[Vl ot T202 Thigelavm was tdo abstract to cetabhzh sthndme, as
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rebied o @ chain of Bypothetical aod gpeculitive contingencies, gamily
=1 the specific voting coquipment wsed i Anzonn must have ‘socurity
Laaloess” thut allew w maliviows seloe W e pule e vore tolals; (29 sueh
v ooy el aetoally o podaie aoselsistien: CH Araarin’s Bpecilie
rrneidural Aanfrguards must {6 to detect the mosipulatmn: and (49 the
rusaipulation must chonge the outcoto of the election” fd, ot 1203

Linlike Eake, the msk of disernfrwachisement here s far ess
attoniated. The migoemng ovent has aboady aeouvred n 2082 and:
threatonod lost vear. [BEHODS-10] In fact ‘Appellants concede that
Uisenlranehisemenm will seeae 16

o A Counly Boand fails do mest e Couney Caneass Deadlingand he
Stavewade Canvass Deadline (throo days Intor):
= The Betvetury 1= unable to ebiaim the wreit of mondnmis,

[OR, pp. =27 This seguemes miveors theexact chain ol eventz that
ancurred in 2022 [HR-009 10 When Uochise Couney retased to cortity
ity eleetion results and chesatened to prevent the Seegetaey  fiom
eomplying with hig st ulory dulies he did oblain mandamus celiel, [ER-
1], Henee, Lho djstrist douvl selorred Lo the Vore Nallifieation Pravizgion
az p “nuclear bomy” that @ “tetally vnnecessary whon mandamus 15
availableand elfective” [2-ER-124]

Had rhie Vete Nollificaten Trewtaions boen in plase 2022, hvoad
chrenfranehizement would vy hikely hove ooeureed,

B The Vaie Nullification Provision Does Not Sumimearize
the Cnntoss Deodline an Tithe 6 5B 27450 (eniant
Cheeggee s,

Appellants alaw elaim thal The Vole Nallifieavien Provision shnply
explama that the Bdmeravy wmust Bmely cadvasgs by the Canvass

Depdline. [0, p. 26, That argument is wvong. This peint 15 refreshingly

24
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sirmpliss. The Capwviss Thadline dode ool vegquibe digenlfanehisenienl
because 1t allows the Socretary to use unottioal resulte 4% 16:643; (644
Lut the Vets Nulliiestion Frovision eequires disenfrenehisement, The
Eavill B il sy 0y i,

Reergmizing the Cachise  County evemes worlke against  thom,
Appollants attompt to ppint Cochigse County as irvolevant. They eluam
thatl HLLb, 8785 chanees the deadlines and the Seoretury s mandatoey
duty. sueh that rho distriaf, courr “misunderat[ond] thie degdlines.” wiaeh
diffor froom those e 2022 (M, po 27] Motss, HB 2786 sumply peguires
the Peord canyvass by the thivd Thursduy of Novepier i Sevrelyary Lo
caryaad by the thied Mondas—withool esténsen, [OR, po 25 A& Lhe
Thatmet Couvt foomd, HLB. 2785 simply aets the tirm date by which the
Mooty must domiplete hie vapvage; it dees ot authorize the Seeretaey
o e nde vares from cotntiea that fail to meen the deadline [ER-07 2],

Inatond, §& TH-845F and -A44 allow the Seerctnry tn melude vosulte
rpeertifiod v the Cownty Bouard (Le an "unofficial” count tabudated by
the county recurder) Lo comply with HIN 2785 00 the Counly Fhssri] fatls
tondo theie jab, See AR §8 1R-EAS (magquiring anly that the Seevetary
“detorminlel the vote of tho eounty”): <G44 (providine that the Soovetary
tusl ool et g eouoly's eelueng foe ek of formality 1030 ewn "be elearly
uriderstond T Complememeayy ataties winst be vead m harmony, Lore
Linifed Stotes, 944 F.2d 632, A7 (Och (Gr 1981}

Appellants wlso attempe w distinguish the Coclize Counte event by
claimimg thay thers 3 a2 sepoabe Guunly Canvass Demdline and
Statewlde Canvase Deadhing (e the Seerctaryd, [OF, p. 28] Thrre is ne
mearaneinl difference here. The rwo desdlines fall theee .11:.1};'5 A prt—
Cronm Thugstag (o Monday, The delay in Coclige County aldn legled thiee
dlanes 20280 8ee (Croghy, 2024 WL GUANTOY, Aar 29 5.7,
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Trosum, Appellantz have FanTed Ly bdenlily gaafatoie (hal reoged res
o pevmmts tho Socretary to throw out ballots should 2 eounty 33l 1o
cerlify, Thisomisumn mukes senve: afber dilivent pey o, the u.nd.f;raigum_._i

B oot fowendd suelyvsi ute gl i,
) Appellees” Tmury s Early Traceable we Appollanos:

Appellants attompt to dotear traceabi bty by contendme the Uounty
Boord's failure to carrvass would souse disentrunehisement (eather than
esenlvanchizament eausad by Ll Vole Mullilieatien Provision). [O5, pp.
SH-], Thaiy ecantantian ignores Ninrh Cirenit casulaw and artifisially
bl trucen bilityinto darect cousiition.

The trmeealnliny peguiremenl does ool oemand dizeel gausation,
Tuatend, “rvaceatibily” redpoives ondy rhat the haem arises from the
dofondint s actions 10wy thas 18 moani 'i.iarm apeculotive  regardless of
the length in the chaln of causunien. Levnark It dnee e Stetie Condiof
Connpoaends, Toc., D72 TS L1E, 140 20143 Nad T Avdulon Soe'y, e o
Davis, 307 ¥ Ad 835, B40 (5l U 200y (providing that teaceaility can
b found swhen s "charm or causation hak mbre thun one Link™ and "what
makiers i nob the lesgth o dhe chain of causation” bol rmcher e
"plausihilicy ol thi Vinks that compriae the chain™ tqunting Aufaleg Carg.
W flegern, THL P2 20,081 11000, T, TRE4IMN) mid colan Dept of Conr. o Neww
York, 388 L8, 758, 70768, T0-71 (2014) (uffirming standing even when
thir havm was caused hy thivd partice—sppoifically, the failove of
mdividuals o respond to the consus, nnd thes the horm was sull
Lraceuhle to the feders] governinent's detivns),

Tr 2022, thie Cour rejeetad a mearidenteal argwment, Theare, (he
rinintiffs plleged that Avizona's hallof-rvdering stanute required the
County Board to vneonstitutionilly list condidites in g proferential ordor
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an Ballole, See Musinis o Hobbs, 90 FAG 880, 000 (h Civ, 20,
Artempting w defear traccalhity, as the Scerotary does hewe, Amzonn’s
then-Seveetury segued that the Boaeds” independent IJ:L'irLi—jTl_ar'L??' detiuny
defanted tracealility, Rl Th Couvl digagreed, Tl (TWe] melv]l on the
Secretary’s milem “promulzgaciingt vules . applicable o and mandatory
tor the statewide - . . olectiong " |dnd| howe prowviously bold that &
chlenped  Acigons sleclion bw o owas  braceahle o Lhe Secrelaes”
Pytiatingg Asisaik Litsertarion Parey, Taee b, Begefees, A51 Fold 1277, 1281
(fhein Car, 200310,

Hepe Low, 16 dods ooy meiller thal the Counly Boerds play some sule
i Whe clvain of causstion. The Secreiaed oeed cal b e oudy doude Tor
the anjury to be teacoablo Theredorr, tizenfianchizement s “traceahle”
ter the Vote Nullification Provigien

d) Disenlrnnchisement iz Medreseed by the ojunclion.

Redrgaanlnlily doss oot requirs aoeomplele remeady. TLnseds only @
showing that p favorable mabpg will vesult i a “change in legal status”
that significantly lneeegzes the likelihood of obtauiine peliel, Senopeit
Spear, 50 UE, E54, 1T (19978 ik o Foaps, 5136 TLE, 432, 164 (20068,
see olso Renen o0 BAnen, BRE Fid 1002 1075 485h Cir. 2002) (“The
rodrogznbility mmomry focuses on wiwthior o fovorablo decsion sl
merninebully wldess the mpaee " Mecbnos, S0 L At ae D00 {holding that.
an mury waE rodressalln by altoration of the EPAM beeatiee the
mjunchion “semitieantly inoressod” the hkeliboed of reliof, despite the
Laet that the uther sovernmenl setors could “stym|v[* the pelied),

Appellanis avgine (hat tiere o oo redressabiliny bacase Appe Teiss
fid wen challonge che undorlying statotes w0 Title 18 sortrg the firm
Convass Deadline, $% 16.042(A) and 643 (umondod by 11 13, 2785), OB
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] As s peaule, Appallaobsargoe thal the Canypsd Tieadline vagu) s
ﬂiﬁﬂﬂfm‘ﬂﬂf‘hl;ﬂ:ﬂ'm[mt evon without the Vore Nullificnnon Provizion L
siigpesting thut the Bevretary’s cumplinnes with the Capyays Deailline
veguves U oo el veres Tailad tobe coctiNed by The Baaed, [OR,
Tp- 37132 ]

Thie i noe true. Ag stated above. the Soreotary can oormply with tho
Clanwvasy Deadline withont discordiog vetes under 88 L6480 und -6441.)
Reeall that the Boevetayry ean canvapa the tabnlated voroe by the County
Hecorder, which are alveady ecounted (simplv not “cortified” by the
DBesard), And sy doneetled by Appelliants, the Seerelary hys sevepal olhet
corsitationnd aptions deatkablid to him oomees Tia statolory daadlineg:
| ER-085

Holatodly. Appollants contend the Vote Nullifiention Provizion does

nar “papressly direot[] the Bacretary toanfhie” digenfrandhigement. [(FR;
1. 48] But the pilam text chsageees “If the nfficial canvase of any county
hng not boen recoived by this deadiine. the Becrotary of State raust
proseed wilh the slale ennvass oithoed fncluding the ootes of (he missing
canly " [A-ERAGH] duet” 18 a mandidfory, ot d permigaive tevim,
Tl dizerier cowrts Imunetion  decreases the  likehhood of
Liistt.:ﬂlrrul_ul:inevilu;-x;.l-. Dedressabilivy le salielied
B Appelless Have Siaoding e Brine a Pre-
Lnforcement Challenve Avainst the Speech
KHestriction,
Prewnforvement challenses sxist so thal o pariv s nol forced ws wail

uritdl they biave been havmed by an smeemEotutional Inw. Domchemosii o,

Phistar, 380 U, £579, 436 (1965). This “hold your tonpgut and clmllengo

DT hesdpnd e 48 nat oneensttubiona ] thae, Appeilands b ndn eha ldmied &
16-Gds o HE 4785
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o dovteine ensures thal ciliasns oo canlesl  aneonstdiolional
pestrictions bofore they are toreed w endure thear comsequences, Ars
Qi do Life Pol. Avtion Comary v, Shrvfeys, 890 10 84 10062, 1000 ((94h Co,
2L el 1JI132;HI':!L".'II| L,

The parties agree the Deivkans factors apply. [OR, po 39 The
diztrier court correctle found the thres olerments ol 8 prosenforcemeont
chugllempe weare met; (L) poo mbenlion o epesee noconstitolionally
tareetad eonduat: (25 thae such eondoet 18 protalited by the challongod
Law; nnd 03w eredible threat of entorcement: Drrehions, 573 Lhis. ot 165,

1) Appelless lnemd to Bogaes m Consviadionsally Frovecied
Speech

The stundard for esteblbshing mtent 13 not oesely as rigid as
Appallian s sugieat, Appellesd geed nolspecily Their intenl Lo engiaga in
any exact “prolabited” econduet. [OF, w4t Instead, Appollees need ol
sliow "an intention 1o eneage 10 steese ofonduet argrolly affeted with
s constibubiomal mbersst” Dpfelees, 6570 L2, Al 161 (emphiasss addedy:
sae (lsn PR ﬁ't_zr:r*?r.. LA o Ronta, 938 FAh 482, 485 (81h i, 20024,
*T'hais vourt lae ropcéatidly held that, |in the contest of oo fracfans
Lawlors|, when a0 'theeslensd spfomvement ellosl mplivales Moest
Anpmdment rghta, e dngquivy Gle draemdneally wward a finding of
atanding th guard agmnst chillme pratocesd  spoceh,™ Arez. AN for
Hetired Ams. (CAANA"Y ¢ Matey, 117 10 4th 1165, 1181 (9eh Ui, 2024)
(ot S0, Dl o, Sieeh, 206 03 1146, 1155 (000 Cie, 2000)),

AARA IR analogous, See 117 F4 at 11581 There, this {oare found all
thres Lol footoes sadsfiod whepe plantifs urtended oo contie:
people W repmler new volers—despie an Avizans law gt eriminad zed
any "mechariem” ta allow a persoy Ly vl it Femiptered in ahother atate

foo ot 1181, This Ceure held plmneite bad “conevete plans to ongiage i
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[ithe] constitotigually  prolected  aetpvil lds—uptar  opbreach gl
remstration: simply because [the scowvites| argeedly floll] sithin the
itliLL;lgﬁ*s peel ™ whiely wiss o low hurdbe® (o vleiue, def (eanphiusis alded)
(guoinge el ProeTafe Cogeedd, Too, v Gatrern, 398 Fad 1085, 10485 (b
Cre. 200ET. Thewn, the “phrasn ‘mechonizm for wating could he read
oncompass voter romstration” 44684 117 14 at 1181, Applving that
lesry Bieps, diseussions of “politac]s] . 0 L aod many governme pi-celated
tapies” oan easily he “affensive” to some [ERATH-40],
Indeied, Appelloe Glennon sttestod)

o Heduluely dimcussfes] polibdes, soling, apd many goverimen-
redatied tapica."and “ridend [a] 1o contimme 1o Tave these discissions
surtpundimg the 2024 clections, mchiding during eavly voting and
on Weeton D™ wnd the Speech Hestriction would caee hoe o
il feaempnr apeeie eha wonli n’r.l'uf--r-.\a.'iaﬁ,- feel comborrable expresaing
“for foear of affending somieens and subjecting [herself] to pesgible
erivmnal prosscution” [ ER-019-20 (eatine 221240 MY 5. 8)).

o Frequently diseusset  polibical  saod voling  euss, oelbdioe
voltmitepr affirss to' eheondasy peaplo Lo Svebe in g cortain wiy” [2-
EHK-240. 4 6]

o Would vensor her apeech for fear of prosecition gy aoresull of U
Speceh Resedtetion, [2-HR-2440],

Similngly, Appellen ARPL

o UWlorks 1n Arieonin on ssues reloted to lesislition uod puble poliov
wcand valerwwareness on pnporianl ssues, includog Esues Lhal
areon the Ballar for any given election ™ [U-FR-222 9 4]

o Clevularly enenpesoan the sort of voter sneagement sl election
infeervily actvities thal eould sasily run dafind ol (the Spesch
Reatrietion s broathtakmeentpe. [RR-006]
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o Hiz meenbiers That sometines wes e clothibeg teat might e e ngad
offenzive or meulting to mdivaduals with difforine politieal views
(e “All Lives Muttes® or otz w Proleel Unboen Children™ oe
"Maver forger Oviabier TLRT)L [2-FR-220 9 14]
o C[Ummunieato]z] wih ovodors® and  feles b nveid oompressing
“otfenisree” idons . and, nsa result, AVE] weoold comesr ite spooch
brased oo the Spesch Restriotion, |2-ER-225 99 L&, L4,
Thiz genduct 45 suffinient to trgoor the beaad veneh of the Speech
Restrictaon

Appellanty’ relianee on Loges 18 misplaced, [O1 i, 12-43], Thepe, the
plaint T wantad Lo gEhare Tog Chivat o claws “on policies, moraliny socml
1asuns, |and] reli@on.” and “his belicfe nhour Chmstonmty . oned how it
wides his visws,” none of which conld conceivably Bl upder o sexual
harasement poliey Hmited o “sesxual sdvances, .rvr:-r,pmsra fow mexiral
favors" and ather “oondunt of 0 <osual naturs” G0 F 3d at Y81, T80,
Llore, by contrast, Appellees hove testified thoy want to digcuass politics.
vovernmenl, and leclions, which ogarly lls wader the culepory of
YolTensivie” ar naulling™ undey the Speeeh Resbrictinn.

At hottony, :l‘qmn]]_ﬂﬁs. cannot apeeity tho precse oonduco chat will
eun afoul of the Bpeseh esiriction becdugse Appellees vannul koow whal
etery persan (with varying sensmivites) will find affenavi ar manting.
Appelloss hove however allgged ample facts to estoblish thor mtent o
eavdve in the “course of conduer dredaably offected” by the Bpesch
Restriction. Drielaus, 573 TLS, at | 8]

2y Tho Spoech Hestrictinn 18 a Beaad Trehilitian  an
Fveryone — Toelud g .-"'ipl,:f"fﬁr:!r;..,

The broad langnage of the Specch Trovision covers Appellees’
witendad speceh netivitics under Driehaeg. The Spedelc Restretion

il
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Liwcadly HI._I].II-HI:T'I: b “Hoy acthvlly” T " peeagn,” By ila Laenes, [ preodahbils
“lalny ﬂ'l'-'fl'i?'ﬁt_'l' b o person with the amient or effect of threatomin,
hurassing, 1nt.im.'1'd.ui..i.n,t,:_. or etseeing vobers™ gy hees (0 Arieong [4-100-
128 termplisgid caddedl]. Neserthelass,  conlemding thal the Spesch
Restvicmon & mapphicable to Appelloes. Appellants argue, again, than
this sonténee is only o "mete|| poaraplvbzie]] (for lay olection
olficiale).” [OB, p. 48—1d], Thers ure two problems with this
armument.

I'irst. under Yellen; annlvsis ot the driehoens factors requies that
e elighriel et visw e Spedeh l'{«l:‘?_l.l'ir;f_bil.l!ﬂ “lhrough [Appelles]s u,\:'&'d,_
[eend] mecept—or alanding puvposes—ila allagatiome thar the [Speach
Restriotom| ia uneonerrutional |7 34 Farh r_:lel-'l_ A48 Thus, tov present
purposse, the Court muest assume Appelldes are corroct that the Spebch
Restvicton apples to them, Appellans Sl to refuce Yellew, [OB p. 17].

mecond, as thig Court 1= aware, Appellants’ eonmmntinn s
untenable onder the plain neusee of the mpecch Restrietion, The
Spesch Redtrietion adde the vague new word of “hargssing”
eliminates the “kaowing” pees rosd pogquivernont in §8 16810148 and
AT oangd vemoveaa the o essemtial clemont from § 1681013 that
eldons musl be laken (o ®loduee or compel”™ o person (o vole,
allowing any covudnet deemed offamstve aoyvwheare o Arisane.

I short. tho Speech Hestriction s nal o parapthvnse, creates
@ new orume, amd eaElly covers Appelleses protected spedely under
the geeand Fhewedaey Belor,

4 Appolloea Facroa Creedible Threatof Enfovorment,

A erndible thromt pegres nrly thne govorarent artioms “will canas

| plaanedtt] to sell.ooensor ind not follow theough with bis conerete plan

al
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Lo Engaee o pestected comdael”  Profectmar e come-Yes o 84
Hecon, T30 ¥.3d 897, 830 (9th Civ, 2014); see alse Pirgloy v, Forguson,
47 Foach 1085, (D68 _L[II_J;I. Cie, 2023 (providing Phat o plainbifT n-l_ﬂﬂ-.l Nl
ahiw @ ppeci fie el 101 e geosral apector ol Dability will caose Tiario
sodf-eonacy, The rocnrd an thiz prine & uneomtravortod. Appollees have
pnd will éontmue to censor their spesch bochuse of the Specch
Hestrictaon,  |2-L-221-24 9" 1=14; 2-Lf- 220940 19 34|,

Appellants sxaggerate tho standard for o “meedible”™ theoat of
pmsﬂﬁuﬁnn_ Phis Court Bos “never hoeld thot o speeifie theeat 1s necessary
vee clermonst pate standing " Veidle ofef i th Wihiting, 702 I3 100G, Lils
rie o (BLh O 20023) (e phaals ddded), Trebead, I e eimsiaien ly "ralen
n broad wow ot this faetor”  fecaeson o Waes, B4 Fadath 1089 1R (8th
Uiy 3023)

Refuaal re daavow snforcemant is el suffoient woesehihieh o
credible threal, Cal Trycking Asswoe. Honto, 996 F.5d B4d, GRA (8th Uiy
20210, Herc. boffh Appelkints somply restitod thow Dpetion postion in
Lhis ense and eelussd W provide bioding aod elisbde dispvowiels, [2-T1
1B2-H1 (whericthe Bogeciary stated e “ognnat and @il not” disgavaw his
ataturory duts)l S RE-ETS 79 (whore the AU comfivmiod that eounty
plioemers eauld enfoees e Speecht Restewilon and only disavowed
pronpeneted Sl relerraka))

a. A fovially eoruneais and fegally wrrelivble fedler from
the Ai—oeen if east ws 4 “parpurted " disuoeeal—iy
LresfFiorent.

Appellants characterize the All's responge letter gz o diswwoaal”™
[OT, p, AH-51) A prete puci Lied Bl el bl “isavewal,” will nol nepsle
threat of enforcemernt. AARA, 117 Fath ar 11871 Tenawaort, B4 Folth at
11401

4
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This Ielter s faciglly unbeostwoellivy 1L Ls raplate with laeal eeries
nnd, unironmically, purports wooonly disallow ilfezel roforrals: The AL
avoitled the iszue ol enforcement woader the Spesch Rustrietivn by
pusinlially lammg thal ber Tingation steatapye amd defepse i thes
lmeandt wonld be aueeszstul, and thernfoee ."Lpﬁr-l'lﬂnr.;:. would have no
Iowtal grounds o chbllense hor entoreement of the Restmeoion, Buat tlhhos
eane wxlaly because the parctles disapree aboul whao consunales “lawful”
and legal progecunion under the Speoch Reatrintion, Tno short, the
cireular measomneg and verbal semontics o the AG's lettor gets us
nuwliere,

AARA 1 sigm on paivl. Thava the Aty wis ausd Tor a ovindiml
prohibition on certain “voting mechnnigme”™ that could apply to choae
eiistiring poeple to vote. bat she expresely “rojected noy Interpretation

Cthat would ervminabize ordinare varer ourtreach.” See 117 Foath at,
TR s Court found the disavasal insufficient to nogate the crodible
threat of enforcwment. £, Uvnbuining it "has held thie officiale cinnot
inogudute laws from ceview if the disgvoses] is & 'meve llimtion position,™
Tl Tounting: Lopez, B0 F0d at THEEY Tsitgesor, B4 FoaAth o TUHE (6 darme
aoffecty,  The cxoct samocvcumetanses Ao prosont horo

Mupsgver, hieps, the AG cunfivmed (hayr opunly sulormevs our
prrecsEsiu e under the Bpeach Restretion. [2RERE-2T78-789]. As Hwodizaan
coure nhaorved, the Specch Hestriction omald soafl be :m‘r-.-_n'r.‘r-ﬂ by "l egiom
officiule and poll wopksrs wf votmy lodiviesd,™  |EIE-023]. Suily vivil

erlvreement ouunes-amd The Cheeal o ioveeigmelion by eather “pal or

* Herivaal ol o soder Trom o solieg Toention by eloetion offoidsand ol wiekors
sl o e Spese e esbegenion wo by bt E own smmnent hoem e vobi e and
P mpieic s mpghita,
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eruningl gulhoeses b gulTiosenu vo esrabilish Dol Tagem," Tesigesdon,
B4 ¥ 4th at 1147

Appellunts witempl we disvegard Lagisan Gills flal, [CL, p 22-31,
There., obhulaivicean-gy necologises ehallenged  an Arveona law
eriminahzing aliortions h_r:rn.:.::i sulnle on-gomotie almovmalities 79 Fa4th
nt 1084, Despite tloe AG%E sxpresz dizpvownl of onforécimont. the conrt
Tound 2 vpedihle (hreat remained 1m pael beesuse county allorneys and
Avimoman Depaviment of Health Somnees and Medienl Banrds-—wihin were
not bound by the disavowil-—could stll enforee the bew. fidoae 110001
This Couel brelly commentsd Llual g eoninly wilorney espressed an
ikl me o baw Bannosg oIl short i Dl (s was bangeniiel Lo this
{Inurt’e ronaoming. M at 1100, Hore, Appolices de not know whether
fpecific county attorneye wond o ealoree the Specch Restriction. Dut
aecurding o rhe A county attovnevs cercaimly can, [B-RRA2TH-21].

Finally, thiz Court should disregaed Appollants” argoment thao

Appollees fatled to show a history of proseciation. This Cowart hidg been
cledr Ul o histores] sheence of peoseculion does nel underoine
Atanding. AARA, 117 FAarh at 118 (expressly diamizsing a Tagk of
prosecution histovy as irmedovant)y LSEL Bt 205 FAd ot 1150 (" Uourts
have foupd slanding where po ode hal ever been prugeeulad under the
ehallenged peagism: T Fibertarian Party, 3017 Faad ar 1250 (b game
offecty,

Theretore, Appelless have savistied the Orfehois fucturs to establizh
A glandineg o bring @ pressnfomement challenpe apaims: Lhe Spesch
Reatrictiom

A4
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Tl. Puliman Ahstention iz Unsuitable in  this  First
Amendment  Cnse Raising Federal Constifutional

Guesiions.

Appellants claim that the State Case—mnvolving different partics and

it elfms—warrante Pedlmen abalenlion becauge the dlale vogrl,
preeceding alaa challengea the corssmratiomahbiby of the ETAL Appellants
otfoy two flawed reasoms for why the district couvt should have abstained.
Tipst, ey aageel Lhat die State Case g Tarthier slung” saod  will
determme whether Appellees’ mteypretation of the Specch Resteioran 12
eorrect.  [OB, po 310 BOF No. 6.1 Seeond, they claim abstention is
warrinted becnuse this gase meets the these Gactor Polfmon test. Both
argrumenis [l
A, Pullam Abstention iz Pariieularly Narrow In the
Canstitutiongl Conlexl,

Pulloan abslencion Y an expacvdinars and nariow cxeapan’ 16
o fodoval court’s obhgaton e hear cases properly betore 11, Canton o,
Spohaoe Sche That, No, K1 A0 Foad B0, B3 (Bth e 1871), Tederyl
adurta lave a wirtually unllagging” ehligabion to resolve eases 1y thor
jamsdetione Cola, Himer Water Conservation dhst v United Siates, 434
L&, 800, 517 (1976},

Fregmose Tiloganea have  fundamental vighn w seekon federa] foram
frr fedeval eonatitnoional elaime Pullman abstention shonld be “varcly
spplied” inoswel vasey, Porder o dones, 319 1030 483, 492 (0ch Cie, 20000,
Time and again, this Courl Has aMmed s distoel couel shauld not
aliztam foen heaving comstmatiomal elaima beermmae Mthe suarantoe of
treo exprossion s always an ares of partioular federal coneen ™ Horter,
ALO Ik at 492 (quoling g linger. 568 F.2d w 1048 see wlao, v, =11
Thgirihs Toet . Fikenbervy, 725 F2d A8 ART (gih Cire 1881)

)
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LA b on by Tederal vovrds dn fiesd aenendmenl eases oould ol
reault 1 tho:suppression of free speech that 12 meant to ' be protocted by
the Constitution; € ¥ D, Co, v, Oty of Hecllunds, 703 1.2 275, 351 (9lh
Clive TOREN tonlations einnibted) CTTThe Supreemie Cone ] Tias deimonstete] o
pebmttanes tn order abatemtion i enece invnlving covtam il righite
cloima, #uch o= goting rpghts, focidl egunbity, and bBret omendmonts
rights of expression™y; Cinema Arls, b v, Clark Caty, 728 Fad 579,
SR EEh O T883R) (o enme effoct)) see oo 42 TLEAT § THRE (onpuving
that fedeeal conres serve az punrdians of constitutionol mehtsh
B. The State Case is not “Farther Along™ Than This
Cage.

Appellunts voluntarily dismissed theiv appeul in the Suge case,
[SER-O0EU], Thise, thigcade—aol he Blate Case—ia nuw “Tarlluer glong”

The Stane Case was filed five mentha bethre this case was filed. [.H-
L-532; 5. EQ4%3], (o August 5, 2024, the state superor gourt entered
A prediminuey injunetion again= Section LD of the EEML neladinss e
Speech Restvlornns, [RR-HUH], On Tan ey 1o dikda—erghl dayes aller
Appellants Bled eheir Ulgenme Bred'in this Court—the Avizona Coure of
Appeals dismizaed e uppesl of The Slate Cage, [SER-0065], Thus, 1o the
oxtenl the Soute Case wad evar “Tarther alung” than this easa, thal is o
Inmizer Ty, |

Additionally, the State Cuse lovolved oifferent partios, nidsed
elafferons ofodng under Lhe Arpeons Cong il utaen, gond did ool oelode =
challomge to the Vote Nullitication Prevasion, While AFP| 15 o plainoffin
both cisis, the State Case uiyﬂ.udu—'s tives additional pla'mt.im nit piurt of
this vage; [HER-42 5 TR-425), Moreover. the Blais Cuse vaised clanms
aolely undpr the Avizona Constiturion—specifically, the free prprssnn

and froe assocnnon provisions (Arz Constoare: 2085 S5-60),  |A ERAS&E]

56
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The Blale Css did aon inelude ctapma undere the TLE, Constitubion or &
challongs to tho Vore Nulhfication Provizion. [8-KR-358 59,
(. The Districet Court Properly Applied the Puliman
Test.

Frulfman vequires: (1) "o sensiave aren of social prediey U'|:1-nﬁ which
| B federal courta oughl nob toente ™ (2 aowibual oo bnowhieh g "deliminve
ruling rmoa state-law geun could resolve the conteeversy™ and (30 that,
the “possibly detteminotive dssue of state low |orve] deubttul™ o R
thatrihs,, fne, T25 1 2d ar 487, *The sheenee of sy one of these thres
Felars s sulficient Lo prevent (he application of Pallaan abstention”
Porter- 18 FoAd ar 48

L} This Court hos Sguarely Hebd that Folivon Abstontion e
Inapproprate 1 Feest Amendment Elocoon Cases Under
the “Soeal Polies” Prong

Appellants armae that the fivst Pulimen factor 35 met hecansn
Yeleotions are widehe consideriol o sensitive nriea of secinl poliey™ O py
Al Howevear, thos Courl exvresaly rejected thial saegament i e comesn
of First Amrndmont eleiton enscs, 03 present here, In Porter, nlaintitts
used websites to digeuss strotegic voting methods, 319 1°.3d ut 436, After
thie California Secrelary of Blate serl g cense-and-desisl 1o ter, they guad
urider the Fiest Avmemdnuest. fd This Ceourt unggquivaenlly held thae in
alectmonareiated First Amendmient cases, "the Sivst Pullmon factor waos not.
preseni ol ab 402,

This Tielding 15 well.estahliched m hoth this Civewir and che
Supromme Court. In r'i:u‘.t, ‘Hin Fivst Amendmoent tnses, the fivst of jthe
Fulbmon| Gaetors will almost gever be pressnt becaase the puaivantes of
leee wxpreasion s always an oares ol partcular Tedesal coneern,”
Fipnfinger, BEE F 2d at 10485 (ewmphnsie added): see mlsa Chole Visto
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Oz o, Noeeds, T2 T 520, 528 (90h Cir. 20 E) {PyITireeengllenibion
1= strongly distowored 10 Piest Amondment cases")) -8 Ihstrihe, fne.
725 F2d ab 487 ("|Coostitutional challenges buséd on the st
Ararnliant vighl ol Preswspessgion gre e kiod of cases (hat lfedera]
eonirte are paroealarly woll-siited tn biear That 32 why abistention iz
oprporallv Indppropriato when Mirsd Amdndmont riochte are ot &akoe ™)
The Supremme Court echoed (s pronciple, holdme thal “abstenioen as
rappvrpriate for eascs whese staoatos ave peatifiably aoacked on their
thwe as abrdging froe oxpression.™ Howston oo Bl 482 UH 451, 467
LSET) (quoline Do broenshd, S8R0 LS, 4| LG40, )

Thie Caniel vedecta Pl (o Treat Aniandment cages haeaise (e
dolay 1t eawses com iteelt chill protoeted spoech. Porder, 3148 F 3d at 482
9%, Thur is emuctly whst would happen heee The wncontroversted
evidenes shows that Appallees engape n ex tarsive speseh aetivivies hoth
inside and autside palling loeatises, and the severe ervinanal penaltes
umposed by the Hpeech Restrietion oreate a chilling offeet on their speech.
|A-ET-221-21 79 4—14 S0R-238-40 19 58] As the distidl vowet
vightly found, "0 this Dot abseaingd, ad Thafendanta requesd, there 1=
a mslk thot protectedt spoech would be ghillod " [ER-U2¥] That finding
shuulel sol by diglurbed,

Appellanta velianes on Almodosr v Renrer, sdi2 F2d 7108, 170847
[Geh Cir. 1987 i= masploced. |OB, n. 69 Unlike this eose, Almadanern
mvolved an “wiusudl procedoursl setomg; the msud o guestion wiHs
alvesdy belfore the dlale supreme court.” Portor, 318 Foad al 408-44,
Whewe thiat “unigne etreamatanme—{adjudication hefore the atate supvorie
gotrs] [wilsabsenr | . L abstenten was Imdppreprinees, do) at -1-‘.:}-]:.. 1'hiat
wrigus factur fo midsing haee o e Slale Cuse 1= ool pending el

thiee Arizora: Bapverno Coure, & any otler Arzona appeliate coure. anid

i
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roy nul merive ooy slale sappellioe couree Toe vears, As hia Coun hag
rocognizod, Almodevar “was peocedurilly  aberranonnl™ Courthouse
Newsy Sere,, 730 198 al 784 muking il wupplicable hee w,

Appellants Fave v batted undee Buebbits o0 Dadled Faem Worekers
Nt Timfon, 442 U8 280, 308 O479). Bahhit cxpresaly eabingd its
ppplidation of Pullmen ™o statutory provisions that are patently
smbiguous on ther beee” ded gl 318, Hers, the Speech estrietion 15 nol
“patently amihiounus " As che digtdol couvt toamd, theso rostoestiong
“hinnketly prohit controversind specch ot polling places o perhaps.
syeryw lisre el :i.u.%.rim;nal,]" will spevdlie exampiey listed,  [LI-002],
The-saime & e Ty Lhis Vobe NulliBaalion Teodisen, which clearly gve
tho Secrotary brond discretion to digenfranchi=o voterawho proporly castn
their ballots, 0. Desnuse the Specch Hestrictions and  Yete
Nullifieatinn Trevision heme ane “patntedly clear” tha disteot eour
earrectly detarmingd that the fives Pellman fantor was missing. Bahhir,
442 .3, ar- 306

Wemse atill, Babbi! did nel abstam lom adileessing “the provision
govprring elogtion procoduves” at lssue in there, T C[W]a povepive 1o
basis thr dechmng o decicle appellecs’ challenze to the oleetion
provedurss, . M) The Courl procssded w examine the Fiest Amendmenl
implicaruama of these provesiond deapite e abaomee of priay aralo-oourt
ndjudicntion.

2) The Constitutinal Questony o This Case Cannot be
Avaddedd by a State Couve Ruhog,

Appellants gext argue that thi MMﬂIutlulml.L[uﬂﬂium in tlis cuse
guuld be Saveided ornarrowed by g delinitive rolime wode Suaee Case”
[O0B, p. B5]. This argument faila for thie reazine.

4y
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Firs!, the Siale Cave s no Tongeron .I-'i.El!_ll:-".él.L ki dhjs Conrl L
tirst nppellate eourt to address '.'I.I'j:'F'{-.'l'J-}'I.ﬁ'l.'itm:.m:Dﬂl' (LIS

Seeond, the Suate Cuge *.J.i.r.{ aud nveldve wny elalmes pelated o fhe
Fote Nullifiealion T rovesion, [J_':+ER=Z:|-|EH—|3F;1‘].

Third, as to the Specch Reemviotion, Hin State Cnae waisod ondy stle
constitutional iRsuez and did net address asy clnims undey the LS
Clonstitulion. [4-ER-8335-39], Arieons courts have copsistent]y held that
thre poatrdtions  provided by the Arizona Conatitooon’s froe spooel
provisions arg broader than those puaranteed by the Fiese Amondmment
Lrush & Nib Staedin, LC o City ' Phienig 247 A, a1, 251 LA{119)
("Thi Arlanna Canatitution providedbraader peotertiond Tor leed speech
than the First Amendment.™: Mounfain Stotes Tol & Tl a0, Arizona
Corp, Comem'n, 160 Arly. 350, 354 (L9891 (providing that Aviy. Const art
24 8 offers “greatar geope than rhe Firar Amendment™ As auely, “[n]ur
fodevalice aystom allows  [Arizetin courts] to interpres our state
coastitution ditferently than the s Supreme Court interprets the
wallonal Condi il utlon.” Sirte v dvam, 240 Avis, 301, 353 (20181

Thus, evin il thes: warsa pending appellate action In2tate conret,
it eould resolve the speoch Beatrienion solely on stofe conatitucional
sruuiids, by pasaing the federa] Fiest Ameodment [saue salively. T wondd
not adieesa the Vote Nullification Provieion av all, Ao resaln, e onse
et e imn_r-."rl:,\ur.I ar pnaveowed by o dofinitive rulitne on the state low
Issues" Soe-San Memo Mope! v Uity & Criv, of San Franeisco, 1458 10.8d
1088, 1LY (ULh e, 1088, The second Paflfmon factor s alsend,

41 The tavalidies of tho Speech Rearrotion imder tho Fiver
Armieinidment e elear,

The thvivd Padlowo Tactor eould anty Be aatisfied (1 (e Speach

Hegtyietonl sl “oapahle of o ‘construction that oould avotd the

4t
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evrpplibntional esuae Spedore Areees;, Toe, o, Brockeit, 831 T 24 1045,
187 (9ch Ui, 19800 (emphams added),. Hore; Appellants contond that the
Speech Hestriction does ool aelually prohibit aoything and s ingstewd
anly  nop=binding guidanees Tor election oflioals Bul The Spesch
Restvicrion is simpty not enpabile of such a congrrartion.

Tho Bpeéeh Restriction 13 not merely guidance to elodtion officials,
but aneludes erimingl probebitions for "oy person”™ who violates s
termis, CAnyT qualifies "perann” to inahucde epervane [4-ER-4453]. Thivie
is noambinaty here: s i:|1'r.-'11_lid1t'-=. under the First Amondment 12 noither
Yuneertaln,” Poarl Die. Co oo City & v, of Sar Prancives, 774 F2l
VAl Taaa f8th Cloee TRES), nioe “eapobde o & aovabrocion that edold
nvaid the sonstitutional 1seues” Spobane Areades, e, 631 F2d at
187

Tr aburr, nearhe .-"n.plhgf[:lem-'r nor theonres wonld lenefin by defereng
interpretation of the confral fedesad eonstitutional queshions to a fien-
gxtstonl statt court appeal

IMI. The Preliminory Tnjunciions Should he Affirmed,

Appellants apem] UL vime defeoding the consuulivnality of the
challenged PN provisions, This gaping hole dhaws that ihe subjees BT
praE EsIonE are indetensiblo.

Revarding the Speech Bestriction, Appellants seain rely on their
migecnerption tat it ety “Summarize[s] ceininal prohibitiens” [OB,
T2, I'ms s wroneg: As the distict couvt fonnd, this charnctorzation
lenores Le elear lunguses of (e BEM, which peobilbits fofoy activity by
b s o baike e oueaide LA souing location,” [RR-4 =141 Whan
rivaporly undarstond as A Wnnrﬁhg_ﬂﬁﬁ pumitive restvickom, tho i.'*-'.prgr:'ﬁh

Rostriction 1= mnoeonscitutionsal boeenuso 16 (1) lncks o mens Foa
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resguitremeEn by (23 rapalples speach Tissd on hoth cantenl and wvidgw poil;
(54 1s faceally overbvond; anc (4) 12 vomd tor vasuoness.

As foe the Vite Nullifesfion Peovision, Apgellunts do nol even ey
v delend o Thog Appellanie wavad any argomanl Phat the pestimma iy
injunetien against the Yote Nullifientiom Provisaon shouid B vevarsd on
thi merits. Sidn 00 Morsf, 184 [F8d 1045 1062 {(Hth Cie. 19589)
MlAlrsurnents ool rased by @ pacty o 1ts opening boiel are deemed
waivnd, ).

This Coort s npware of the Winder factors for aszessme a
prelummmaey injunclion, which need ool be repedled Sege, Worler o Nal
Feg, Def. Oaninedl, Toe, 300 TLE. 7, 24 (2008 s velzn Boded o, B, 21
Foath 1086, 1040 (Geh i 2025 (moeging the last teo facters whon the
nonmovirt ie the povernment), ln constitationnl ensee, thi Gret facter i
“the moat wnpeireann,” Toh A likelThood of gueesss 1noa conatitutions] gase
gencrally demonstiates that }':l'ln:.i'!uﬁffF Aye suffering i‘rr'r.-hnt'nh]_I’ haym.
revardless of how brief the violation, el sve alse Am. drociing Ausns,
Tree, ¢ Chty of Lo :‘I.re.,g.fu-iﬁa_. 234 ILA8g  LO46, L0EY b Car i".'[]ﬂﬂj
CTEonatitatianal  vielationf=] . . . geneeally copeditoe ereparable
barm.”). If the firss factoraasotistiod m o gonstitucienal eaze, this: “nlso
Vips Lhe publie doerss, shaeply o Wis Favor becawss 1L s alweays L (e
prulilic interese to preven the vielation o a pavty’s consticatiawal righra”
I fertation amiteed)

Appelless have shown o strong hkellhood ol prevuiling an the
rmeritg gl galisly the pther prelimosry imgunotion I?l;l:;*turﬁ.

A Appeliees Are Likely to Provail on the Meriis of
Their First Amendment Claims Regarding the
Speszch Hestriction.
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1) Tho Specch Hestrietiom 13 an Independent  (viminal
Prihilitinm,

Appellrnig :':urul.n:.!ru'l,_ agaim, thal 1he Speech Hestrotnn “does nod,
prazertbe any zpecch”” and 1astead. merely “sumimarizels| eriminal
probibiliogs credled by e Degelaure” (01 p, S4-51), As staed above,
thig bonores the plain langoace aod signdalone oriminal Tialility that
axiaga for wiolatione of tho KEM i 4§ 1 Ii'i—-L"h:'i{ﬁL},{-{ o

i The text afvhe Speech Restriction agmlies tn brantd new
crlmmital prohihitions,

Apain, the Speech Reatmetion peolibits “any activity by a pevson
with the intent or offéct of tHhearening, harasding, Wtimidaring, or
eooTeing viiters . . . Inmde or outside the Tafoot ot (40425 - 24
The sentenee, Ty Lis Latts, slalad |l bt e setivities are “priohib ed
Prohibit” moans “To farhid by law, or “Ito prevent, proclude, or scvorely
hinder.  PROPIET, Block's Law hetionary (12th ed. 2024); Larted
Steles o, Bonks, 356 P.0d 907, 978 (9l Cir, 20000 (*(Dictionary
difinitions are cogocable” Joola Tor statutory incerpeatation.). This
mrohihition applies th “[slay activity By a poreon.” povoring n o vango of
sl vibpes o wpoplies (o w Yparson,” ool mepsly "luy eleclion olicinls" as
fi'l.j.I-I}.E!]|k1.rl1.ﬁ.5ligg1:'ﬂ1'-. TOR e ] Ay mases st thed—cay aotnnty That
falls within the prohibitien of che Bpoech Resmviceion, A o Ford, Bueeon
af Frisons. 553 UR. 214 219 (23008) (ammton opuctedy,  The words
“probililed Mperson” aod Many™ muel be “geeoedsd [eheir] oodinaey
redning: Bakes DO Tadd al 978 Ad L distmet pouret faaind, applyving
the ordinary mennings of these words to the Speech Hestrietion meoans

thal spplies ool persony, and cosstilubes o “hroad  prolubition on

4
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aclivities, tncloading spesch and othes sxpresaive canduet oo eeing
nnywhore and ac any tiwe" [ER-U42-23],
b The Speech Resiriction remobies ey eletments of arinina
nelaeandued whder alige i, enclpellog e peens oo
g itiremmend, e creades brocd i affersed St Tee i
bagig in stule fow,

Moy vun the Bpeech Hestriction be read as moerely summsrizing
expaliny slaluioey eriming] prolubdtions, heciose e provigion el odes
actranee that are braader than those prohiboeed by 85 TH000H, =T0TH,
and -1017. [OB. 1 53

wection LG 1013 expressly reguires o poris reo element of "nowing
ermduee, while tho Sprooh. Reatriction prahilits apaedh that Tme an
"eftect” on the ligrener. See Dnifed Stotes o LN DXst OF for Cend. [y
of California, Los-Angelés, Cal,, 856 1124584, 540 (4th Cir, L988) l:r':|||.']hlf
fivat amerdwient doos wob eyt the nipesitien of eviminal apnetana on
the hasis of strict Wnbilite whoere doimg a0 wonld somously chill protoorod
Speach " S alsn Cowntermian v Coforads, 600 LS, 66, 609 (2023)
(el vy Plial erbmnial] Taabadel v dan inly ._‘-|].|j_j]_'n.-' Loy allaedly Lhirsa lering ar
imtimidnting speech i tha perann has n subjeorive mens reg of nt lones

recldesane=a),

Eapoellonte £l precent avgumentes recaprdine the constitutionalits of  the
Hpgeoh Meetrielien inceedation b Pablio il Moo= ubilie Fasanrs, Lhue waivine
Lo delenes, Sectd, T80 B S0 ol TORZ H Lhee Cvurt peddresses Uow distinetagn,
L Sqetehy edbristion s anenpebitntinom | i bpeh aeltings. Firal, e Speseh
Ientewton reculdtes gnd primaeg e spevch o o bt re sl publie
lirnrmE, Paenuss i 5 viewpoinDssed oserly bl sl Pl i ®lesvis i
ample channes oe oommunustnn,” Waed o0 flock Agoiast oo, A0 LA,
TAT O RSy, s aneondtirntions i publie terame, Beeand, sven B (e
TE-Fomat r.—J'!lu.h| et gronrud polling gbibuna thi Speaepk Beadrietiin s bisu
nnesnsttntions] becames i ie not regsoruble o light of the purpass:semeed by
the forum; yotime™ Monmesato Votors AL 0 Moaneby, 885 LS. T, 212015),

14
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Addiviopally,  the  Speech Redlpetion  aolesidoces the  berm
“harassimg,” encompassmng ﬁ broac range of subjective specch notivines.
thet ere nol included in § 161012, In effect, it creutes o completely new
gaLiagrary ol epsech—ing (hal jpermuialed—which dees nolbesat ander
Aot law:

Tl Spoech Hesirietion also remeves o key olemoeornt from § 16-1013:
e regquueement Lhat speech must “tndoee or compel |a] peeson to vote
o refrain from ot Thus, unoaes faces the Speech Rogtviction is not
connested too yotine and t-her-r.&'nru appites beoaddy to all speoch ancd
contellael, The Secpelary eusily ol have reerified tis, Due be did sl

Additiaialle, Phe epacilic sxamples o "probibiled”  sondual—
TATEING oncy woaen, o Tusingeansulting or offensive languago,” or
“posting siung or ‘ommunicifing mossages wbiout penaltics for Svoeter
feand,"—do won exiat of all o T8 HNE Appellants quip that these
cxamplng are not erimes bocause the Speceh Reatrintion omly ssye thae
sich activicy “may alsy be considered intimadating conduct...” (8 p. T3(.

Howeover, Lhese examples are listed e Uypee ol speech Lhat can
vialate Speewh Restrictlon, and the fact that they “wiay™ ar Smay el
constitute: p rnmnnd otfonse offers hittle regssurance o sponlkers whio,
wrcler vl Theeul of erimingd prosscution. Tear ial Lheir wurds may he
prereeved as Cmantorag o offenssve’ by The Tatenor: Sea Fiumran o, A,
Houhaelltrs Asg'n, Ine, 454 L) 8. 387, A9 (1988 ("T'The alleged dangey of
this sturute is, in irgs medsurs, ond ob sell censoiship; 4 hiem that can
b resbieed sven withoul pnosctog] progeontaon, ™) dodveson v, Tesos, 191
TES 4097, 414 (VHES) T cheweds a hedvoek priveiple imdevlsing the Fivan
Anwendment, 1t 15 that the government mu.;-.' oot profobmn the expression
of o ades sunply becaise stiely [ods (he des ileall oMensive ur
digagrecable.”) Snwder 0o Phelpss 562 1050 444 4al (2000 CTThe

3
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Constilotion does gol peendl Lhe governmant Lo decide ahich Lypes ol
achoywisn protected speech are sufficiently offensrve o reguire profoetion
for the unwilling Latener ur visw B,

Appellanis eite Deiteick v Greoney, 208 TLED 190 O1940), « 1810
Suprerme Uonvt decision, oo elmim that  the Speech Resteatiom
summariges crimiil conduet rathor than evéating new concluct.  [O18 p
T4 However, Beilrich 15 nobeelevant, Derfrich deall wilth o proelsion i
the National Bank At that peobibited banks feam purchosing thear own
stock. A00 L= s 194 Clearly: the cowt m Dedfricl mterpeotod the
skl berms ol the probibilions under che Nalional Buank Acl in muking
Thial Tioeding — aod wed W Lot ol thee Bpeech Restriction 21 maue e
In ermtreast, here, the Scorctory wns nol mevely ncerpreting or
Fuminurizing state law when he promulpgcd the Speceh Besteierion. He
wag adding e inand expanding The svope of e application. Head tha
Secretary wanted to promulgace son-binding quidanee, he ensily could
hove done o by using n word such as "diseowraged” lostead. ho
whise the lerm ‘;urrjil_i bil"—which unambbguously mesons [ o foebid b
law." TROHATRETT, Blacls Law Thetianary (1 2thad, 20024),

Ther Spesch Bestriction 15 noither o summary noy guidance: 11

wred Les Tuw,™

Appellnsts elaim they lave no inteeest in enforeing the Speoech Restoictoons
m the EPM [OFE, po 76]. Bat chot offors lictle reassurance to Appellees, whe
pesalntly erenee i apeeeh aecheiies both luslde and outeidy Pl foeations.
See Do 14, Ex B 99 4-14 e C 1Y 580 Ex. DY 5-120 Meeoovor, an offiean]'s:
peeeE pepmize ol e anloees g b v mEalTiemwnl e sliminats the rdaronahle
lare ol furip enircements I freespeach pressnioresmen b oba Dergs, al® that
e orspiirerd 22w cesdinle Pheedt of smfireemenl, See Pingden 27 1 0th 91 TGS
A the pontest of pre-enturiement challsms b lows on Piest Amendment
wesindz, o plamtif peed only demonsteatie thal s thviead of porantial
anftorcement will egoase | her] to sslfcensor,™ (mranion omitred)),

a5
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e, The dnctrine of comstitutional oumdanees shondd not he
aopalied when the text of the Speech Restrictions is elvar,

Lo Goul allompt to defend the Speech Resliwelion, Appellanls arege
this Conirr to apply the decrvine of congfinational avoidanee. [OFp. T3]
However, “that canon of construction applics onby when unbisoty
sstwla’ fonren. oo Drumrentd, B8 LS, 9BE. 397 (2019 The Bpesch
Restvhivtaom cnnnol be rpmtergreated pe mevaly sommaizmg exisiimg baw

Constitutional avoldonde does pot permit courts to yewrite lows o
rriabee Them eenstul aliomal, See Elnited Stutesy, :'ifm:&{*fn:c,'ﬁﬁﬂ L= A6y, 481
200 CTC eurts will nal vewpite a Taw to comfrm it e pandtlticionsd
HITnONts. ) (mtevnal guoramion marks and ..F.Ijtt'E'ﬂt:Il.'.l':'L-'-l ottt
Appellants’ rechuracterization of the Speceh Restriction fnds my suppors
ot Ll bt and, @ w o resully e distrl ool copreelly declined Lo wpple
comettatinmal wescdanees.

2y The Hpeech Hestrigtion is View- Point Bused and Cannet
Survive Strirt Scruninyg.

Lo Mepterl o, Leem, the Hapreme Court stedek down the Lanham Aet’s
digparagement elaase, whivh barved ceademarks chal "disparage or bring
o contempl o Jiecepune ang poereon, inatilufinn, o ghougp nsd TLE,
S18, 247 (2017). The Coure unanimoeusly held that this prosisaomn
eonstituted viewpolnt discrimimatien because 1 “singled out o subset of
ihigssapes for disfayor baped an the views expressed” Bloal 248 Tn alher
worda, the govornmont cannot vestrct speech simply  bocauso the
pebor’s messuge may e offensive, ns giving oftensy B4 3 viewpoint)”
Tl w220,

Thn Speach Bestmerian doesaxactly that., T taraeta sproch decmed
"harnsag” and prohibits “ineulting or offinsive angonee " [4-KH-433]

Lot ws the Pupreme Cout meds elear, “Ht 12 Grmbe zecched that under

a7
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e Clorst Hution Lhis publie sxpeagaion of [degg may nol e prabihilagd
merely boonuse the i-duﬂﬁ- are thomselves ofon=ive . some of thor
hewvers" Stroer o, New Yord, 394 U5, 576, 5098 (19690, Thus, stricl
gerulny sl sy,
o Appellaie feeewe o lfesed po ol (nderds!,

Cowermment  reeulstions  Uke (e Speesth Bestrieton e
“presumptively wnconstinobions! ad omay be justilied gnly 00 the
dowinment proves thal they are narmwly tailored ta aorve cormpeiling
stato anterests” Heed o, Town of Gllberd, 5T6 L.=0 1646, 182 (2018). The
Hardin peshs on (e Brare (o satisfy giel sorutin——samelhing i failed
tor di.

Appellants justificntion tor the Speech Hestrction 1= unelear, but it
agserls o “sleond nleresl|] pol ooly o peoteeling speech, bul slso [in)
protecting the abMity of volers o voty safely and securely; freg fram

mtidntion ™ [QB po 78] Hewesor, this & precisely the lond of vaguoe
dncd pmorpheus saliongle (e the Supesme Court s leld does nol
antisly steiel sevunany. See Thieted Stedes o, Vivgink, 518 TLE, 716, ail
CEEAR) (MThe justificating must be gonuine, ot hypothesizod oy Invented
post hoein pesponss to litpention.”); drewen oodind. Merchs, Agang 564 LS,
THE, TO0 COLL CAppaliants st "diow s direet causal [nk” belwesn s
infEreat in preeventig Tharm toominore and TS restricten on Tvialen
it parmes, .. [Almbieuone proot will not sutfiee™),

While epauring dale and seviics eleclions s an upodianl oeal, &
aonmpelling govormmontinterast muar he conovata, epeottie and suppotond
be clear dwidence.  fdl It eonnnt be speculative. eague, or morely
hvpothestzed. Appellants’ clormed imrerest bere 1 precisely che od of
et gulsliv wellaes fustifivalion el coaeks have repeatedly vajegtad uy

msutficient to sabefy stmet scvutins, fel; See aldse Corndter o, Bolltnger.

4H
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BB TT&, e, S5 (AR (holdings ehal vigroe asser Lide ol fliversile" gl
wmproving lesal sducation de not guality as gompelling governmens
interesla),

b Phe Speech flestrieivon oot moreodcdy tarfored,

Evin if Appellantz could avticulate @ eompelling  sovernment
tnteresl, Appellants would need vonesete evidence showling how banning
“olfeorsre™ and “imealting” speech e narvawly ladoeed W ensoring
cleerion qecuvity. 1t has nat—and parmnt—do =i

The Specch Hestrotion 13 ovennelusive, gwoopins ton broadly by
proini bt ing spesch g lislenpr subjoelivaly fels (s Waraaaing " neanlling
or offeriaes” meluding swlhion the listemer talkes oitenae from “rmafed] .
veacelz| " |4-BR-425 24|, Thero 15 0o evideree in the rocord that 'I."ELIELI:I
visves i forlinge ol olfense dre s securily Uueal A3 Lhe Bupreme Courl
g u.{ﬂu] eriminaglizing speech mevaly beeavse gome find i offensive s
uneonatitufional. Sev fahrgan, 400 LLS. at 414 Snayder h2 LS. At 458
Croveled Steptes w0 Williams, 533 Us 285, 306 (2005) (striking down
ataltites that "tied  eriminal cilpalility 1o whether the defendant’s
ponduct was hnnovng' oor Cindecent’ whally subljechve  Judgmonts
without stagoutory defimitions, morrowing  context, or sottled feeal
teanings" As e Court has mode clear, "ue facl Wl soviely may Gl
Apeach affensve & oot auffioent deasen for suppressng L" FBOC o
Poeedfron Fownd ., £38 LS. 736, 745446 (1878),

Morsover, e Speech Begloliiion 1e nor faerowly catlored beeguze
1 lacks any tempoval or goographie limitation. Tt appliee tn “any
activityi., |that| 15 prohibited,” with no pestrietiong on whon o whens Jo
applies [$-1014-425-24), 1t extendz bevond the 76-foor lmit at worins

lostest s b bl T gl s prrivatle epacks, bl 1alse applies Liall spesch
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divegledd ) eilimens or poll worliers—eiTacliviely coveiring seiely evary
Arzonan. dd
4. The Spesch Nestertion s Chrerbeod,

The Speeech Reateclion @ alaso anesasuiubonal  onder e
erverlreadrh dneteine, A pralatinn s averhivaed TiF s substameial fumber
of e applicatiens nre unéonstiturionhl judged i relaton to ehestatate’s
planly lesitimate wweep” Stecens, 559 L2 al 473 Lo assess
averhveadeh, courts st defermine the law's lomtimate seape and than
ovidlunte whethor 1 emomnolizes g substantial mmouno of protectod
spesele, Fowells Buaks, dee oo Kroger, 628 P 1202, 1208 (b Cle.
20

Appellants oftier 1o dofoman agninst this challenee, thoreby warang
uny sueh aruument. Spith, 194 F3d 1045, 1052, To the vxtent this Court
gy lind it helpful, hewever, Appalless briefy address the izau,
Specifically, while § 16-1008 [awfally prokibics vialenoe, threats, anrd
tnhimdution. theSpeoch Hestoiztion s vague prohlibitions on “harnssine,”
“tosulliog” o “elengive” speech du nol. As The disteiet cousl found, (ke
Apccely Recteiction empowera aleetion officlals o eeepgee vilers for
“offensiwe” or “imenlhng” speech.  |EHAOES|] While proventing voter
tlimidation 14 a legilimals Lilerest, Lhe Bealoelion guey Car heyond Lhal
miteveat by swenpingin a bvoad sange of protectod speach thar melodes
spooch that effrefs another's faclings o offense) uniolated to votor
iatimidititn ¥

1. The Spesch Hesbewbion = Vol be Vagueness,

A The-averbramlth docteme alsg provnles anoiher veasoan these Appelless have
.-ll'=||11|irr1{.. Sipuney, SRS ar FRA—S (M Heensd-Hn e % brrist] L iy el
ctinstitutiomsAlly protassd speech the overhrendth dactrine allows w party to
whmm rhe L vnay edrasitutional by bsapphied to challenpe the stavite an the
ground shutar violates rhe Vivet Amendment miphte of athess "),

(a0l
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Thie Speech Restection s alan wond Tor ovagieness dailder Lhe
Frurrermth Amendment's Due Meocess (lauset Agnn, Appellants waive
HiLY defense an Pourteently Amendmenl sooumds, Smeeh, 104 108 e
T0EZ bul Appelless Leielly addosgzs The weoeTor thie Caurt,

Laws miuat e gpecitic enpugh ta give fair notice of what actione are
profibited and  pesmissible. Thus, o law e regulabon s
wnversiilutienelly vawue o g0 "Daly W provide g person ol ondioases
el Haemee faly woone of what, 15 prokihitod. ar 5 20 ctandavdloss chat it
nuthorizes or choouragos discmminatory enforcement.” Withams, 453
LUA al 804 “When speech s lovolyed, slsoeons sdhersnes Ly chose
vequiremanle e ndsesaary oo ansure Lhat onbagully does aon ehall

" _14

proreeted apecch ™ RO 0 Fae Tolevision Sintices, fne, G867 175, 236,
2E5-54 (2012),

Heve, the Speach Restrcetion provides oo guiganes on what
eonstitutes “harassing,™ “insultng or “attensive language " The average
reasondble person cannot lknow whist spoech s Lawiul because ho cinnot
enewe how surrpunding pevple @il feel about his words or violume, Hiw
ean ha guesa at Lhelr seseinvitles?

1"l Speech Bestrictem’s meammne and onfarcemont are left to the
diserelivn of public glcials lneludiog veliolsers) ui Che seepe,  This
approach “neccsaarily antrosts awmaking o the mormene-o-nment,
ndgment™ of enforcement officials. City of Chierngs v Morales, 527 LS,
41, 60 (19599),

B. Appelless Are Likely to Prevail on the Merits of
Their Claim on the Vote Nullification Provision.
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Appellguba Dalad w delend, and Tave walved, any delenge [he the
ennstitutionality of the Voo Kulhficanen Provision. Smath, 194 1754 at
1052,

Shoudd the Courtaddiese e merite of 1he Vole Nullilication
Proaviaion, it sheuld affirm the distrat comete finding that the provisam
12 utterle without peocodent™ and uneonstrioutional undor the Hguoal
Protectuon Clause, [HR-058, 44]

The ¥ote Kullifiration Peavigion impoans the most oxtreme burdnm
oo voting mehrts! total  disenfranchsemoent Thir scale of tins
isenframehisement s wpreesdented, ds the seliops of @ siogle official
g1 Tl oM lews of viokea, This Bupeeini Coorl has Beld ihal *A amate
law oF practice that unduly burdemez or reetpicce.. [the| fundamental rght
|t vate] siolates the Kgual Protoetion Clause” Slection dntogrity Profeet
Clerds, P e Wb, 11T At 10752, 10m2 tHch G 2020, Courrs analvae
such unegual hurdens o the vight to vote under thee Andersan- Burdick
trameworly, which applive o sl seale ol serutiny based snthe sevarity
wl the hurden, Tﬂfi‘f:.!:rd.:r e A ey, 951 F.S8d e LEvEEs (i Clir. SO,
Revera rostriotions reavive atriet acvuyting, while Tegser rosbrclions are
subieet to o less exnctine roviow. T'he Vote- Nalhficaoon Prosmsion fails
hoth teeds.

Thi diateier courr fennd, 51t 1 havd o ondorecand how the boreden
cottld be sny mare eovers than thrpwing our all affoctid vores ontively”
|Lit-040], Courtd heve rpeatedly found that wven disentrunchising
thoussndeof volesas o severs burden Steword o0 Blachcoefd, 1001 T2l 5445,
HEH (6Eh Oy, DO0E) Ne: Cin Ennl, oo Huated, 696 Foid a0, 594 (Grh O
20121 Lemoeraie Lxe, Comm, OF Plorede oy Les, D15 1000 1512, 1318
A0 el Cir 2009 Hers, a2y lew az hired cuuniy surpery s ol

digentranchize millions of votea. Thie borden @ pavtiealarly egregins

2
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Leraume volers gan comply withe all Tegral reguicements Tor viling, vel
thow ballots may be discarded due to the nonfeasance or molfessanco of
i few pulile offieialy,

Falovw . AgpeThanta argaeed That the Viote Nullifeation Provision was
jenifind by its interest in emsiving the finality of eleetion msula [RR-
037, DBut Appellnnts mowver domonsteated that dizsenléanehisoment i
necessary to achieve [hat voal A the disteiet court found, thers are
peveral Tese ynatrictive altevnatives, auch as goeking mandamus rolied,
nllewing the Becretary to cortify the canwvass. or appomemg o spocial
iaslet W eerlify vole wobale. Sines (e Vole Nullified bon Provision s nol
rarrrw e batlored, 1018 unoonatiboLiomal.

C.oAppellees. Satisfied the Eemaining Preliminary
Injunction Faciors.

L) The Deprivation of Constitutional Rights s Lrveparalile
Frijury.

As this Court bas found, “the depravation of constitutiongl pivhts
Yrmageeesl iorma by constituees irvepaeabde tojury” Boeied, 51 Foathoal 12
[eallerrimg caeesy: 4o alan Code Uhember of Com, 24 Fafh ar 48z
L*lrroparable harm e vélatwely ensy to o=tabhish i o st Amendmont
case betause the plained "ll_l:'t‘ﬁ:{ prly demonstbute the exdetence of a
eolEalle Fivst Armerdmemt aliatm, .

Appollants areac Appellecs e not rreparably harmed due to thor
“purported delay in bringine the fwsuiy,” OB p 78], Uowsver, Lhuﬁe is
I e evidenos ol sy delay grven The Lineleame o owhneh Appeelloss [lead
thi= ease and aonght, p‘r‘n]l'n'.ﬁ.nrr'r*'j.' inpunetive welinf. The final 20238 BPM
was published on Januory 11, 20234 and Appolloed Bled suat loss than six
ot laler, on-duly 8 2024, [FR-00; 2-FER-271]. They promptly: moved
e preliminary npimative reliofson the Bpoech Restviction on Julv 15,

[
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202 Cind on Dhe Wote Nullification Trospgaon o Augiea 2 20024 [RER-
(0, 0085, These aemons ogcuvred woll hofore the eloction, as the
thireal of spegch suppression and vore nullifeation beesme more
LT Enl
f"l.p]u'rﬂmltq alan prgue thar Appellecs are not sutfiring imeeparihle
hiirm bogase thoe Bpeoch Hestriction has not boon entorecdd seninst thom
L p 77 Dos srepoment misuoderstands the standard  [or poe-
entoreemont. First Amondment challemges.  With a eredible threat of
entoreement. i Dln.mtﬁ'f”mmd. oy demonstrate that nthreat of potential
safvresment will cause [ber] w vell-comeor” Finglee, AT FALh 4] 1064,
{riven the mnenntroverted  evidence regardivig  delleenaaeahig,  the
threatened enforoement of' these Testvictions: eonstitutos reeparahle
linrm,
) The bulamee of harme and the public inierest supporl
iriuovtive reliel
The guppression of vops polibical spesch op Che digsn{ranchisement
altall wotérs 10 @i e oty cannol sorve e 1.:r:|fﬂi:‘: bt Boded,
A1 1hdth at 1042 (A plantifts hkelihood of sucecss on the moricz of &
pongbibutions] ol also ps the mereed thrd -and foarth Breloes
decigively in hia fvor™), To face, 50 g alwaye o fhe pubilie interear 1o
prevent tho viclatinn of o parcy & constrtutiomal mghts” Do odesin Chrtega
Melendres v Arpoin, H96 F.3d 990, 1002 (h Cie 2012) (eleaned up).
Appallanbs “eariol segeonebily bsserl WAl i i harmed ooy legallv
copmizable sense by hoing omgminod  from econstitutional woladens.”
Zypoeder e JNS TR 24 719, 727 15th Cie. 1983) Thue, Appellnnts cannie
presentany harms v balanes agamst (he publie’s siemOeant mieeesl o

free expresdion and enfranchizeniend
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Appellguba contend [hey ave an oonlecsal in "pearec] log the abilily
af voress oo vore sately and securely,” OB, p 68, However, shey have
wot shown low shose interests wre haemed by the ing unetion Appellans”
ileresl o ante aond gecure slestions can be osatiefed heoogh Tess
reatrctive monne than erimmminlizmg broad eatogovies of corn palitien)
spench op disenfronchizmyg vorers'on o lavge sehle. Morcover, Appellants
ean provide whatever vuidanee they desm neesssary o “help slection
affiginle idmmrity and address potenttal mstanees of Antimidation,” .
without creatms new criminal conduct nee sroundod n state statute,

Appellants olaim Lhe wxistente ol [he iajumelon w tlee Sldle cpee
welgha ggalnasl &oinjunction Twire. Howevar, 1he Stale case imvolves
ditfevent partics and different clavna Notablv, 10 meludes nn fedoral
constitutional elaime. Mopsover, Appoellons bnve n hindamental rehe o
geek the proper foram o chaw olaima thar the Speach Reatviction and
Vot Nullification Provision vislnge the fadeval eomatitution. Porfer, 318
100 at 492 (providing that foderal courts mast "give due respect to &
auilur's cholee of 9 lederg] [orum for the henring wnd decision of his
Fodeva] eongtitintional odnima™.

Finsly, Appotlants araue that Appollee s purported “elevench-hour
tjuaelion, vinlanled vhe Preeel? docteioeg ™ [OD, g 78] Dul Appelless did
nar file theny imjunetion in the “elevernth hour”  Barth fouometions were
filod watkin fiftoon days of filing suic. |SERAOUER 0083, [ any event
Fuoreoll mivelved "Haecunl dizputes” that peguivel] mors tiowe to Pesolv,
B8 T8 al B The pure lepad questions in this vass involve noosuch
fantual eorplericies,

T'he public mtereat und balanee of harms stronuly taver smoinne
Aprpellanls’ patently uneunslbitaiong resl el g on [iee speech and e

¥ ghr. By AOTT.
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Conelusion
Appelees have abown standing and entitlement to anpunetions Sor
both Lhe Vote Nullificuuion Provision snd Speech Bestriction. They have
Tikewiige shuwn thal Pollmon abatanlon @ appeapeiata, The disue
eoirt s arder ghionld e affirmed.
Duated thie TH diiv of Mareh 20285
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